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TITLE  II. 

OF  WRITINGS  OF  A  PUBLIC  AND  OFFICIAL  CHARACTER 
AND  OF  ANALOGOUS  WRITINGS. 


§  1051.  Public  and  official  written  evidence  comprehends  all 
those  documents  which  are  prepared  under  the  care  of  official  per- 
sons, for  the  purpose  of  preserving  evidence  of  matters  in  which 
the  public  are  interested.  Some  of  these  documents  relate  to  the 
affairs  of  the  nation,  and  are  preserved  in  the  national  archives. 
Others  are  immediately  connected  with  private  transactions,  but 
are  intrusted  to  official  care,  on  account  of  the  matters  which  they 
embody  aflFecting  the  interest  of  third  parties,  or  with  a  view  to 
preserving  them.  There  are  also  documents  which,  relating  to 
private  affairs  and  prepared  by  private  persons,  are  compiled  syste- 
matically with  the  same  kind  of  care  as  is  observed  in  public  offices ; 
for  example,  the  business  books  of  banking  and  railway  companies 
and  of  extensive  mercantile  houses.  The  qtuzst  official  character  of 
such  writings,  and  their  general  trustworthiness,  has  given  them  a 
position  in  the  law  of  evidence  analogous  to  that  occupied  by  official 
registers. 


CHAPTER  I.— ACTS  OF  PARLIAMENT. 

§  1062.  Acts  of  Parliament,  the  originals  of  which  are  preserved 
in  the  rolls  of  Parliament,  are  divided  into  classes,  to  which  diffe- 
rent rules  of  evidence  apply. 
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C34  ACTS  OF  PARLIAMENT.  §  1052- 

(1)  Public  Acts — that  is,  those  which  concern  the  Sovereign, 
the  public  generally,  all  persons  or  ofiSces  of  any  class  within  the 
country,  and  the  like — are  the  general  law  of  the  realm,  and  are 
presumed  to  be  known  to  every  person.  They  are  not  matter  of 
fact,  and  do  not  require  to  be  given  in  evidence ;  but  when  any 
dispute  arises  as  to  their  terms,  these  may  be  proved  by  copies 
bearing  to  be  printed  by  the  Queen's  Printer ;  the  theory  being, 
that  the  judge  only  requires  to  have  his  memory  refreshed  upon 
them  (a). 

(2)  Local  and  personal  acts  relate  to  the  concerns  of  particular 
districts  or  corporations,  joint -stock  companies,  and  similar  bodies. 
For  many  years  it  has  been  customary  to  insert  in  them  a  clause 
providing  that  they  shall  be  deemed  to  be  public  acts,  and  be  judi- 
cially noticed  or  received  in  evidence ;  and  when  there  is  such  a 
provision,  they  may  be  proved  in  the  same  way  as  public  statutes  (6). 
This  is  also  the  rule  as  to  acts  which  merely  provide  that  they  shall 
be  deemed  and  taken  to  be  public  acts  (c).  When  they  do  not  con- 
tain either  of  these  clauses,  they  can  only  be  proved  by  copies  sworn 
to  have  been  collated  with  the  Parliament  roll  (d!),  unless  they  were 
passed  after  the  commencement  of  the  session  of  Parliament  14th 
Victoriae.  Every  act  passed  subsequently  to  that  time  must  be 
deemed  and  taken  notice  of  judicially  as  a  public  act,  unless  the 
contrary  is  expressly  provided  and  declared  by  the  act  itself  (e).^ 

(3)  Private  acts,  when  printed,  are  in  the  same  position  in  these 
respects  as  local  and  personal  acts ;  the  distinction  between  those 
psissed  before  and  after  14th  Victoriae  applying  also  to  them  (/). 


(a)  41  Geo.  Ill,  c.  99,  {  9— Bell's  Pr.,  }  2208— Tait  Ev.,  201—2  Phill.,  127,  8— 
Taylor,  1016,  7.  (b)  Bell'B  Pr.,  iupra—Ttit,  202— Phill.,  «ipfa— Taylor,  tt^a 

— Macf.  Pr.,  186.  (c)  Woodward  v.  Cotton,  18S4, 1  Cr.  Me.  and  Ro.,  44— 

Beanmont  v.  Monntain,  1884,  10  Bing.,  404—2  Phill.,  128— Taylor,  1016,  explaining 
Brett  0.  BealeB,  1829,  1  Mo.  and  Mai.,  421— Contra,  Bell's  Pr.,  supra. 

{d)  Authorities  in  preceding  note.  (e)  18  and  14  Vict.,  c.  21,  ^  7. 

(/)  18  and  14  Vict.,  ib. 


1  In  England,  the  IConrts,  without  requiring  proof,  judicially  notice  a  variety  of 
facts,  such  as  "  the  existence  and  titles  of  the  sovereign  powers  in  the  civilised  world ;" 
"  facts  which  may  certainly  be  known  from  the  invariable  course  of  nature,"  and  others 
of  a  like  kind ;  Taylor  on  Evidence,  8d  edition,  ^.  8.    They*  have  noticed  judicially  that 

an  affidavit  sworn  abroad  was  notarially  sealed ;  Cole  v.  Sherard,  11  Exch.  Rep.,  482 

that  the  colony  of  Victoria  is  beyond  seas ;  Cooke  v,  Wilson,  2  Jur.  N.  S.,  1094— that 
the  University  of  Oxford  is  a  national  institution,  the  purposes  of  which  are  the  ad- 
vancement of  learning  and  religion ;  The  Oxford  Poor-rate,  8  El.  and  Bl.,  184 — ^and 
that  a  place  is  east  or  west  of  Greenwich  ;  Curtis  v.  March,  4  Jur.  N.  S.,  1112. 
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§  1055.  ACTS  OF  PARLIAMENT.  635 

When  unprinted,  they  may  be  proved  by  copies  sworn  to  have  been 
collated  with  the  Parliament  roll  (g). 

These  rules  are  very  loosely  dealt  with  in  practice  in  Scotland ; 
printed  copies  of  private  acts  being  constantly  received  without  op- 
position in  cases  where,  according  to  strict  law,  they  are  inadmis- 
sible. But,  if  the  objection  were  raised,  it  would  be  dealt  with  ac- 
cording to  the  rules  above  stated  (A). 

§  1053.  'Errors  in  the  authorised  printed  copies  of  acts  of  Par- 
liament may  be  proved  by  persons  who  have  compared  them  with 
the  Parliament  roll  («).  ^ 

§  1064.  Foreign  statutes  may  be  proved  by  sworn  copies.  They 
must  also  be  supported  by  the  evidence  of  foreign  lawyers,  swearing 
that  they  are  in  force,  and  explaining  (if  necessary)  any  peculiari- 
ties in  the  phraseology  (A).^ 

§  1055.  Public  statutes  are  admissible  in  evidence  of  all  the 
facts  which  they  contain ;  because  they  are  open  to  challenge  at 
their  several  s1!kges,  and  are  prepared  with  great  care,  and  also  be- 
cause every  subject  is  held  to  be  privy  to  the  making  of  them  (Z). 

{ff)  Beirs  Pr.,  9upra — Tait,  supra — Phill.,  wipro— Taylor,  wpra. 

(A)  Bell's  Pr.,  §  2208,  note.  The  act  8  and  9  Vict.,  c.  118,  §  8,  providee,  that  aU 
copies  of  local  and  personal  acts,  if  purporting  to  he  printed  hy  the  Queen's  printer,  may 
be  admitted  without  proof  that  they  were  actually  so  printed.  But  this  act  does  not 
extend  to  Scotland;  ib.,  §  5.  (i)  2  Phill.,  129—1  Starkie,  277— R.  v.  Jeffries, 

1720, 1  Str.,  446— Spring  r.  Eve,  1676,  2  Mod.,  240.  (*)  Taylor,  946, 1017— 

See  the  sections  on  examining  foreign  lawyers,  ir^fra,  (Q  Taylor  Ev.,  1088 — 

Boscoe's  Nisi  Pr.  (8th  ed.),  86.  Thus  the  preamble  of  a  public  act,  narrating  the 
existence  of  certain  outrages,  was  received  to  prove  that  fact ;  B.  v.  Sutton,  1816,  4 
Man.  and  Sel.,  532 ;  and  where  several  public  acts  recognised  war  with  France,  the 
Court  of  King's  Bench  said,  they  must  judicially  notice  it ;  B.  v.  De  Berenger,  1714,  3 
Mau.  and  Sel.,  67— See  B.  v.  Qreene  (next  note). 


2  The  English  Evidence  Amendment  Act,  14  and  16  Vict.,  c.  99,  enacts,  §  7,  "  All 
proclamations,  treaties,  and  other  acts  of  state  of  any  foreign  state  or  of  any  British 
colony,  and  all  judgments,  decrees,  orders,  and  other  proceedings  of  any  Court  of  Jus- 
tice, in  any  foreign  state  or  in  any  British  colony,  and  all  affidavits,  pleadings,  and  other 
legal  documents,  filed  or  deposited  in  any  such  Court,"  may  be  proved  either  by  exa- 
mined copies,  or  by  copies  to  which  the  Seal  of  the  State  is  attached;  or,  in  the  case  of 
proceedings  before  a  Court,  by  the  Seal  of  the  Coiirt ;  or,  in  the  event  of  the  Court  hav- 
ing no  seal,  by  the  signature  of  a  judge.  In  Abbot  v.  Abbot  1860  (29  L.  J.  Mat.  Causes, 
67),  it  was  held  that  an  extract  certificate  of  a  foreign  marriage,  being  an  extract  from 
a  register  of  marriages  kept  at  Santiago  in  Chili,  and  signed  by  the  curate-rector  of  the 
church  where  the  marriage  was  solemnised,  was  admissible, — the  signature  of  the  curate 
being  attested  by  a  notary  and  other  witnesses.  In  this  case  Justice  Keating  cited  Bid- 
dulph  V.  Lord  Camoys  (unreported),  where  copies  of  French  registers  were  admitted  on 
its  being  proved  by  French  lawyers  that  such  registers  were  kept  by  official  authority. 
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636  JOURNALS  OF  PARLIAMENT.  §  1055- 

But  they  may  be  contradicted  as  to  matters  which  they  do  not 
enact  (m).  The  statements  in  local  and  private  acts,  however,  are 
not  received  in  evidence  against  third  parties.  This  is  the  rule, 
notwithstanding  a  provision  in  an  act  that  it  shall  be  received  as  a 
public  act ;  which  is  only  intended  for  convenience  in  pleading  and 
proof,  not  to  extend  the  effect  of  the  act  (w).  Such  acts,  however, 
are  admissible  to  prove  reputation  in  questions  of  prescription,  pedi- 
gree, and  the  like  (o).* 


CHAPTER  II. — JOURNALS  OP  PARLIAMENT. 

§  1056.  The  journals  of  the  Houses  of  Parliament  must  be 
proved  by  examined  copies  (a)  ;  a  late  statute,  which  admits  copies 
printed  by  her  Majesty's  printer,  not  extending  to  Scotland  (6). 

These  journals  only  prove  the  proceedings  of  Parliament — ^not 
the  truth  of  facts  set  forth  in  the  resolutions  (c). 

A  copy  of  the  judgment  of  the  House  of  Lords  in  an  appeal  case, 
certified  by  the  proper  officer,  is  sufficient  proof  to  guide  the  Court 
of  Session  in  applying  the  judgment.  But  if  their  Lordships  are 
satisfied  that  the  judgment  as  written  out  contains  a  clerical  error, 


(tn)  Thus,  the  meotion  of  a  place  as  a  borough,  aod  of  its  members  as  a  corporation, 
in  the  schednle  to  a  public  act,  although  prima  facie  evidence,  may  be  contradicted ;  R. 
V.  Greene,  1837,  6  Ad.  and  Ell.,  648— See  also  per  L.  Ellenborough  in  R.  v.  Sutton, 
tupra,  (n)  Brett  v.  Beales,  1836,  1  Mo.  and  Mai.,  421^BaUard  v.  Way,  1836, 

1  Me.  and  Wei.,  620— Taylor  v.  Parry,  1840,  1  Man.  and  Gr.,  604—2  Phill.,  128— 
Taylor,  1088.  (o)  E.  Carnarvon  v.  Villebois,  1844,  18  Me.  and  Wei.,  818— 

Wharton  Peerage  case,  1846,  12  01.  and  Finn.,  295,  802— Starkie  (4th  ed.),  278. 

(a)  Bell's  Pr.,  §  2210— Rose.  Ni,  Pr.,  86— R.  v.  Lord  G.  Gordon,  1781,  2  Doug.,  698 
— R.  V,  L.  MelviUe,  1806,  29  State  Tr.,  688— Jones  v.  Randal,  1774,  Cowp.,  17. 

(b)  8  and  9  Vict.,  c.  113,  §  8,  6.  (c)  Bell's  Pr.,  aupra— But  see  R.  v,  Frank- 
lin, 1781,  17  St.  Tr.,  686,  where  the  journals  of  the  House  of  Lords  were  admitted  to 
prove  the  existence  of  differences  between  this  country  and  France,  which  they  stated. 
See  also  Rose.  Ni.  Pr.,  86. 


s  Recitals  in  private  acts  of  Parliament  of  very  recent  date  are  not  evidence  of  the 
facts  stated  in  them,  such  recitals  being  no  longer  submitted  to  the  previous  approval 
of  the  judges.  Lord  St  Leonards — "  That  used  to  be  the  practice,  but  it  is  not  so  now. 
The  evidence  in  support  of  private  bills  is  not  now  submitted  to  and  reported  on  by  the 
judges  ;  and  future  recitals  will  not  therefore  be  evidence ;"  Shrewsbury  Peerage  Case, 
1867-1868,  7  CHark's  H.  of  L.  Cases,  18. 
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§  1058.  noTUhi  scoTTAE,  037 

they  will  give  eflfect  to  it  according  to  what  they  deem  to  be  its 
proper  tenor  (rf). 


CHAPTER  llL^ROTULI  SCOTTAE. 

§  1057.  The  ancient  Botuli  Scottae,  which  contain  a  number 
of  state  papers,  chiefly  relating  to  the  political  transactions  between 
Scotland  and  England  in  the  14th,  15th,  and  16th  centuries,  are 
evidence  in  questions  of  peerage,  propinquity,  and  the  like.  Their 
contents  may  be  proved  by  a  sworn  copy  or  excerpt ;  but  as  the 
originals  are  in  existence,  a  copy  printed  under  the  superintendence 
of  Boyal  Commissioners,  not  proved  an  oath,  is  inadmissible  (e). 


CHAPTER  IV.-^— GAZETTES. 

§  1058.  Gazettes  being  prepared  ofiScially  and  with  care,  for 
the  purpose  of  announcing  matters  of  state  procedure  and  acts  of 
the  Crown,  are  admissible  and  full  proof  of  such  transactions  (a). 
This  is  the  case  in  regard  to  entries  of  proclamations  of  war  and 
peace;  for  performance  of  quarantines;  and  the  presentation  of 
public  addresses  to  the  Crown  (6).  But  gazettes  are  not  received 
as  evidence  of  individual  or  private  rights  although  flowing  from 
the  Crown,  e,g,,  presentations  to  benefices,  commissions  in  the  Army, 
grants  of  land  to  subjects  (c).  On  such  matters  the  gazette  con- 
tains merely  an  announcement  that  a  certain  grant  has  been  made 
or  dignity  conferred,  the  party  receiving  a  written  title  as  the  pro- 


(d)  Aberdeen  R7.  Co.  v,  Blaikies,  1854,  16  D.,  670.  (e)  Crawford  and 

Lindaay  Peerage  case,  1846,  2  CI.  and  Finn.,  684,  647.  (a)  Bell's  Pr.,  I  2209— 

Tait,  61—2  Phill.,  108— Taylor,  1089.  (6)  King  v.  Holt,  1798.  6  Durf.  and  E., 

448— Att.-Gen.  v.  Theakson,  1820,  8  Price,  89.  In  Omeron  0.  Dourick,  1809,  2  Camp.. 
42,  the  Court  of  King's  Bench  refoscd  to  listen  to  a  plea  that  cutlasses  were  contraband ; 
because  the  statute  founded  on  only  allowed  the  King  to  make  them  so  by  proclamation, 
and  the  gazette  was  not  tendered  to  prove  the  proclamation.  {c)  Authorities  in 

note  (a;— R.  v.  Gardner,  1810,  2  Camp.,  618— Kirkman  v.  Cockbum,  1806,  6  Esp.,  288 
— Per  Kenyou  in  R.  r.  Holt,  «ifpra. 
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638  GAZETTES.  §  1058- 

per  evidence  of  his  right ;  whereas  in  public  matters  the  proclama- 
tion is  full,  and  the  original  is  preserved  in  the  national  archives. 

§  1059.  Gazettes  also  contain  publications  on  some  matters  of 
private  interest,  with  which  the  Crown  is  not  connected,  but  which 
concern  a  number  of  incEviduals,  e.^.,  sequestrations,  cessios,  and 
petitions  under  the  disentailing  act.  Such  notices  are  only  proof 
of  publication  ;  and,  being  secondary  evidence  of  the  fact  published, 
they  are  inadmissible  as  evidence  of  it.  They  may  go  to  the  jury 
in  a  question  whether  a  certain  party  knew  of  the  fact ;  but  the 
mere  publication  does  not  necessarily  prove  knowledge  ;  and,  there- 
fore, there  must  in  general  be  evidence  tending  to  show  that  the 
party  read  the  paper,  as,  from  a  copy  of  it  having  been  found  in  his 
custody,  from  his  having  attended  a  reading-room  where  it  was 
taken  in,  and  having  been  acquainted  with  other  matters  contained 
in  it,  and  the  like  (c?).  Such  proof  is  especially  necessary  as  to 
matters  which  are  published  in  the  gazette  without  statutory  au- 
thority ;  as,  for  example,  dissolutions  of  partnership  (e).  Even  as 
to  matters  of  public  interest,  a  gazette  notice  alone  does  not  raise  a 
presumption  of  knowledge  to  which  the  jury  are  obliged  to  give  ef- 
fect ;  and,  therefore,  in  an  action  on  a  policy  of  marine  insurance 
in  England,  where  the  underwriters  pleaded  that  the  policy  was 
void  because  the  voyage  was  to  a  port  which  the  master  knew  was 
blockaded,  the  Court  held  that  the  jury  were  justified  in  negativing 
the  issue  of  knowledge,  altl\pugh  it  appeared  that  the  master  had 
been  in  this  country  some  time  after  the  publication  of  the  gazette 
in  which"  the  blockade  was  notified  (/).  Of  course,  wherever  it  is 
provided  by  statute  that  a  gazette  notice  shall  be  held  to  prove 
knowledge,  it  must  receive  that  eSect  (g). 


CHAPTER  v.— RECORDS  OP  COURTS  OF  LAW. 

§  1060.  The  interlocutors  and  decrees  of  courts,  the  verdicts  of 
juries,  and  the  different  steps  of  procedure  throughout  a  cause,  are 
set  forth  in  the  record  prepared  by  the  clerk  of  court,  and  in  most 

(d)  BeU'8  Pr.,  |  2209— Taylor,  1092— JenkinB  v.  Blizard,  1816,  1  Stark  R.,  420— 
Godfrey  v.  M'Aulay,  1796.  1  Eep.,  871— Graham  v.  Hope,  1793,  1  Pea.  R.,  154,  per  L. 
Konyon.  («)  Taylor,  wpro— Bell's  Pr.,  tupra.  (/)  Harrat  v. 

Wise,  1820,  9  B.  and  C,  712.  (^)  See,  «.^.,  6  Geo.  IV.  c.  16,  §  88. 
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§  1062,  JUDICIAL  RECORDS.  639 

instances  signed  by  the  judge.  These  records  being  made  up  by 
sworn  and  in  general  careful  officers,  and  passing  under  the  eyes 
both  of  the  judge  and  of  the  parties  to  the  cause,  are  entitled  to 
high  credibility. 

I.  To  what  extent  they  are  Probative, 

§  1061.  As  to  the  extent  to  which  judicial  records  are  proba- 
tive, a  distinction  exists  between  matters  which  fall  immediately 
within  their  object,  and  incidental  or  coUateral  matters. 

The  record,  when  duly  authenticated,  is  competent  and  full 
proof  on  all  matters  of  the  first  class  which  are  set  forth  in  it. 
Thus  in  civil  causes  the  interlocutors  and  minutes  of  Court  are  the 
materials  from  which  the  extract  decree  is  prepared  as  the  warrant 
of  legal  executorials.  And  the  record  of  a  criminal  court,  proved 
by  an  official  extract  (of  which  hereafter),  is  full  proof  of  the  con- 
viction or  acquittal  of  the  person  accused,  provided  he  be  identified 
as  the  person  to  whom  the  conviction  applies ;  as,  where  it  is  ten- 
dered to  prove  that  he  has  tholed  an  assize,  or  that  he  has  been  con- 
victed of  a  crime,  when  that  either  forms  part  of  the  charge  against 
him  in  a  subsequent  trial,  or  is  founded  on  as  impairing  his  credi- 
bility as  a  witness  (a).* 

§  1062.  Judicial  records  are  also  probatio  probata  on  all  mat- 
ters falling  immediately  within  their  province,  except  when  they 
are  challenged  on  groimds  which,  if  true,  infer  that  they  contain  a 
falsehood  or  flaw  in  some  essential  particular  (6).  Averments  that 
the  proceedings,  when  set  forth  on  record  as  having  been  duly  con- 
ducted, were  irregular  in  some  matter  of  form  or  technical  detail, 
will  not  be  entertained ;  for  the  probative  quality  of  the  record  is 
supported  by  the  presumption  omne  rite  et  solenniter  ojctum^  and  no 
real  injustice  is  occasioned  by  giving  effect  to  it.     Thus  the  Court 

(a)  Burnett,  474—2  Hume,  816  (note  2)— 2  Al.,  60,  696— Tait,  48.  Conviction  of 
a  crime  inferring  infamy  disqualified  a  witness  before  the  passing  of  the  act  16  Vict., 
c.  27.  (b)  As  to  such  exceptions,  see  infra,  §1066,  et  teq. 


*  A  certificate  or  extract  of  a  conviction  for  theft  in  an  English  court,  proved  to  ap- 
ply to  the  panel,  has  been  admitted  by  the  Court  of  Justiciary  as  instructing  the  aggra- 
vation of  "  previous  conviction  of  theft";  Jane  M'Pherson  or  Dempster  and  Others,  1862, 
4  Irv.,  148.  But  see  observations  on  Dempster  by  Lord  Deas,  in  H.  M.  Adv.  v.  Davidson 
and  Francis,  1863,  86  Sc.  Jur.,  270.  A  previous  conviction  must  be  sufficiently  proved ; 
it  is  not  sufficient  that  the  judge  before  whom  the  trial  takes  place  is  aware  that  the 
previous  conviction  applies  to  the  panel ;  Morrison  r.  Munro,  1864,  1  Irv.,  699. 
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of  Justiciary  refused  to  allow  a  prisoner  to  prove  that  five  of  the 
jurors  in  a  trial  before  them  had  not  been  sworn ;  the  objection 
having  been  stated  the  day  after  the  verdict  had  been  returned  and 
the  jury  discharged,  and  when  the  Court  were  about  to  pronounce 
sentence  (c).*  And  where,  after  a  verdict  of  guilty  had  been  re- 
turned, it  was  pleaded  in  arrest  of  judgment  that  the  jury  had  been 
sworn  in  the  absence  of  the  presiding  judge,  the  objection  was  re- 
pelled, with  the  observation,  that  his  Lordship  had  been  only  ab- 
sent from  the  bench  for  a  few  minutes,  that  no  objection  had  been 
stated  at  the  time,  and  that  the  record  gould  not  be  redargued  (rf).* 
In  like  manner  the  Court  repelled  the  objection  to  the  record  of  an 
oral  verdict,  that  it  did  not  bear  that  the  jury  had  chosen  a  chan- 
cellor, or  that  the  verdict  had  been  delivered  from  his  mouth  (e). 
So,  where  the  records  of  trials  in  inferior  Courts  bore  that  the  judge 
had  heard  the  **  evidence  adduced,"  and  had  "  taken  e\adence,"  the 
Court  of  Justiciary,  construing  these  words  to  mean  that  the  wit- 
nesses had  been  examined  on  oath  according  to  the  usual  practice, 
refused  to  allow  a  proof  that  they  had  not  (/).  And  a  similar  de- 
cision was  pronounced  in  regard  to  a  record  which  merely  set  forth 
that  the  witnesses  had  been  "  examined,"  witliput  also  stating  that 
they  had  been  put  on  oath  (g), 

§  1063.  On  the  same  principle,  when  an  omission  or  mis-state- 
ment occurs  in  any  essential  part  of  the  record,  it  will  be  fatal ; 
and,  except  in  the  cases  mentioned  afterwards  (A),  the  Court  will 
not  allow  a  proof  that  the  proceedings  were  regular.  This  rule  was 
applied  to  the  record  of  a  conviction  in  a  police  court,  which  bore 
that  all  the  witnesses  except  one  had  been  "  sworn  and  examined," 


(c)  Hannah,  1809,  2  Hnme,  816— Bumctt,  Apx.,  p.  70,  S.  C.  (d)  M'Ginnes 

V.  Harvey,  1833,  Bell's  Notes,  239.  (e)  M*Kinlay,  1819,  Sh.  Just.  Ca.,  58. 

But  see  M*Leod,  1819,  ib.,  80,  where  the  Justiciary  Conrt,  before  answer,  allowed  a  proof 
that  one  of  the  jury  was  erroneously  designed,  the  objection  having  been  pleaded  in  ar- 
rest of  judgment.  There  can  be  little  doubt,  it  is  thought,  that  the  objection  would  not 
ultimately  have  been  sustained,  as  it  struck  only  at  the  description,  not  at  the  identity, 
of  the  juror.  (/)  Cobb,  1836,  1  Swin.,  854— Macqueen  v.  Robson,  1832  (not 

rep.)  noted  in  2  ^.,  51.  (g)  Connor,  1826,  and  Gunn  ».  McGregor,  1829,  2 

Al.,  61,  597.  (A)  Infra,  I  1074,  5. 


»  Reg.  V.  Mellor,  1868,  7  Cox's  Crim.  Cases,  466.     See  infra,  I  1072,  note  ". 

«  Proof  that  the  magistrate,  before  whom  a  declaration  was  emitted,  was  absent  dur- 
ing part  of  the  time  when  it  was  being  taken,  has  been  admitted;  H.  M.  Advocate  v. 
Mahler,  2  Irv.,  684.  As  to  the  effect  of  his  absence  on  the  admissibility  of  the  declara- 
tion, see  infra,  }  1406. 
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and  that  he  had  been  "  examined."  The  Court  of  Justiciary  hold- 
ing this  to  mean  that  the  witness  had  not  been  sworn,  suspended 
the  sentence  simpliciter  (J).  And  where  it  is  customary  in  records 
of  particular  courts  to  set  forth  that  the  witnesses  were  examined 
on  oath,  it  would  seem  that  the  omission  of  such  a  statement  in  an 
individual  case  will  be  fatal  Qc). 

§  1064.  Nor  may  extrinsic  evidence  be  admitted  for  the  pur- 
pose of  giving  to  the  record  a  different  meaning  from  its  true  con- 
struction. For  example,  a  recorded  verdict  must  be  construed  as  it 
stands,  without  the  aid  of  extrinsic  evidence,  although  it  is  ambi- 
guous (?).  Thus,  also,  where  a  prisoner  charged  with  murder  and 
assault  pleaded  resjudicatay  and  founded  on  an  extract  conviction, 
which  bore  that  she  had  been  punished  for  "  drunkenness,  fighting, 
and  returning  from  banishment,"  the  Court,  holding  that  these 
terms  described  a  different  offence,  refused  to  allow  parole  proof  to 
show  that  they  related  to  the  same  affair  as  that  for  which  she  was 
indicted  (m).  The  rules  against  admitting  parole  evidence  to  ex- 
plain deeds  (n)  illustrate  the  same  principle. 

§  1065.  An  exception  to  the  rule  by  which  judicial  records  are 
conclusive  proof,  occurs  in  regard  to  objections  which  go  not  merely 
to  the  regularity  of  the  proceedings,  but  to  the  essential  justice  of 
the  case.  For  such  a  wrong  (which  experience  shows  may  exist) 
there  must  be  a  remedy ;  and,  therefore,  an  objection  of  this  nature 
may  be  established  by  extrinsic  evidence,  in  the  same  way  as  alle- 
gations of  fraud  or  want  of  substantial  consent  may  be  proved  to 
the  effect  of  annulling  private  deeds.  Thus,  where  an  entailed  es- 
tate had  been  sold  judicially,  as  if  for  payment  of  the  entailer's 
debts,  and  a  subsequent  heir  challenged  the  proceedings  on  the 
ground  that  they  were  a  fraudulent  device  for  breaking  the  fetters 
of  the  entail,  by  raising  up  fictitious  debts  and  overstating  the 
amount  of  such  debts  as  really  existed ;  the  House  of  Lords  held 


(i)  Purvea,  1826,  Cr.  Just.  Ca.,  188  ;  2  Al.,  50.  But  where  tho  record  in  a  justice 
of  peace  case  did  not  state  that  the  principal  witness  had  been  sworn,  while  stating  that 
the  others  had,  the  Court  repelled  the  objection,  as  the  deposition  of  that  witness  con- 
cluded in  the  usual  terms,  **  All  which  is  truth,  as  the  deponent  shall  answer  to  God," 
and  bore  to  be  signed  by  the  justice,  as  the  witness  could  not  write ;  Rankcn  v.  Alex- 
ander, 1886,  1  Swin.,  44 ;  Bell's  Notes,  239,  S.  C.  {k)  Grant,  1827,  Syrae, 
144— Dykes,  1829.  ib.,  262— See  also  Nimmo  v.  Stewart,  1882,  10  S.,  844.  The  admis- 
sion that  witnesses  in  a  small  debt  case  were  not  sworn  is  fat4il  to  the  decree,  although 
appearing  on  record  to  be  regular  ;  Home  v.  Henderson,  1825.  4  S.,  80. 

(/)  /Siyra,  ^4S,etteq.  (m)  Paterson,  1828.  2  Al.,  617.  (n) 

^  191,  et  teq. 
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that  the  decree  of  sale  did  not  form  a  bar  to  reduction  (o).  Thus, 
also,  where  the  common  agent  in  a  process  of  ranking  and  sale  had 
purchased  part  of  the  bankrupt  estate,  and  the  decree  in  his  favour 
bore  that  the  sale  had  been  legally  and  orderly  proceeded  in,  and 
therefore  adjudged  the  estate  to  him  as  his  absolute  property ;  in 
an  action  of  reduction  which  the  bankrupts  raised  of  the  decree  and 
subsequent  title,  on  the  ground  that  the  common  agent  could  not 
legally  purchase,  because  his  duty  to  obtain  the  highest  price  for 
the  creditors  and  to  protect  their  interest  was  incompatible  with  a 
sale  to  himself,  the  House  of  Lords  (reversing  the  decision  of  the 
Court  of  Session)  held  the  sale  to  be  null.  This  is  a  strong  case, 
because  the  decree  had  been  pronounced  cavsa  cognita,  upon  a  re- 
port by  one  of  the  judges  to  the  whole  Court,  stating  that  he  had 
satisfied  himself  by  investigation  as  to  the  propriety  and  regularity 
of  the  proceeding  (p). 

§  1066.  The  same  principle  is  illustrated  by  a  recent  and  im- 
portant case.  A  person  possessed  of  landed  estate  in  Scotland, 
emigrated  to  America ;  where,  shortly  before  his  death,  he  married 
a  woman  by  whom  he  had  had  a  son  and  daughter.  A  nephew  was 
served  heir  to  him,  on  the  footing  that  these  children  w^ere  bastards; 
whereupon  an  action  of  reduction  of  the  service  was  raised  at  the 
instance  of  a  factor  hco  tutoris  who  had  been  appointed  by  the 
Court  of  Session  to  the  son,  on  the  application  of  his  next  of  kin. 
In  this  action  of  reduction  decree  of  absolvitor  was  pronounced  by 
the  Court  of  Session  in  1803,  and  aflSrmed  by  the  House  of  Lords 
in  1808.  In  1848,  the  son  raised  an  action  of  reduction  in  the 
Court  of  Session,  for  the  purpose  of  setting  aside  the  service  and 
the  judgments  in  the  previous  action  of  reduction.  In  this  action 
the  son  averred  that  the  former  proceedings  had  been  adopted  and 
carried  through  in  pursuance  of  a  fraudulent  conspira<;y  to  deprive 
him  of  his  right  of  succession,  entered  into  between  the  nephew 
and  certain  other  persons  in  collusion  with  the  factor  loco  tutoris; 
and  that,  in  pursuance  of  this  device,  certain  facts  which,  it  was  al- 
leged, would  have  led  to  an  opposite  decision  in  the  first  action,  had 
been  fraudulently  concealed.  The  Court  of  Session  dismissed  the 
action,  on  the  ground  tliat  the  summons  was  irrelevant,  as  no  spe- 
cification of  facts  inferring  fraud  was  set  forth  in  it.    In  the  House 

(o)  Irvine  v.  E.  Aberdeen,  1770,  2  Pat.  Ap.  Ca.,  249,  reversing. 

(/>)  York  Buildings  Co.  v.  Mackenzie,  1795,  8  Pat.  Ap.  Ca.,  878.  The  agent  pleaded 
homologation  and  acquiescence ;  but  the  House  of  Ijords  )icld  that  the  circumstances 
did  not  raise  that  bar  to  the  action. 
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of  Lords  a  question  was  raised  as  to  the  jurisdiction  of  the  Court  of 
Session  to  entertain  an  action  of  reduction  of  a  decree  of  a  superior 
tribunal,  but  no  doubt  was  supposed  to  exist  as  to  the  competency 
of  inquiring  by  some  means  into  the  question,  whether  the  former 
proceedings  had  been  carried  through  in  furtherance  of  a  fraudu- 
lent conspiracy.  The  House  of  Lords  affirmed  the  judgment  of  the 
Court  of  Session,  but  chiefly  on  a  different  ground  (r). 

§  1067.  The  principle  on  which  these  decisions  proceeded  has 
also  been  followed  in  regard  to  recorded  verdicts  of  juries,  when  im- 
pugned on  similar  grounds.  Thus  the  allegation  that  the  jury  in 
a  civil  case  had  cast  lots  for  their  verdict,  was  held  to  be  provable 
by  evidence  other  than  the  jurors ;  who  were  held  to  be  incompe- 
tent under  the  constitution  of  the  tribunal  (a).''  In  another  case, 
where  an  unsuccessful  party  moved  for  a  new  trial  on  the  ground 
that  the  jury  had  been  tampered  with  and  had  misconducted  them- 
selves, the  Court,  before  answer,  allowed  a  proof  of  the  allegations 
by  witnesses  other  than  the  jurors  (t).  Again,  where,  in  a  jury 
trial  in  a  Sheriff-court  for  assessing  the  value  of  certain  lands  under 
a  special  statute,  the  verdict  had  been  sealed  up  before  the  jury, 
had  been  handed  to  the  clerk  of  court,  and  by  him  delivered  to  the 
Sheriff;  and  where  the  next  day  several  of  the  jurors  gave  in  to 
the  Sheriff  a  declaration  stating  that  the  verdict  erroneously  bore 
that  the  sum  set  forth  in  it  had  been  found  by  a  majority  of  the 
jury ;  the  Court  of  Session  held  it  to  be  fatal  to  the  verdict  that  it 
had  been  returned  to  Court  out  of  the  presence  of  the  judge,  and 
without  having  been  read  over  to  the  jury  and  approved  of  by  them 
in  open  Court  («).  Their  Lordships,  accordingly  (holding  it  to  be 
unnecessary  to  inquire  into  the  other  objection)  ordered  a  new 
trial.« 

5  1068.     In  the  following  cases,  also,  the  Court  allowed  investi- 

(r)  Sheddan  v.  Patrick,  1852,  14  D.,  721 ;  affd.,  15th  May  1854,  22  Sc.  Jar.,  420. 

(«)  Stewart  v.  Praaer,  1880,  5  Mur.,  166 ;  Adam  on  Jur.  Tr.,  176 ;  209 ;  and  ib., 
App.,  No.  14,  S.  0.  (0  M'Whir  v.  Maxwell,  1886,  16  S.,  299.    The  proof  entirely 

failed.    See  also  Black  v.  CroaU,  1854,  16  D.,  481.  (ti)  Forbes  v.  Magistrates  of 

Aberdeen,  11  Feb.  1809,  F.  G.  The  facts  as  to  the  irregularity  on  which  the  Court  pro- 
ceeded were  not  disputed. 


7  How  far  affidavits  by  jurymen,  as  to  the  circumstances  under  which  a  verdict  was 
returned,  are  admissible,  was  considered  in  the  late  case  of  Dobbie  v.  Johnston  and 
Russell,  28  D.,  1189~8ee  tupra,  §  48,  note  «. 

8  A  motion  for  a  new  trial,  on  the  ground  of  the  verdict  having  been  returned  and 
delivered  to  the  clerk  of  court  in  absence  of  the  judgo,  was  refused, — no  exception  to 
his  absence  having  been  taken  by  the  parties  at  the  time ;  Brownlie  v.  Tennant  &  Co., 
1855,  17  D.,  422. 
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gation,  where  the  records  of  inferior  courts  were  impugned  on  the 
ground  of  error  in  substantialibuSy  or  of  irregularities  which  amounted 
to  a  denial  of  justice.  Where  an  accused  person  imprisoned  for  ex- 
amination applied  to  the  Sheriff  to  be  admitted  to  bail,  and  his  peti- 
tion was  marked  by  the  sheriff-clerk  with  the  date  9th  July,  which 
was  the  date  of  the  first  deliverance  on  it ;  in  an  action  of  damages 
at  his  instance  against  the  Sheriff  for  wrongous  imprisonment  under 
the  act  1701,  c.  6,  it  was  held  by  the  House  of  Lords  to  be  compe- 
tent for  him  to  prove  that  the  petition  had  actually  been  presented 
on  the  2d  of  the  month  (x).  In  an  action  regarding  the  settlement 
of  a  schoolmaster,  where  a  formal  extract  from  the  books  of  the 
presbytery  bore  that  intimation  of  the  proceedings  of  that  court 
had  been  made  to  the  heritors,  the  Court  of  Session  allowed  a  proof 
not  only  that  the  extract  was  disconform  to  the  record,  but  also 
that  the  procedure  set  forth  in  the  record  had  not  taken  place  (j/). 
Again,  where  regulations  which  had  been  framed  under  the  powers 
contained  in  a  general  police  act,  for  the  proceedings  in  summary 
trials  before  Sheriff's,  required  that  if  the  accused  applied  for  time 
to  summon  witnesses,  and  was  refused,  the  clerk  of  court  should 
make  a  note  of  the  application  and  refusal ;  and  where  a  party  who 
had  been  convict<)d  for  theft  in  a  trial  falling  under  the  regulations 
brought  a  suspension  on  the  ground  that  no  complaint  had  been 
served  on  him,  that  the  judge  had  refused  his  application  for  time 
to  summon  witnesses,  and  to  employ  an  agent,  or  to  prepare  for  his 
defence  ;  and  where  no  note  to  that  effect  had  been  made  by  the 
clerk  ;  the  Court,  before  answer,  allowed  a  proof  of  the  allegations. 
Afterwards,  on  considering  the  evidence,  they  found  that  it  did  not 
actually  "  amount  to  proof  of  the  specific  allegation  contained  in 
the  previous  interlocutor ;  but  found  that  it  appeared  that  the  sus- 
pender had  not  been  aware  that  the  case  could  be  proceeded  with 
without  a  summons  and  warning  thereby  to  be  prepared ;  and  that 
he  did  express  some  surprise  or  complaint  that  the  matter  could  be 
then  disposed  of ;  and  that  the  right  to  apply  for  time  was  not  inti- 
mated to  the  suspender,  to  whom  the  new  regulations  were  un- 
known, and  hence  that  he  was  not  enabled  to  put  his  application 
into  any  correct  form  ;  and,  under  the  whole  circumstances,  as 
there  appears  to  be  some  want  of  explanation,  although  uninten- 
tional and  accidental  on  the  part  of  the  magistrate,  in  not  making 


(z)  Andrew  v.  Murdoch,  1814,  2  Dow,  401 ;  reversing,  Buch.  Rep.,  1. 
(y)  PhUp  V.  Heritors  of  Cniden,  1724,  M.,  12,689;  18,122,  S.  C. 
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the  purport  of  the  new  regulations  fully  known,"  their  Lordships 
suspended  the  sentence,  but  without  expenses  (2).® 

§  1069.  In  treating  of  this  subject,  Sir  A.  Alison  (a)  distin- 
guishes between  cases  where  the  objection  is  merely  that  the  oflFer 
of  proof  was  rejected,  and  those  where  it  is  also  alleged  that  the 
judge  refused  to  note  the  offer  and  rejection.  In  the  latter  case  he 
holds  the  objection  to  be  provable,  because  it  does  not  contradict 
the  record,  the  allegation  being  that  the  judge  refused  to  make  up 
a  record ;  whereas  in  the  former  case,  the  prisoner  admits  that  he 
did  not  require  the  judge  to  not«  the  rejection,  and  there  is  there- 
fore nothing  to  shake  the  presumption  that  the  record  is  full  and 
accurate  (b).  But  the  decision  which  has  just  been  cited,  and  (it 
is  also  thought)  correct  principle,  exclude  this  distinction ;  which  is 
founded,  not  on  the  character  of  the  respective  objections,  but  on 
the  extent  of  acquaintance  which  accused  persons,  who  are  gene- 
rally uneducated,  may  have  with  forms  of  process. 

§  1070.  The  decision  referred  to  is  further  important,  as  show- 
ing that  an  accidental  error  of  the  judge,  if  materially  affecting  the 
justice  of  the  case,  will  be  a  sufficient  ground  for  suspending  the 
sentence ;  and  this  is  just,  because  the  injury  to  the  accused  does 
not  depend  on  the  motives  which  gave  rise  to  the  error. 

§  1071.  Contrasted  with  these  cases,  but  not  conflicting  with 
them,  is  one  in  which  the  Court  of  Session  held  it  to  be  incompetent 
for  them  to  inquire  whether  the  chancellor  of  the  jury  in  a  trial  be- 
fore a  Circuit  Court  of  Justiciary  had  controlled  the  other  jurors, 
had  prevented  them  from  retiring  for  deliberation,  and  had  returned 
as  unanimous  a  verdict  of  acquital,  which  (it  was  alleged)  had  not 
been  unanimous  (c).  The  question  occurred  in  an  action  of  damages 
at  the  instance  of  a  private  party  (who  had  been  prosecutor  in  the 
Criminal  Court)  against  the  chancellor  of  the  jury ;  and  the  sum- 

(z)  Blyths  V.  M*Bain,  1862,  J.  Shaw  R.,  654.  (a)  2  Al.,  61,  2. 

(6)  Sir  A.  Alison  founds  his  distinction  on  two  unreported  cases;  Gillespie  and  Mills, 
1881,  and  Russel,  1829,  both  noticed  in  2  Al.,  51,  2.  (e)  Mackintosh  v.  Fraser, 

1834,  12  S..  872. 


*  The  Court  of  Justiciary  allowed  proof  that  the  sentence  pronounced  in  a  prosecu- 
tion before  a  magistrate  was  not  read  over  to  the  prisoner  before  being  signed,  the  re- 
cord being  formal ;  Wilson  v.  Haiuing,  1844,  2  Broun,  328.  The  proof  failed ;  same 
parties,  Arkley,  80.  In  Ord  v.  M'CaUum,  the  Court  of  Justiciary  allowed  the  corn- 
plainer  a  proof  of  his  averment,  that  for  the  purpose  of  excluding  parties  friendly  to 
him  the  door  of  the  police  court  was  kept  closed ;  1855,  2  Irv.,  188 ;  but  in  M'Lean 
V.  Macfarlane,  1868,  85  Sc.  Jur.,  819,  the  Court  refused  an  application  for  suspension, 
on  the  ground  that  it  was  not  sufficiently  averred  by  the  suspender  that  delay  had  been 
asked  and  refused,  although  at  the  bar  that  averment  was  made,  and  proof  offered. 
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rnons  libelled  malice.  Here,  it  will  be  observed,  the  objection  was, 
not  that  the  jury  had  not  consented  to  the  verdict,  or  that  they  had 
left  it  to  chance,  but  that  they  had  consented  to  it  under  improper 
influence ;  whereas  the  allegation  that  it  had  not  been  unanimous 
was  contradicted  by  the  fact  that  they  had  allowed  it  to  be  recorded 
as  such,  after  having  been  read  out  to  them  in  open  court.  There 
was  also  a  conflict  of  jurisdictions  involved  in  the  objection ;  as  the 
verdict  had  been  returned  in  a  Court  of  co-ordinate  jurisdiction, 
and  independent  of  that  in  which  it  was  afterwards  challenged.  A 
similar  decision,  in  so  far  as  the  first  point  is  concerned,  occurred 
in  regard  to  a  criminal  trial  of  two  persons  before  the  Sheriff  and  a 
jury.  The  verdict  finding  both  prisoners  guilty  was  signed  by  the 
chancellor,  returned  to  Court,  read  over  by  the  clerk,  and  openly 
assented  to,  and  was  then  duly  recorded  in  common  form.  Sen- 
tence was  pronounced  against  one  of  the  prisoners  a  few  days  after- 
wards ;  but  was  delayed  for  several  weeks  in  regard  to  the  other. 
In  the  interval  she  offered,  in  a  suspension  before  the  Court  of  Jus- 
ticiary, to  prove  that  the  verdict  had  not  been  agreed  to  by  a  ma- 
jority of  the  jury.  But  the  Court  held  the  proof  to  be  incompe- 
tent (d).  Such  an  attempt  ex  intervaUo  to  contradict  by  parole  a 
verdict  which  had  been  assented  to  in  open  court,  and  recorded  in 
the  terms  in  which  the  jury  had  announced  it,  was  manifestly  in- 
consistent with  the  fundamental  principles  of  judicial  procedure. — 
Again,  where,  after  a  unanimous  verdict  of  guilty,  but  qualified  by 
alleviating  circumstances,  had  been  returned  in  a  prosecution  before 
the  Court  of  Justiciary  for  abduction  and  rape ;  and  where  the  day 
afterwards,  when  the  Court  were  about  to  pronounce  sentence,  a 
large  majority  of  the  jury  tendered  a  declaration  stating  that  they 
understood  that  the  finding  in  mitigation  would  have  exempted  the 
prisoner  from  capital  punishment,  the  Court  "  absolutely  refused  " 
to  receive  the  declaration,  and  signified  their  disapproval  of  the 
step  (e).  It  was  an  attempt  to  review  a  returned  and  recorded 
verdict  on  the  ground  that  the  jury  had  miscalculated  its  conse- 
quences, which  did  not  fall  within  their  province ;  and  the  Court 
justly  considered  that  allowing  such  a  procedure  would  hold  out 
dangerous  temptations  to  tampering  with  juries.*® 

(d)  MiU  V.  Nicol,  1767,  Maclau.,  872.  («)  Macgregor,  1752,  ib.,  149. 


10  In  Dobie  f^.  Jobnston  and  Russell,  tupra^  the  jury  returned  a  verdict  finding  that 
the  pursuer  had  been  induced  to  purchabe  bank  stock  by  the  false  representations  of  the 
defenders,  but  that  these  representations  were  not  fraudulent.  The  foreman  stated  at 
the  time  that  the  jury  intended  the  verdict  to  be  for  the  pursuer,  and  affidavits  by  the 
foreman  and  nine  of  the  jurymen,  in  which  they  declared  that  unless  they  had  intended 
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The  Court  proceed  so  strictly  in  such  matters  that  they  will  not 
allow  a  recommendation  to  mercy  to  be  added  to  a  verdict  of  guilty, 
which  has  been  recorded  and  assented  to  by  the  jury  without  such 
a  qualification   (/). 

§  1072.  The  most  eminent  Scotch  writer  on  criminal  law  (g) 
considers  it  doubtful  whether  an  inquiry  could  be  allowed,  where  it 
is  averred  (without  undue  delay)  that  a  mistake  in  a  material  word 
has  by  inadvertence  occurred  in  a  written  verdict ;  as,  for  example, 
where  "  not "  has  been  omitted  or  inserted  before  "  guilty."  The 
difficulty  arises  from  the  fact  that  the  jury,  by  acquiescing  in  the 
verdict  as  read  out  in  Court  and  recorded,  may  be  held  to  have 
abandoned  their  previous  intention  to  pronounce  a  dififerent  finding; 
and  that,  whether  they  did  so  or  not,  is  a  matter  on  which  they 
alone  can  speak.  On  the  other  hand,  the  palpable  injustice  of  ex- 
cluding inquiry  in  such  a  case  should  overcome  all  mere  technical 
difficulties.  The  effect  of  such  an  error,  however,  as  Baron  Hume 
observes,  would  not  be  to  cast  the  proceedings,  but,  at  the  most,  to 
make  way  for  a  new  trial.^ 

(/)  Harvey,  1880,  Bell's  Notes,  296.  But  the  presiding  judge  observed  in  this 
case,  that  the  Court  might  pay  regard  to  the  recommendation  in  determining  the  punish- 
ment, (y)  2  Hume,  480. 


it  to  be  for  the  pursuer  they  would  not  have  returned  it,  were  afterwards  produced. 
The  Court  held  that  the  jury  had  no  concern  with  the  legal  import  of  the  facts  found 
by  their  verdict,  and  strong  observations  on  the  statement  in  the  affidavits  that  they 
had  miscalculated  its  legal  import,  and  would,  had  they  not  done  so,  have  returned  a 
different  verdict,  fell  from  several  of  the  judges.  Lord  Benholme  observed, — "  What  in- 
ference can  be  drawn  from  this  declaration  except  that  the  jury,  having  an  intention  of 
giving  the  pursuer  success,  woxQd  have  made  an  alteration  upon  their  verdict  in  order 
to  obtain  that  object?  I  mean  an  alteration  upon  their  findings  in  point  of  fact — ^upon 
their  finding  as  to  fraud.  Until  and  unless  such  alteration  were  made,  the  verdict 
must  remain  inevitably  a  verdict  for  the  defenders.  What  then  could  the  jury  have 
done  had  they  been  sent  back  to  revise  their  verdict  so  as  to  satisfy  their  own  views  of 
the  justice  of  the  case  ?  I  confess  I  can  put  no  construction  upon  the  declaration  of  the 
jury  in  regard  to  their  contingent  intentions,  such  as  to  make  one  regret  that  these  in- 
tentions were  defeated."    28  D.,  1160. 

11  At  the  trial  of  Aaron  Mellor  for  murder,  the  name  of  Joseph  Henry  Thome  was 
called  as  one  of  the  jury  to  try  the  cause.  A  juror  answered  to  the  name,  went  into  the 
box  and  was  duly  sworn ;  but  next  day  it  was  discovered  that  William  Thomeley,  another 
on  the  list  of  assize,  had,  by  mistake,  answered  to  the  name  of  Thome.  Justice  Wight- 
man  reserved  the  point  for  the  consideration  of  the  Court  of  Criminal  Appeal,  where  it  was 
held,  by  a  majority  of  one,  that  the  Court  had  no  jurisdiction.  But  the  minority,  con- 
sisting  of  six  judges  (among  whom  were  Campbell,  C.-J.,  and  Cockbum,  C.-J.)  were  of 
opinion  that  there  had  been  a  mis-trial ;  that  the  Court  had  jurisdiction ;  and  that  the 
proper  course  was  to  issue  a  venire  de  novo.  The  decision,  therefore,  cannot  be  regarded 
as  one  upon  the  general  question ;  and,  looking  to  the  observations  which  fell  from  se- 
veral of  the  judges  who  constituted  the  majority,  it  is  thought  that  the  objection  to  the 
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§  1073.  The  principle  of  allowing  investigation  into  substantial 
objections  to  judicial  records,  is  also  applicable  to  the  reports  of  com- 
missioners appointed  to  take  proofs.  Thus  the  Court  allowed  proof 
of  the  allegation  that  a  justice  of  peace,  acting  as  commissioner  to 
take  an  oath  on  reference  in  a  Sheriff-court  case,  had  falsely  and 
collusively  signed  a  certificate  that  the  party  was  not  in  a  fit  state 
of  mind  to  undergo  examination,  and  that  ho  had  refused  to  take 
down  the  deposition  which  the  party  had  really  emitted  (A).  But 
in  another  case  the  Court  refused  to  listen  to  the  allegation  that  a 
commissioner  appointed  to  take  an  oath  on  reference  had  refused 
either  to  allow  certain  questions  to  be  put  to  the  party  or  to  record 
them.  Here,  however,  the  objection  was  not  taken  until  after  the 
commissioner's  report  had  been  for  some  time  in  process,  and  after 
the  Lord  Ordinary  had  decided  the  case  on  the  merits  against  the 
party  objecting  (i)P 

§  1074.  When  the  clerk  of  court  in  a  civil  case  has,  from  in- 
advertence or  mistake,  written  out  the  interlocutor  in  difi'erent 
terms  from  those  which  the  Court  directed,  or  has  omitted  some 
portion  of  the  judgment,  the  error  may  be  corrected  on  application 
to  the  Court  de  recenti  after  the  interlocutor  has  been  signed  (i). 

(A)  M'Laurin  «.  Stewart,  1832,  10  S.,  333. 

(0  Anderson  v.  Watson,  1833,  12  S.,  273.  The  only  note  of  what  fell  from  the 
Court  is  in  these  terms : — "  Bring  your  complaint  against  the  commissioner.  We  can- 
not listen  to  such  a  statement  here,  everything  being  ex  facie  regular."  Notwithstand- 
ing this,  it  is  thought  probable  that  the  Court  were  moved  by  the  omission  to  state  the 
objection  de  recenti  of  the  procedure  before  the  commissioner.  (*)  Wishart  r. 

Hume,  1679,  2  B.  Sup.,  250— Cathcart  v.  Cathcart,  1830,  8  S.,  497 ;  aflfd.,  6  W.  S.,  816 
—Palmer  v.  Stewart,  1832,  10  S.,  262— Fletcher  v,  Watson,  1826,  8  8.,  439— Gray  v. 
Young,  1839,  2  D.,  128— Wright  v.  Bums,  1832, 11  S.,  180— Kerr  v.  Bremner,  1886, 14 
S..  180— Ritchie  i>.  Ferguson,  1849,  12  D.,  119.  The  technical,  but  important,  word 
"  decerns  "  was  allowed  to  be  added  to  an  interlocutor  after  an  interval  of  more  than  two 
years ;  Lawrie  v.  Donald,  1833,  11  S.,  246.    Where  two  erasures  in  unimportant  words 


validity  of  the  verdict,  if  stated  before  a  competent  tribunal,  would  have  been  sustained ; 
Reg.  V.  Mellor,  1868,  7  Cox's  Crim.  Cases,  466.  After  the  decision  in  H.  M.  Adv.  v. 
Fraser,  in  which  the  Court  of  Justiciary  held  unanimously  that,  having  once  "  tholed 
an  assize,"  the  panels  could  not  bo  tried  a  second  time  for  the  same  offence,  it  may  be 
doubted  how  far  the  observations  of  Baron  Hume,  referred  to  in  the  text,  can  now  be 
held  to  be  a  correct  statement  of  the  law.  It  is  thought  that  when  a  panel  has  once 
"  tholed  an  assize,"  without  a  competent  conviction  being  obtained,  no  second  trial  can 
in  any  case  take  place ;  H.  M.  Adv.  v.  Fraser,  1862,  1  Irv.,  6G. 

12  Where  the  report  of  a  commission  was  regular  ex  facie,  the  Court  allowed  proof  of 
the  averment  that  the  commissioner  had  been  absent  during  part  of  the  examinations ; 
Jaffray  v.  Murray,  1880,  8  S.,  667.  See  also  M'Kay  ».  M'Lachlan,  1863,  1  Macph., 
440.  infra,  g  1404. 
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The  Court  will  also  correct  clerical  errors  which  have  occurred  in 
recording  the  verdict  of  a  jury  in  a  civil  case  (I)  ;  and  where  the 
verdict  is  ambiguous,  it  may  be  corrected  by  the  Court  from  the 
notes  of  the  judge  who  presided  at  the  trial  (m).  Nay  more,  where 
the  Court  are  satisfied  that  a  clerical  error  has  crept  into  a  recorded 
judgment  of  the  House  of  Lords,  they  will  apply  the  judgment  in 
the  terms  which  they  consider  their  Lordships  of  the  Upper  House 
intended  («).  But  the  Court  will  not  ex  intervallo  alter  an  inter- 
locutor, except  in  a  matter  of  mere  form  (o).  And  where  the  Court 
of  Session  corrected  an  error  in  their  interlocutor  after  an  appeal 
had  been  entered,  the  House  of  Lords  were  not  satisfied  as  to  the 
competency  of  the  proceeding ;  and  the  case  was  compromised  on 
a  suggestion  from  the  woolsack  (p).^^ 

§  1075.  Clerical  errors  in  the  record  may  also  be  corrected  in 
criminal  cases  (r).  But  more  strictness  will  be  observed  in  regard 
to  these  than  as  to  errors  occurring  in  civil  proceedings. 

§  1076.  As  the  probative  quality  of  judicial  records  depends  on 
their  being  written  at  the  time  when  the  proceedings  in  the  cause 
are  fresh  in  the  memory  of  the  clerk  of  court  and  the  parties,  any 
considerable  interval  between  the  judgment  or  other  procedure  and 

occurred  in  an  interlocutor  granting  power  to  disentail,  the  Court,  on  application  made 
at  a  short  interval,  pronounced  the  interlocutor  of  new,  ohserviug  that  the  former  inter- 
locutor was  sufficient ;  Caddell,  1858, 15  D.,  282.  The  cases  on  this  subject  axe  collect- 
ed in  Shand's  Pr.,  346.  (l)  Kirk  v.  Guthrie,  1817,  1  Mur.,  279— Dalziel  v.  D. 
Queensberry's  Exs.,  1826,  4  Mur.,  18— Macf.  Pr.,  239.  (m)  Marianski  v.  Cairns, 
1852,  1  Macq.,  212,  noted  tupra,  i  50.  (n)  Aberdeen  By.  Co.  v.  Blaikies,  1854, 
16  D.,  470.  (o)  Martin  v.  Crawford,  1685,  2  B.  Sup.,  69— Anderson  v.  Watson, 
1883,  12  S.,  278  (noted  tuproy  §  1073)— compared  with  Lawrie  v.  Donald,  supra, 

(p)  Duguid  V.  Mitchell,  1824,  3  S.,  96 ;  1  W.  S.,  216,  foot-note. 

(r)  Burnett,  480— Henry  v.  Young,  1846,  Arkl.,  105— Headrick,  1778,  Burnett,  476 
—2  Al.  Cr.  Law,  596. 


>3  S^^pra,  li  48,  49,  and  50.  In  ordinary  civil  actions  in  the  Sheriff-courts  it  is 
"  competent  to  any  Sheriff-substitute  or  Sheriff  to  correct  any  merely  clerical  error  in 
his  judgment  at  any  time  before  the  proceedings  have  been  transmitted  to  the  judge  or 
court  of  review,  not  being  later  than  seven  days  from  the  date  of  such  judgment " ;  16 
and  17  Vict.,  c.  80,  J  20.  The  Act  of  Sederunt  11th  July  1828,  §  68,  allows  the  Lord 
Ordinary,  of  consent,  to  correct  or  alter  any  interlocutor  before  extract.  The  Court, 
after  final  judgment  is  orally  pronounced,  will  not,  except  of  consent,  alter  the  substance 
of  an  interlocutor;  Cuthill  v.  Bums,  1862,  24  D.,  849— Hard  v.  Anstruther,  1862, 
1  Macph.,  14.  When  a  judgment  of  the  House  of  Lords  contains  a  remit  to  the  Court 
of  Session  to  carry  out  the  judgment,  it  is  the  duty  of  the  Court,  "  instead  of  insisting 
that  they  are  bound  to  give  a  purely  literal  meaning  to  the  words  of  this  House,  and 
unable  on  such  a  construction  to  execute  the  order,  to  consider  that  there  is  imposed 
upon  them  the  performance  of  the  judicial  act  necessary  to  complete  the  procedure  and 
to  give  effect  to  the  judgment " :  per  Lord  Chancellor  (Westbury)  in  Whitehead  &  Mor- 
ton V.  Galbraith,  1861,  4  Macq.,  283. 
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tlie  recording  of  it  will  be  fatal.  Accordingly,  a  decree  was  held  to 
be  ineflPectual  which  bore  to  proceed  on  consent  to  decree  under  a 
judicial  reference,  but  which  consent  had  been  written  out  from  the 
recollection  of  the  judges  six  months  after  its  supposed  date  («). 
And  where  a  defender  had  given  his  oath  on  reference,  and  decree 
of  absolvitor  had  been  pronounced  thereupon,  but  the  clerk  of  court 
had  omitted  to  minute  either  the  oath  or  the  decree,  the  Court 
would  not  allow  the  omission  to  be  supplied  ex  intervaUo  from  the 
oaths  of  the  pursuer's  counsel  and  of  the  judge  and  clerk  (t). 

§  1077.  The  probativeness  of  judicial  records  is  limited  to  mat- 
ters which  fall  directly  within  their  province,  as  the  verdict  and  de- 
cree, interlocutory  orders,  findings  and  acts  of  the  judge  throughout 
the  cause ;  and  it  does  not  extend  to  extrinsic  or  collateral  matters. 
Thus  a  decreet  by  magistrates  of  a  burgh,  stating  that  the  fines 
which  it  imposed  had  been  applied  to  the  use  of  the  town,  was  held 
not  to  be  probative  per  se  of  that  fact,  because  it  was  not  an  actus 
officii  wherein  the  to^ii  clerk's  statement  was  to  be  credited  {u). 
Thus,  also,  a  decree  enacting  a  person  as  cautioner  y^lrf^cto  aisti  is 
not  effectual,  unless  it  proceed  on  the  cautioner's  signed  consent  (x\ 
And  a  confirmation  as  tutor,  bearing  that  the  party  accepted  the 
office,  was  held  not  to  be  probative  against  him  of  that  fact,  not  be- 
ing instructed  by  an  accej^tance  under  his  hand  (y). 

§  1078.  It  is  partly  on  this  principle  that  a  statement  on  re- 
cord, authenticated  merely  by  the  judge  or  clerk  of  court,  is  not 
probative  of  admissions  by  a  party  on  the  merits  of  the  cause  ;  for 
the  record  so  authenticated  is  designed  for  minuting  the  proceed- 
ings of  the  judge  and  jury,  not  the  pleas  or  admissions  of  the  par- 
ties ;  and  in  practice  all  important  admissions  are  authenticated  by 
the  parties  or  their  procurators.  Accordingly,  a  sentence  or  decree 
bearing  to  proceed  on  a  confession  or  admission  of  the  party,  which 
is  not  signed  by  him  or  by  his  procurator  in  his  name,  is  null  both 
in  civil  (2)  and  criminal  (a)  causes.    This  rule  applies  also  to  church 

(*)  L.  Buchanan  v.  Oaborn,  1661,  M.,  12,628.  (t)  Brown  v.  Wilson,  1680, 

M.,  12,267 :  8  B.  Sup.,  878,  S.  C.  (u)  Stuart  v.  Mag.  of  Edinburgh,  1697,  M., 

12,586.  (z)  L.  Lovat  v.  Sheriff  of  Nairn,  1628,  M.,  7661 ;  12,626— Strowan  1;. 

Cameron,  1674,  M.,  7641 ;  12,683.  (y)  Kirkton  t>.  L.  HunthiU,  1666,  M., 

12,681— Hamilton  v.  Porterfield,  1686,  M.,  12,684.  {2)  Cases  in  Mor., 

pp.  12,626  to  12,686— Davidson  v.  Heddell,  1829,  8  S.,  219. 

(a)  9  Geo.  IV,  c.  29,  §  14— ib.,  c.  60,  sch.  A,  4— Mackay  v.  Milne,  1679,  M.,  12,683 
— See  Burnett,  480.  If  the  prisoner  pleads  guilty  after  the  case  has  been  sent  to  a 
jury,  the  verdict  may  proceed  on  the  confession  made  in  their  presence,  the  confession 
being  minutod  and  subscribed  by  the  jianol  or  his  proctirator.     Until  the  act  9  Geo.  IV, 
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courts  (6),  although  these  are  not  strictly  dealt  with  as  to  the  forms 
of  their  procedure.  In  like  manner  a  judicial  ratification  by  a  wife 
is  not  probative  unless  it  is  signed  not  only  by  the  magistrate  be- 
fore whom  it  is  emitted,  but  also  by  the  party  herself,  or,  if  she 
cannot  write,  by  notaries  subscribing  for  her  in  common  form  (c). 

%  1079.  But  while  important  judicial  admissions  must  be  sub- 
scribed by  the  party  or  his  procurator,  it  is  the  practice  for  counsel 
to  consent  orally  at  the  bar  in  matters  occurring  incidentally  in  the 
course  of  the  process,  as  in  consents  to  commissions  for  examining 
witnesses,  to  prorogations,  and  even  to  the  repelling  or  sustaining 
of  particular  pleas.  In  such  cases,  the  interlocutor  bears  to  proceed 
on  consent ;  and  it  is  effectual,  unless  the  statement  is  challenged 
without  delay  (rf).  In  jury  trials,  also,  it  is  the  practice  for  coun- 
sel to  consent  verbally  to  proof  of  certain  facts  being  dispensed 
with,  or  to  witnesses  tendered  being  held  to  concur  with  others 
who  have  already  been  examined,  and  similar  incidental  matters. 
And  this  consent  is  marked  by  the  judge  in  his  notes.  The  trust 
placed  in  such  admissions  arises  from  the  mutual  confidence  of  the 
counsel  on  each  side,  rather  than  from  definite  rules  of  practice. 

§  1080.  The  rule  which  requires  confessions  in  criminal  cases 
to  be  signed  by  the  prisoner  was  departed  from  in  a  complaint  by 
the  procurator-fiscal  to  the  Magistrates  of  Glasgow  against  640 
dealers  in  wine  and  spirits  for  using  false  measures,  where  the  re- 
cord, which  bore  that  "  all  severally  acknowledged  the  matter  there- 
in charged,"  was  not  signed  by  any  of  them.  In  a  suspension  by 
one  of  them,  the  Court  of  Justiciary  held  that  "  the  record  in  a  case 
of  this  nature  aflforded  sufficient  evidence  without  the  signature  of 
the  party"  (e).  The  Police  Acts  in  several  large  towns  dispense 
with  the  prisoner's  subscription;  and  there  is  perhaps  a  similar 
power  in  inferior  courts  at  common  law  in  summary  trials  for  minor 
offences  (/).  But  in  summary  trials  before  the  Sheriff'  without  a 
jury,  it  is  the  practice  for  prisoners  to  sign  their  confessions ;  and 

all  pleas  of  guilty  were  made  and  rabscribed  in  presence  of  the  jury,  who  returned  the 
▼erdict  proceeding  on  the  judicial  confession ;  .Tusticiary  Records. 

(6)  Ker  v.  Steedman,  1661,  M.,  12,62&-Ross  v,  Findlater,  1826,  4  S.,  514.  See 
Miller  v.  Baird.  1766,  M.,  12,689— Cuthbert,  1842,  1  Broun,  811. 

(e)  Mitchelson  v.  Mowbray.  1686,  M.,  6960;  6078;  1  B.  Sup.,  864;  867,  S.  C— Bell 
r.  Mow,  1686,  M.,  12,626— Swinton  v.  Brown,  1668,  M.,  8412;  8408,  S.  C— Gordon  v. 
Maxwell,  1678,  M.,  12,588—1  Eraser  Pers.  and  Dom.  Rel.,  484. 

(d)  Compare  Brown  v.  Henderson,  1698,  M.,  12.685— Eraser  v.  Maitland,  1824, 
2  8h.  Ap.,  87— Miller  v,  Edinburgh  and  Glasgow  Railway  Company,  1849,  11  D.,  1012 
—and  see  Tait  £y.,  46.  (e)  Jardine  v.  Simpson,  1828,  Sh.  Juat.  Ca..  94. 

(/)  See  Tait  Ev.,  47 ;  and  Cockbum  v.  Johnston,  1864,  1  Irvine,  492. 
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if  they  cannot  write,  the  judge  signs  for  them  (gr).  The  Court,  in 
an  old  case,  sustained  a  decree  by  a  burgh  court,  not  signed  by  the 
accused,  which  imposed  a  fine  and  bore  to  proceed  on  a  complaint 
for  "  abusing  the  provost,  adhered  to  and  owned  by  the  defender  in 
face  of  the  Court"  (h).  This  decision  may  be  defended  on  the 
ground  that  the  party  by  his  conduct  before  the  Court  (a  narrative 
of  which  fell  within  the  province  of  the  record),  repeated  the  of- 
fence and  warranted  the  punishment  which  had  been  inflicted  for  it. 

II.  How  far  the  Verdict  or  Decree  in  one  case  is  admissible  in 
another  case  involving  the  same /acts, 

§  1081.  To  prevent  rights  from  being  precarious  and  fluctuat- 
ing, decrees  inforo  are  conclusive  of  the  interests  of  the  parties  and 
their  successors,  so  as  to  exclude  any  subsequent  action  embracing 
the  same  conclusions  and  media  conclvdendi  (t)."  But  a  subsequent 
suit  relating  to  a  different  interest,  or  on  different  Tnedia^  is  compe- 
tent, although  it  should  be  founded  on  the  same  facts,  so  that  one 
who  has  been  either  convicted  or  acquitted  in  a  criminal  prosecution 
may  be  sued  for  damages  at  the  instance  of  the  injured  party,  be- 

{g)  9  Geo.  IV,  c.  29,  sch.  G,  8.  (A)  Prov.  of  Forfar  v.  Cuthbert,  1682,  M., 

12,688.  (t)  Stair,  4,  40,  16— Ersk.,  4,  8,  8— Tait  Ev.,  406— Henderson  ».  Mal- 

colm, 1814,  2  Dow,  287,  8— Graham  v.  Maxwell,  1814,  ib.,  814. 


1^  It  has  been  decided  in  England  that  a  colonial  verdict  is  not  pleadable  in  bar  in 
an  action  brought  in  England  for  the  same  cause ;  Bank  of  Australasia  v.  Harding, 
1860^9  Manning  and  Scott's  C.  P.  C,  661.  In  Houlditch  v.  the  Marquis  of  Done- 
gal, 8  Bligh  N.  S.,  801,  it  was  held  that  a  foreign  judgment  is  not  conclusive,  but  is 
merely  prima  facie  evidence.  "  The  decree  or  judgment  of  a  foreign  court  may  be  made 
the  ground  of  a- valid  proceeding,  and  with  fruit  and  effect  in  each  country.  But  a  ques- 
tion has  been  raised,  Whether  it  is  only  prima  facie  evidence,  a  ground  of  action,  or  con- 
clusive, not  to  be  traversed  or  rebutted,  and  not  to  be  averred  against  ?  The  leaning  of 
my  opinion  is  so  strong,  that  I  can  hardly  caU  it  the  inclination  of  an  opinion ;  and  we 
know  it  is  the  general  sense  of  lawyers  in  Westminster  Hall,  that  the  judgment  of  a 
foreign  court  in  courts  of  this  country  is  onlyj^riiTki  facie  evidence^is  liable  to  be 
averred  against,  and  not  conclusive.  It  would  seem  a  strange  thing  to  hold  that  our 
courts  were  bound  conclusively  to  give  execution  to  the  sentence  of  foreign  courts,  wheu, 
for  aught  we  know,  there  is  not  any  one  of  those  things  which  are  reckoned  the  ele- 
ments or  the  comer  stones  of  the  due  administration  of  justice  present  in  the  pro- 
cedure of  these  foreign  courts;" />«■  Lord  Chancellor  Lyndhurst  in  Houlditch  v.  Marquis 
of  Donegal.  In  Whitehead  v.  Thomson,  1861,  28  D.,  772,  the  Court  of  Session  gave 
decree  for  a  sum,  "  conform  to  extract  or  exemplification  *'  of  a  judgment  obtained  in 
the  Court  of  Queen's  Bench.  Lord  Curriehill  was  of  opinion  that,  before  the  Court 
could  give  decree  as  asked,  they  must  be  satisfied  that  the  judgment  would  be  rea  judi- 
tata  in  England ;  but  this  was  doubted  by  Lord  Deaa ;  see  infra,  \  1288. 
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cause  the  one  process  is  carried  on  ad  vindictam  publicam,  while  the 
object  of  the  other  is  reparation  of  the  patrimonial  loss  occasioned 
to  a  private  individual  (J).  In  the  same  way,  the  right  of  the 
Crown  to  prosecute  is  not  impaired  by  a  previous  civil  action  at  the 
instance  of  the  injured  party  (k).  Thus,  also,  one  who  had  been 
acquitted  in  a  criminal  prosecution  for  attempting  to  bribe  the  soli- 
citor of  excise  failed  to  recover  the  money  in  a  subsequent  action 
for  payment ;  the  Civil  Court  holding  that  it  had  been  given  for  an 
illegal  purpose  (Z). 

§  1082.  But  the  rules  regarding  res  judicata  are  not  so  pertinent 
to  the  subject  of  this  treatise,  as  is  the  question  whether  the  decree 
or  verdict  in  one  cause  can  be  used  as  evidence  valeai  qtuintum  in 
another  laid  upon  the  same  facts.  The  authorities  on  this  point  are 
not  uniform.  On  the  one  hand,  where  a  person  had  been  convicted 
of  robbery,  and  the  injured  party  raised  an  action  of  reparation 
against  him  which  was  opposed  by  his  creditors,  the  Court  refused 
to  hold  the  conviction  as  res  Judical;  but  no  question  was  raised, 
and  no  doubt  seemed  to  be  entertained,  as  to  the  competency  of  re- 
ceiving it  in  evidence  (m).  So  it  has  been  held  that  a  conviction 
before  a  court-martial  for  murder  is  sufficient  evidence  in  a  subse- 
quent action  of  assythment  (damages  claimed  by  the  deceased's  re- 
lations), unless  the  defender's  innocence  is  proved  (n).  And  where 
a  person  had  been  acquitted  on  a  trial  for  culpable  homicide,  caused 
by  the  fall  of  a  tree  which  he  had  been  cutting,  it  was  observed  in 
a  subsequent  civil  action  of  damages  by  the  deceased's  relations 
against  that  i)erson  and  his  employer,  that  the  acquittal  was  a  cir- 
cumstance in  favour  of  the  defenders  (o).  Such  seems,  also,  to  have 
been  the  opinion  of  Baron  Hume,  who  observes  that  the  testimonies 
given  in  the  criminal  case  are  lawful  evidence  in  the  civil  case,  so 
far  as  they  go,  without  excluding  new  pleas  or  evidence  for  the  de- 
fender, "  whereby  to  obviate  the  presumption  against  him,  and  in- 
validate, if  he  can,  the  previous  conviction"  (p).     But,  however 


U)  2  Hume.  71,  479—2  AI.  Cr.  Law,  64— BeU's  Pr.,  J  2216- Ker  ©.  Sun  Fire  Office. 
1798.  M.,  14.078— Wilflons  v.  M*Knight,  1830,  8  S.,  898— Hill  v.  Fletcher,  1847, 
10  D.,  7.  (*)  Hume,  ib.— AL,  ib.— Bell,  ib— Tait,  ib.— Miller  v,  Moffat,  11th 

March  1820,  2  Mur.,  808,  afterwards  tried  criminally  as  L.  Advocate  v.  Moffat,  12th  June 
1820,  2  Hume,  260.  (I)  Stein  v.  Bonar,  4th  Dec.  1789,  2  Hume.  72. 

(m)  Bontein  v.  Buchanan's  Crs.,  1789,  M..  14.048;  Elch.,  "Proof,"  No.  6.  The 
proof  failed  in  the  civil  action.  (n)  Machargs  v.  Campbell,  1767,  M.,  12,641 ; 

Hailes,  192,  S.  C.  (o)  Per  Lfords  Just.-Clerk  Boyle  and  Bannatyne  in  Linwood 

r.  Hathom,  14th  May,  1817.  F.  C. ;  affirmed  on  merits,  1  Sh.  Ap.,  20. 

(/>)  2  Hume.  480.     Sec  alfio  ih.,  72. 
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just  this  view  may  have  been  under  the  old  practice,  when  the  de- 
positions in  the  criminal  cause  were  entered  at  length  on  the  re- 
cord, and  when  the  civil  court  proceeded  on  written  proofs  without 
the  aid  of  a  jury,  it  is  inapplicable  to  modern  procedure,  where,  from 
the  witnesses  being  examined  orally  without  such  a  record,  the  jury 
in  the  civil  case  cannot  discover  whether  the  former  verdict  was 
well  or  ill  founded  (r).  Professor  Bell  seems  to  have  overlooked 
this  distinction,  when  he  laid  down  that  the  verdict  in  a  criminal 
case,  although  not  conclusive  in  a  subsequent  civil  case  regard- 
ing the  same  matter,  and  vice  versa,  may  serve  as  prima  fade 
proof  («). 

§  1083.  The  strict  view  is  more  consistent  vdth  principle,  as 
well  as  with  modem  practice.  In  many  cases  the  verdict  in  another 
case  should  be  excluded  on  the  ground  of  res  inter  alios;  while  in 
every  case  the  jury  ought  to  decide  on  the  evidence  adduced  before 
them,  without  regard  to  the  opinion  which  another  judge  or  jury 
may  have  formed  upon  the  same  issue,  but  perhaps  erroneously,  or 
from  different  evidence  (t).  The  former  verdict  must  either  coincide 
with,  or  differ  from,  the  view  which  the  jury  would  take  on  the  se- 
cond trial  independently  of  it.  In  the  one  event,  it  would  be  use- 
less ;  in  the  other,  it  would  produce  misdecision,  the  risk  of  which 
can  only  be  avoided  by  excluding  the  proof.  Accordingly,  in  an 
action  of  proving  the  tenor,  where  the  issue  was  whether  a  certain 
deed  of  settlement  had  been  destroyed  by  the  testator's  directions, 
the  interlocutor  pronounced  by  the  Lord  Ordinary  in  a  previous 
action  of  reduction  between  the  same  parties  and  relating  to  the 
same  matter,  in  which  his  Lordship  found  it  proved  by  the  oaths  of 
havers  that  the  deed  had  been  destroyed  after  the  testator's  death, 
was  held  by  Lord  Cringletie  to  be  inadmissible,  because  the  jury 
"  must  judge  for  themselves  on  the  evidence  before  them"  (u).  In 
like  manner,  in  an  action  of  damages  for  maltreatment  when  the 


(r)  See  2  Al.,  66.  (*)  Beira  Pr.,  i  2216.     See  also  Macf.  Prac.,  184. 

(0  A  striking  illustration  of  the  independence  of  different  juries  judging  on  the  same 
facts  occurred  in  Stone  v.  General  Marine  Insurance  Company,  1861,  18  D.,  1288, 
wliere  there  were  separate  actions  and  trials  against  two  sets  of  underwriters  upon  the 
Harae  ship.  The  same  evidence  was  adduced  in  each  case ;  in  the  one  the  jury  found 
for  the  pursuer,  and  in  the  other  for  the  defender ;  yet  the  Court  refused  the  pursuer's 
motion  in  the  second  case  for  a  new  trial,  holding  that  the  yerdict  in  each  case  must 
Mtand,  unless  palpahly  inconsistent  with  the  evidence  adduced  hefore  the  jury  therein. 
See  also  Cleland  v.  Clelan*,  1888,  1  D.,  264,  noted  tupra,  g  917  (y). 

(i/)  ATidersons  v.  Jeffrey,  1826,  4  Mur..  00.  Roc  also  Dalziol  t».  D.  Qiicensberry'ii 
E.vrcutoTs,  1825,  4  Mur..  18. 
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pursuer  was  in  a  prison,  in  which  the  defenders  were  the  governor 
and  two  turnkeys,  where  the  defence  was  that  the  defenders  had 
acted  in  accordance  with  the  prison  regulations,  which  the  pursuer 
had  violated,  the  Lord  Chief  Commissioner  refused  to  admit  an  in- 
cidental decision  of  an  inferior  court  as  to  what  regulations  were  in 
force,  and  he  observed, — "  If  the  point  had  been  incidentally  de- 
cided even  in  a  supreme  court,  I  should  have  held  it  not  to  be  bind- 
ing, and  that  I  must  here  decide  the  point  on  the  facts  proved,  and 
not  by  proof  of  the  conclusion  to  which  others  have  come"  (x).  In 
another  trial  (y)  before  the  same  learned  judge,  the  sentence  which 
had  been  pronounced  in  a  criminal  prosecution  was  produced,  with- 
out objection  for  the  pursuer,  in  an  action  of  damages  at  the  instance 
of  the  injured  party;  but  his  Lordship  observed  that  he  would  have 
doubted  whether  one  who  had  been  examined  as  a  witness  in  a 
criminal  prosecution  could  make  such  a  use  of  the  sentence.  His 
Lordship,  accordingly,  guarded  against  the  case  being  drawn  into  a 
precedent,  lest  parties  should  attempt  to  make  evidence  for  them- 
selves, by  getting  a  conviction  on  their  own  testimony  in  a  criminal 
prosecution.  This  reason,  however,  for  doubting  the  admissibility 
of  the  sentence  does  not  apply  now,  as  parties  are  competent  wit- 
nesses in  this  class  of  civil  cases. 

Sir  A.  Alison  also  lays  down,  that  while  a  civil  action  is  compe- 
tent in  regard  to  acts  which  have  been  prosecuted  criminally,  and 
vice  veraa^  "the  verdict  of  the  one  court  is  no  evidence  in  the 
other"  («).  And  this  is  supported  by  recent  practice ;  £ts  in  several 
cases  where  actions  of  damages  have  followed  criminal  prosecutions 
for  the  same  delict,  the  verdict  in  the  criminal  court  seems  not  to 
have  been  tendered  for  the  pursuer  (a). 


.  (x)  Macfarlane  v.  Young,  1824,  8  Mur.,  412.  His  Lordship  also  observed,—"  If  this 
had  been  a  suit  in  the  Supreme  Court,  instead  of  an  inferior  one,  and  having  for  its 
direct  object  to  ascertain  which  set  of  regulations  were  in  force,  and  had  there  been  a 
final  adjudication  in  that  case,  I  must  have  held  it  to  be  binding."  (y)  Mackie 

V,  Wight,  1822,  8  Mur.,  26.  («)  2  Al.  Cr.  Law,  67. 

(a)  See  HiU  v.  Fletcher,  1847,  10  D.,  7— Ronald  v,  Robertson,  Jan.  1820  (not  re- 
ported), noted  in  2  Al.,  supra.  See  also  M'Arthur  v.  CroaU,  1862,  24  Sc.  Jur.,  170,  where, 
in  an  action  of  damages  at  the  instance  of  a  widow  against  the  proprietor  of  a  stage- 
coach, on  the  ground  that  her  husband's  death  had  been  caused  by  the  negligence  of 
the  drivers  of  two  coaches  belonging  to  the  defender,  the  defender  pleaded  that  he  had 
taken  proper  precautions  for  the  safety  of  passengers,  by  having  skilful  drivers,  good 
horses,  &c., — the  pursuer  tendered  two  criminal  convictions  against  one  of  the  drivers 
for  careless  driving  several  years  before  (but  not  any  applicable  to  the  occasion  in  issue), 
and  the  presiding  judge  held  them  to  be  admissible  as  anticipating  the  defender's  proof, 
but  observed  that  they  would  not  bo  of  much  avail  to  the  pursuer ;  upon  which  they 
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§  1084.  In  England  the  conviction  in  a  criminal  case  is  inad- 
missible in  a  civil  suit,  and  vice  versa,  on  the  ground  that  it  is  res 
inter  alios  (6)  ;  and  before  parties  were  admissible  as  witnesses  in 
civil  causes  it  used  to  be  rejected  on  the  ground  that  the  party  had, 
by  his  own  evidence,  aided  in  bringing  about  the  verdict  (c).^ 

§  1085.  Yet  a  conviction  proceeding  on  a  plea  of  guilty  will  be 
received  in  a  subsequent  civil  action,  as  proof  of  a  deliberate  admis- 
sion of  the  acts  charged ;  and,  although  not  conclusive  as  if  it  had 
been  an  admission  on  record  in  the  civil  case,  it  wiU  be  an  import- 
ant item  of  evidence  (d). 

§  1086.  Of  course  where  a  new  trial  is  granted,  the  former  ver- 
dict on  the  same  issues  cannot  be  used  in  evidence  before  the  se- 
cond jury ;  for  it  was  set  aside  on  the  ground  that  it  did  not  meet 
the  justice  of  the  case,  in  consequence  of  the  erroneous  admission 
or  exclusion  of  evidence,  from  surprise,  being  against  evidence,  or 
the  like  (e).  But  where  a  new  trial  is  granted  on  some  of  the  is- 
sues, or  where  new  issues  on  other  points  of  the  case  are  tried  before 
a  second  jury,  the  verdict  in  the  former  trial  may  be  referred  to  as 
settling  all  matters  of  fact  which  are  not  embraced  by  the  new  is- 
sues (/). 

III.  Authentication  of  Jvdicial  Records, 

§  1087.  The  act  1686,  c.  3,  ordains  that  "  aU  interlocutors  pro- 
nounced by  the  Lords  of  Council  and  Session,  and  all  other  judges 
within  the  kingdom,  shall  be  signed  by  the  President  of  the  Court, 
or  the  judge  pronouncer  thereof";  and  it  prohibits  "the  clerks  upon 
their  peril  to  extract  any  acts  or  decreets  unless  the  interlocutors, 

were  withdrawn."  (h)  2  PhiU.,  28— Taylor,  1114—1  Starlrie  (4th  ed.).  868. 

(c)  Smith  V,  Rummens,  1807, 1  Camp.,  9— Hathaway  v.  Barrow,  1807,  ib.,  161. 

\d)  2  Phill.,  25— Taylor,  1116— See  also  GrierBouii  p.  L.  Zester,  1641,  M.,  14,021— 
Vicar  of  Kinghom  v.  L.  Seafield,  1541,  M.,  14,022— Same  parties,  1642,  M.,  ib.— Home 
V.  Scott,  1641,  M.,  14,028.  In  these  cases  the  previous  confession  was  held  not  to  bo 
available,  because  the  party  at  making  it  had  protested  that  it  should  not  prejudice  him 
in  subsequent  proceedings.  (e)  See  O'Connor  v.  Malone,  1889,  M'Lean  and 

Rob.,  468,  485— Cleland  v.  Cleland,  1888,  1  D.,  264.  «ttprp,  §  917  (y). 

(/)  Fife  V.  E.  Fife's  Tr.,  1816,  1  Mur.,  126,  6— Watson  v,  Hamilton,  1824,  8  Mur., 
486— See  also  Dalziel  v.  D.  Queensberry's  Ex.,  1826,  4  Mur.,  18. 


13  In  England,  a  conviction  under  statute  is  not  admissible  as  a  previous  conviction 
in  a  prosecution  at  common  law ;  R.  v,  Ferrie,  4  Jur.  N.  8.,  800. 

J*  R.  V,  Moore,  1  F.  and  F.,  78,  where,  in  a  prosecution  for  forgery,  proof  of  previous 
acts  of  forgery  was  not  atlraitted. 
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which  are  the  warrants  thereof,  be  signed  as  said  is, — declaring 
hereby,  the  extracts  which  shall  be  given  out  otherways  to  be  void 
and  null."  The  want  of  the  judge's  signature  to  an  interiocutor  of 
importance  cannot  be  supplied  by  homologation ;  and  may  be  plead- 
ed after  several  steps  of  procedure  have  followed  on  it.  Thus  where 
an  interlocutor  by  a  Sheriff-substitute  ordering  a  proof  was  unsub- 
scribed, the  objection  was  allowed  to  be  taken  for  the  first  time  in 
the  Circuit  Court,  on  appeal  from  the  judgments  of  the  Sheriff'-sub- 
stitute  and  principal  successively,  proceeding  on  a  proof  led  on  the 
unsigned  interiocutor  (gr).  But  Lords  FuUerton  and  Mackenzie 
considered  that  such  an  objection  of  nullity  would  only  apply  to  the* 
essential  interiocutors  in  a  cause.  In  a  late  case  (h)  the  Lord 
Chancellor  (St  Leonards)  observed,  that  the  act  1686  "does  not 
say  that  interlocutors  shall  be  signed  at  the  time,  but  simply  that 
they  shall  be  signed,  and  subsequent  signature  has  always  been 
deemed  sufficient." 

§  1088.  In  practice  the  original  minutes  of  proceedings  of  pres- 
byteries and  other  courts  of  the  Established  Church  are  not  authen- 
ticated at  the  time,  but  are  inspected  half-yearly  or  at  other  inter- 
vals by  a  committee  of  the  court,  when  one  signature  is  then  adhi- 
bited by  the  moderator,  which  is  understood  to  extend  to  all  the 
proceedings  since  the  previous  authentication  (i).  On  account  of 
this  long  continued  practice,  as  interpreting  the  act  1686,  c.  3,  that 
statute  has  been  found  not  to  apply  to  the  records  of  church  courts ; 
which  will  be  sustained  if  authenticated  according  to  the  forms  ob- 
served in  the  church  (i). 


(ff)  Smith  V.  M*Aiilay,  1846,  9  D.,  190.  (A)  Ferguson  v.  Skirving,  infra. 

(i)  See  Report  by  Principal  Lee  and  Mr  Bell  (Procurator  for  the  Church),  in  Fer- 
guson V,  Skirving,  infra.  (k)  Ferguson  r.  Skirving,  1850,  12  D.,  1146 ;  affd., 
1  Macq.,  282.  Here  the  deposition  by  a  presbytery  of  a  schoolmaster  was  sustained, 
although  the  original  record  of  the  sentence,  consisting  of  eleven  pages  and  on  six  se- 
parate sheets,  was  only  signed  by  the  moderator  (preses)  at  the  foot  of  the  eighth  and 
last  pages,  and  on  marginal  notes  on  the  eighth,  ninth,  tenth,  and  last  pages,  and  by 
the  moderator  and  clerk  about  the  middle  of  the  sixth  page ;  the  first  five  pages  being 
altogether  unauthenticated.  The  certified  copy  engrossed  in  the  presbytery  records  waa 
not  signed  at  all  by  the  moderator  who  presided  during  the  deposition,  but  by  him  who 
presided  when  the  minute  was  read  over  and  approved  of.  The  Court,  after  an  inquiry 
and  report  as  to  the  practice  in  authenticating  ecclesiastical  records,  sustained  the  one 
to  authenticated.  See  also  Dickson  v.  Heir  of  Newlands,  1768,  M.,  7464,  as  noticed  in 
this  case. 
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CHAPTER  VI. — REGISTERS  OF  DEEDS  AND  OTHER  PRIVATE 

WRITINGS. 

§  1089.  One  of  the  most  distinctive  features  of  Scottish  jurispru- 
dence is  its  system  of  public  registers  for  private  writings.  Ori- 
ginating in  the  infancy  of  our  common  law,  these  records  have  been 
regulated  and  expanded  into  a  system  of  great  public  utility.  They 
form  an  important  branch  of  the  law  of  evidence. 

The  registers  referred  to  are  divided,  according  to  their  respec- 
tive purposes,  into— 

(1)  Registers  for  preservation — ^in  which  writings  or  copies  of 
them  are  preserved  in  order  to  prevent  the  evils  arising  from  loss 
or  destruction ; 

(2)  Registers  for  preservation  and  execution — ^in  which  docu- 
ments are  recorded  as  an  indispensable  preliminary  towards  their 
being  enforced  by  diligence ; — and 

(3)  Registers  for  publication — in  which  writings  or  copies  or 
abstracts  of  them  are  entered,  in  order  that  their  existence  may  be 
advertised  to  all  the  lieges  whom  they  may  concern. 

§  1090.  The  second  class,  being  the  earliest  in  date,  will  be 
first  noticed.  These  registers  are  coeval  with,  and  form  part  of, 
the  records  of  our  civil  courta.  Originally  the  mode  of  enforcing 
deeds  was  by  an  action  of  registration,  in  which  the  granter  of  the 
deed  was  summoned  before  a  competent  court  at  the  instance  of  the 
grantee,  to  show  cause  why  the  deed  should  not  be  registered  in 
the  court  books,  in  order  that  diligence  might  pass  upon  it.  About 
the  fourteenth  century  it  became  the  practice  for  the  parties  to  im- 
X)ortant  deeds  to  appear  before  a  judge,  and  in  person  acknowledge 
their  subscriptions ;  whereupon  a  decree  setting  forth  the  confes- 
sion was  pronounced,  and,  with  a  copy  of  the  deed,  was  recorded  in 
the  court  books  ;  an  extract  of  the  entry  being  the  warrant  for  dili- 
gence (a).  When  personal  attendance  was  inconvenient  to  a  party, 
he  authorised  a  procurator  to  confess  judgment  in  his  name.  The 
authority  was  contained  in  a  written  mandate,  which  at  first  was 
separate  from  the  deed,  and  after  having  for  some  time  been  indorsed 
upon  it,  at  last  came  to  form  (as  at  present)  one  of  its  concluding 

(a)  Kamea'  Law  Tracts  (ed.  1792),  77-1  Rosa  Lee,  109— Act  1684,  c.  4.  This 
proceeding  was  similar  to  that  observed  at  a  very  early  period  in  verbal  contracts,  where 
the  parties  appeared  in  Court  and  orally  admitt-ed  the  contract,  which  was  thereupon 
roror.U'd  in  tho  books  of  Court.     St»e  Kanies,  m^  supra,  72. 
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clauses.  The  mandate  when  contained  in  the  deed,  or  indorsed  up- 
on it,  was  blank  in  the  name  of  the  mandatory,  and  was  completed 
by  the  grantee  filling  in  the  name  of  an  advocate ;  who  then  had 
authority  to  appear  for  the  granter  and  consent  to  the  deed  being 
registered.  He  did  so  by  personal  attendance  in  court ;  and  latter- 
ly by  a  written  consent  (6).  In  course  of  time  the  attendance  and 
consent  were  aboUshed  as  unnecessary  (c) ;  and  every  deed  con- 
taining a  clause  consenting  to  registration  came  to  be  entered  by 
the  clerk  of  court  in  the  court  books  on  mere  presentation  to  him 
for  that  purpose,  without  any  formality  or  procedure  in  presence  of 
the  judge.  In  this  state  the  matter  has  stood  till  now.  Eegistra- 
tion  takes  place  of  course ;  but  the  theory  that  it  proceeds  upon  an 
order  of  the  judge  remains  (d)  ;  and  by  a  fiction  of  law  the  record 
and  extract  still  narrate  a  decree  of  registration,  interponed  by  the 
judge  on  the  motion  of  a  procurator  for  the  granter  of  the  deed,  or 
for  both  parties  if  it  is  bilateral. 

Originally  the  principal  deeds  were  returned  to  the  parties.  But 
in  course  of  time  they  came  to  be  preserved  in  puhlica  custodia, 
only  an  extract  of  the  decree  of  registration,  embodying  an  official 
copy  of  the  deed,  being  given  out  (e).  The  principals  can  only 
be  recovered  under  the  order  of  a  judge,  as  afterwards  mentioned. 

"  In  this  manner  the  several  Courts  of  Law  in  Scotland  came 
to  hold  registers,  and  were  made  the  custodiers  of  private  deeds, 
without  any  special  establishment,  act  of  Parliament,  or  grant 
from  the  Crown,  as  is  the  case  of  all  the  other  registers  in  the  king- 
dom''(/). 

§  1091.  The  register  in  the  books  of  Council  and  Session  was 
originally  kept  by  the  clerks  of  session,  like  the  other  records  of 
the  Court  (gr).  But  after  the  records  of  deeds  and  of  judicial  pro- 
cedure had  been  for  some  time  practically  separate,  the  former  was 
placed  under  separate  superintendence  (A).  The  registers  of  inferior 
courts  are  still  kept  by  the  clerks  of  court. 

§  1092.  The  advantage  of  allowing  summary  diligence  to  pro- 
ceed on  bills  of  exchange  caused  two  acts  (i)  to  be  passed;  by 
which  instruments  of  protest,  having  copies  of  the  relative  bills 

{b)  KameB'  Law  Triicte,  7S— 1  Ross  Lee.,  111.  (e)  A.  S.,  9th  Dec.  1670. 

(d)  This  theory  is  well  iUustrated  by  the  case  of  Fleming  v,  Newton,  1848,  6  BeU's 
Ap.  Ca.,  176 ;  reversing,  8  D.,  677 ;  which  related  to  protests  of  bills  recorded  in  terms 
of  the  acts  noticed  infra,  I  1092.  (e)  1  Ross  Lee.,  108.  (/)  1  Ross  Lee., 

108.  (g)  See  1686,  c.  38.  (h)  66  Geo.  Ill,  c.  70,  g  4. 

(f)  1681,  c.  20;  1696,  c.  36.  The  former  applies  to  foreign;  the  latter  to  inland 
bills. 
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prefixed,  may  be  recorded  within  a  limited  time  in  the  books  of  all 
competent  judicatories  for  execution,  like  deeds  bearing  a  clause  of 
registration.  And  this  privilege  was  afterwards  extended  to  pro- 
tests on  promissory-notes  (i).  The  instrument  is  retained  in  the 
register  as  the  ground  of  the  decree  and  extract,  which  narrate  a 
fictitious  decree ;  but  the  bill  or  note,  if  produced,  is  returned  to 
the  party,  as  it  is  often  required  for  procedure  elsewhere. 

§  1093.  Deeds  which  bear  a  consent  to  Tegister  for  preservation 
(and  not  also  for  execution)  are  entered  in  the  books  of  competent 
courts.  The  principals  are  retained  in  order  to  give  full  effect  to 
the  granter's  intention — only  an  extract  being  given  out  to  the  par- 
ties interested  (I), 

§  1094.  At  common  law  registration,  even  for  preservation, 
could  only  proceed  in  virtue  of  a  decree  of  registration  causa  cognita, 
or  on  consent  of  the  parties  to  the  deed.  This  defect  was  remedied 
by  the  act  1698,  c.  4.  On  the  preamble  that  "  it  will  be  of  great 
ease  and  advantage  to  the  lieges  that  probative  writs  be  allowed  to 
be  registrate  albeit  they  want  a  clause  of  registration,"  this  statute 
enacts  "  that  it  shall  be  lawful  and  leisume  to  registrate  for  conser- 
vation all  charters  granted  by  subjects,  dispositions,  bonds,  con- 
tracts, tacks,  reversions,  and  all  other  probative  writs  in  any  pub- 
lic authentic  register  that  is  competent,  albeit  the  said  writs  want 
a  clause  of  registration,  and  the  principal  to  be  given  back  to  the 
party." 

§  1095.  The  extract  of  deeds  so  registered  do  not  set  forth  a 
fictitious  decree.  Nor  is  the  principal  deed  preserved  in  publica 
custodia.  The  registers,  therefore,  merely  contain  authentic  copies 
of  the  deeds  recorded  in  them. 

§  1096.  Formerly  registration,  either  for  preservation  or  for 
preservation  and  execution,  used  to  be  competent  in  the  books  of 
all  inferior  courts  having  civil  jurisdiction,  and  of  Commissary 
Courts.  But  this  practice  having  become  inconvenient,  it  was  re- 
stricted by  the  act  49  Geo.  Ill,  c.  42 ;  which  on  the  preamble  that 
"  irregularities  and  inconveniences  have  arisen,  or  may  arise,  from 
the  unnecessary  multiplication  of  registers  in  Scotland,"  Ac,  pro- 
hibits (§  1)  clerks  of  royal  burghs  or  burghs  of  regality  or  barony 
from  receiving  deeds  or  writings  for  the  purpose  of  registration  in 
their  respective  books,  either  under  the  act  1698,  c.  4,  or  in  virtue 
of  a  clause  of  registration.     And  the  same  act  also  prohibits  (§  2) 

(*)  12  Geo.  Ill,  c.  72,  §  36,  made  perpetual  by  28  Geo.  Ill,  c.  18,  J  66. 
(/)  1  Ross  Lee,  92,  */  seq. — Kamea'  Law  Tr.,  77,  ei  uq. 
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clerks  of  Commissary  Courts  from  receiving  writings  for  registration 
in  virtue  of  the  statute  or  clause  of  registration  referred  to,  or  of 
the  acts  authorising  the  registration  of  protests  on  bills  and  promis- 
sory-notes. From  those  prohibitions,  however,  are  excepted  (§  1) 
the  right  of  clerks  of  royal  burghs  to  record  instruments  of  protest 
on  bills  and  notes,  and  to  record  instruments  of  sasine  and  other 
writs  relative  to  burgage  property  within  their  respective  burghs 
and  liberties  thereof,  under  the  act  1681,  c.  11,  and  any  deeds  and 
instruments  relating  exclusively  to  the  property  or  possession  of 
such  subjects,  or  to  which  all  the  parties  are  burgesses  or  domiciled 
within  the  burgh  at  the  date  of  presentment. 

§  1097.  The  books  and  warrants  of  the  records  thus  abolished 
were  directed  to  be  transmitted  as  follows : — that  kept  by  the  Edin- 
burgh Commissary  Clerks  to  the  Clerk  Eegister ;  and  those  of  the 
Inferior  Commissary  Courts,  and  of  burghs  of  regality  and  barony, 
to  the  Sheriff-clerks  of  their  respective  coimties  (m). 

§  1098.  On  accoimt  of  the  interest  of  the  lieges  in  certain  writ- 
ings, chiefly  those  which  affect  real  estate ,  publication  in  appropriate 
registers  has  been  made  essential  to  their  full  legal  effect.  This  is 
the  case  as  to  letters  of  homing  and  relaxations,  with  their  execu- 
tions (»),  inhibitions,  and  interdictions  (o).  Deeds  of  entail  (p), 
adjudications  (of  which  an  abbreviate  is  recorded)  (r),  instruments 
and  summonses  for  interrupting  prescription  in  real  rights  («),  and 
"  reversions,  regressions,  bonds  and  writs  for  making  reversions,  or 
regresses,  assignations  thereto,  and  discharges  of  the  same,  renunci- 
ation of  wadsets,  and  grants  of  redemption,  and  instruments  of  sa- 
sine (t),"  and  instruments  of  resignation  ad  remanentiam  (u),^  Ee- 
cording  the  instrument  of  sasine  now  constitutes  infeftment  (w). 
And  deeds  required  for  creating  or  transmitting  heritable  securities 
may  now  be  recorded  in  the  appropriate  register  of  sasines,  so  as  to 
complete  the  creditor's  real  right  (x).^ 

(m)  49  Geo.  Ill,  c.  42,  gj  4,  5,  6.  (n)  1679,  c.  76—1600,  c.  18. 

(o)  1681,  c.  119  (1)— 1600,  c.  18— Stair,  1,  6.  40,  and  4,  60,  8— Ersk.,  2,  11,  6— See 
1697,  c.  268;  repealed  by  20  Geo.  II,  c.  43,  §  14.  (p)  1686,  c.  22. 

(r)  Regulations,  1696,  art.  24.  («)  1696,  c.  19.  (t)  1617,  c.  16  (as 

to  lands,  not  burgage) — 1681,  c.  11  (as  to  burgage  property).  («)  1669,  c.  8. 

(it)  8  and  9  Vict.,  c.  86  (as  to  lands  not  burgage) — 10  and  11  Vict.,  c.  49  (as  to 
burgage  property).  (x)  8  and  9  Vict.,  c.  81 — 10  and  11  Vict.,  c.  60— extended  to 


1  Instruments  of  sasine  and  of  resignation  ad  remanentiam  are  not  now  required ;  21 
and  22  Vict,  c.  76  (TiUes  to  Land  Act)— See  infra,  §  1187. 

2  The  20  and  21  Vict.,  e.  26,  on  the  registration  and  assignation  of  long  leases. 


Digitized  by 


Google 


662  REGISTERS  OF  DEEDS.  §  1099- 

§  1099.  The  records  of  Chancery  in  Scotland  contain  retours 
and  decrees  of  services  of  heirs,  copies  of  charters  and  precepts  by 
the  Crown  and  Prince  of  Scotland,  patents,  and  some  other  writ- 
ings. 

§  1100.  The  retour  (y)  of  a  service  is  the  verdict  of  an  inquest 
under  a  brieve  issued  from  Chancery  for  trying  whether  the  claim- 
ant's ancestor  died  at  the  faith  and  peace  of  the  Crown,  whether  the 
claimant  is  his  heir,  and,  in  cases  of  special  service,  what  is  the 
valued  rent  of  the  land  succeeded  to,  and  some  other  matters.  The 
finding  of  the  jury  is  returned  or  "re toured"  to  Chancery.  The 
ancient  practice  of  that  office  was  to  record  a  memorandum  of  the 
"retours,"  and  give  back  the  principal.  But  for  a  considerable  time 
the  principals  have  been  retained  and  preserved  imder  the  charge 
of  the  Lord  Clerk  Kegister  and  Director  of  Chancery,  the  parties 
receiving  only  an  extract. 

§  1101.  The  earliest  portion  of  the  record  of  Chancery  is  not 
extant.  It  is  supposed  to  have  been  destroyed  about  the  year  1544, 
when  the  English  army,  under  Lord  Hertford,  burnt  the  city  of 
Edinburgh  and  the  monastery  and  palace  of  Holyrood.  This  is 
consistent  with  the  fact  that  the  series  of  original  retours  in  Chan- 
cery commences  only  in  1547,  although  the  record  alscj  embraces 
some  older  retours,  which,  long  after  that  date,  had  been  found  in 
private  custody  and  deposited  in  the  office.  From  1547  till  a 
comparatively  recent  period,  the  series  of  retours  is  very  imper- 
fect ;  the  want  of  a  proper  place  for  preserving  them  having  caused 
many  to  be  lost  and  destroyed  by  damp,  while  some  were  carried 
away  by  Cromwell.  In  1807  the  originals  in  preservation  at  that 
date  were  for  the  first  time  arranged  by  the  indefatigable  Mr 
Thomas  Thomson. 

§  1102.  The  practice  of  engrossing  retours  in  books  of  record 
was  begun  in  1630,  by  the  Director  of  Chancery  getting  all  the  re- 
tours then  in  existence  booked.  It  has  been  continued  by  engross- 
ing all  subsequent  retours.  But  the  completeness  and  accuracy  of 
this  record  cannot  be  implicitly  relied  on;  as  it  exhibits  throughout 
many  instances  of  negligent  transcription,  which  can  only  be  de- 


all  daases  of  heritable  securities  by  17  and  18  Vict.,  c.  62.    Under  these  acts  the  old 
forms  of  completing  the  creditor's  title  are  stiU  competent.  (y)  The  term 

"  Retour  "  is  also  frequently  applied  to  the  extract  registered  retour. 


provides,  by  J  1,  that  long  leases  are  to  be  registered  in  Register  of  Sasines;  an<l,  by 
J  16,  that  certified  extracte  shall  make  faith  as  writs  registered. 
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tected  by  coUatioD  with  the  originals.  Notwithstanding  its  defects 
and  its  unauthorised  origin,  this  record  is  of  considerable  value,  and 
extracts  from  it  have  long  been  received  in  our  Courts.  The  5th 
volume,  containing  the  re  tours  from  1 611  to  1614,  has  unfortunately 
been  lost  (z). 

§  1103.  An  act  passed  in  1821  directed  the  clerks  to  services 
of  retourable  brieves  to  transmit  to  Chancery  for  preservation,  un- 
der the  orders  of  the  Lord  Clerk  Register,  not  only  the  verdicts  of 
inquest,  but  also  the  original  claims  of  service,  minutes  of  the  pro- 
ceedings, and  depositions  of  the  witnesses  in  services  (a). 

§  1104.  Recent  legislation  has  substituted  for  the  old  brieve 
and  retour  a  petition  and  decree  of  service  before  the  Sheriff  of  the 
bounds  or  the  Sheriff  of  Chancery.  But  the  original  proceedings 
and  decrees  in  aU  services  are  transmitted  to  Chancery,  and  there 
preserved.  They  are  entered  by  the  Director  of  Chancery  or  his 
depute  in  the  "  Record  of  Services,"  under  superintendence  of  the 
Lord  Clerk  Register ;  the  parties  receiving  extracts  certified  from 
the  Chancery  OflBce,  which  are  equivalent  to  extracts  of  retours. 
An  index  or  abridgment  of  this  register  is  directed  to  be  prepared 
annually,  and  to  be  printed  and  published  in  such  manner  as  the 
Lord  Clerk  Register  shall  direct  (6). 

§  1105.  The  retours  and  books  of  the  Record  of  Chancery  are 
important  evidence  in  cases  of  pedigree.  Under  the  former  election 
law,  extracts  from  them  were  the  proper  evidence  of  the  valued  rent 
of  persons  claiming  right  to  vote  (c).' 

§  1106.  Charters  from  the  Crown  and  the  Prince  of  Scotland 
are  entered  in  the  Record  of  Chancery  before  being  delivered.  For- 
merly no  record  of  the  sealing  of  them  was  preserved ;  in  conse- 
quence of  which  the  register  did  not  prove  that  a  completed  charter 
had  been  expede  (d).  This  defect  has  been  remedied  as  to  all  writs 
which  may  have  passed  the  Great  Seal  since  the  year  1809,  when 
the  Director  of  Chancery  was  ordained,  before  delivering  the  writ, 
to  enter  the  sealing  in  the  Register  of  the  Great  Seal ; — extracts  of 
writs  so  recorded  being  made  probative,  except  in  improbations  (e). 

(x)  The  foregoing  sketch  is  taken  from  Mr  ThomBon^a  preface  to  the  Abridgment 
of  Retonn,  published  in  1811.     See  also  Tait,  187.  (a)  1  and  2  Geo.  IV,  c.  88, 

i  12.  (6)  10  and  11  Vict.,  c.  47  (Service  of  Heirs  Act).  U  12,  18,  14' 

(e)  16  Geo.  II,  c.  11,  §  8.     See  the  chapter  on  extracts  from  records  of  deeds,  infra, 
\d)  EiBk.,  4,  1.  22.  (e)  49  Geo.  Ill,  c.  42,  §§  15, 16.    This  is  also  the  prac- 


s  For  the  present  evidence  of  qualificntion,  see  note  on  the  Valuation  Roll,  infra, 
I  1161. 
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§  1107.  The  Director  of  Chancery  also  keeps  a  "  Record  of  Pre- 
cepts," in  which  are  recorded  at  length  all  precepts  issued  from 
Chancery  after  1st  October  1847  for  infefting  heirs  in  crown  or 
principality  lands  (/).* 


CHAPTER  VII. — REGISTRY  OF  SHIPS. 

§  1108.  Great  Britain,  like  all  other  commercial  countries,  ex- 
tends certain  privileges  to  vessels  belonging  to  her  subjects  (a). 
In  connection  with  these  privileges,  and  in  order  to  preserve  a  pub- 
lic record  of  the  constitution  and  transmission  of  rights  in  British 
ships,  registers  are  established  at  certain  British  possessions,  and  at 
all  ports  and  places  throughout  the  kingdom,  which  may  be  fixed 
by  the  Commissioners  of  Customs  for  the  purpose  (ft).  The  enact- 
ments regarding  these  registers  are  contained  in  several  statutes, 
and  have  been  consolidated  and  re-enacted  by  a  statute  passed  in 
1854  (c)}  They  will  be  noticed  shortly  in  their  bearing  upon  the 
law  of  evidence. 

iice  nnder  the  Crown  Charter  Act,  10  and  11  Vict.,  c.  51,  {  16.  (/)  10  and 

11  Vict.,  c.  61,  2  20. 

(a)  The  original  object  of  the  Registry  Acts  was  to  advance  the  public  policy  of  the 
State  at  a  time  when  extensive  monoplies  of  trade  were  enjoyed  by  British  vessels ;  and 
the  rules  as  to  constituting  and  transmitting  rights  in  ships  were  subsidiary  to  the  na- 
tional objects.  The  exclusive  right  to  trade  has  been  almost  entirely  abolished  by  the 
acts  12  and  18  Vict.,  c.  29,  and  17  and  18  Vict.,  c.  5.  But  the  Queen  in  council  may 
impose  retaliatory  restrictions  on  the  voyages  of  the  ships  of  any  foreign  country,  so  as 
to  place  them  on  the  same  footing  in  British  ports  as  that  on  which  British  ships  are 
placed  in  the  ports  of  the  foreign  country;  16  and  17  Vict.,  c.  107,  ?g  324,  6,  6 — 17  and 
18  Vict.,  c.  6,  §  1.  (b)  17  and  18  Vict.,  c.  104  (Merchant  Shipping  Act),  §  30. 

(c)  The  Registry  Acts  were  consolidated  by  4  Geo.  IV,  c.  41.  The  act  6  Geo.  IV. 
c.  110,  came  in  its  place,  and  was  supplanted  by  the  3  and  4  Will.  IV,  c.  65.  The  act 
8  and  9  Vict.,  c.  89,  consolidated  all  previous  acts  on  the  subject.  It  has,  been  repealed 
by  the  act  17  and  18  Vict.,  c.  120  (Merchant  Shipping  Repeal  Act,  1854) ;  which,  with 
17  and  18  Vict.,  c.  104  ("Merchant  Shipping  Act,  1854 "),  now  constitutes  the  law  as 
to  registration  of  ships. 


*  The  157th  section  of  the  Bankruptcy  Act,  19  and  20  Vict.,  c.  79,  provides  that  a 
book,  entitled  "  The  Register  of  Sequestrations,"  shall  be  kept  by  the  Accountant  in 
Bankruptcy,  in  which  he  is  to  enter  the  particulars  of  any  sequestration  awarded  by  the 
Sheriff  or  by  the  Court  of  Session. 

^  Amended  by  25  and  26  Vict.,  c.  68  (Merchant  Shipping  Acts  Amendment  Act), 
1862. 
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§  1109.  In  this  respect  the  general  scope  of  the  enactments  as 
to  registration  of  ships  consists  in  preserving  a  double  record  of  the 
rights  in  every  ship  or  share  of  a  ship ;  one  of  these  records  being 
preserved  in  the  register  of  the  port  to  which  the  ship  belongs;  the 
other,  called  the  certificate  of  registry,  being  carried  about  in  the 
ship  throughout  her  voyages.  Each  of  these  records  is  altered  from 
time  to  time,  as  the  rights  of  the  parties  interested  in  the  ship  are 
transmitted,  lost,  or  otherwise  changed. 

§  1110.  Every  British  ship,  except  certain  small  craft  engaged 
in  the  river  and  coasting  trade  of  the  United  Kingdom,  and  in  the 
fishing  and  coasting  trade  of  our  North  American  possessions,  must 
be  registered ;  and  (with  these  exceptions)  no  ship,  unless  regis- 
tered, can  be  recognised  as  a  British  ship,  or  can  receive  from  the 
custom-house  a  clearance  for  enabling  her  to  proceed  to  sea  (d). 
When  a  foreign  ship  becomes  the  property  of  British  owners  at  a 
foreign  port,  the  master  may  obtain  from  the  British  consular 
officer  there  a  provisional  certificate,  which  possesses  the  same  force 
as  a  regular  certificate  of  registry,  but  only  for  six  months,  or  till 
such  earlier  time  as  the  ship  arrives  at  a  port  where  there  is  a 
British  registrar  (e). 

§  1111.  With  a  view  to  registration,  the  property  in  every  ship 
is  held  to  be  divided  into  sixty-four  shares;  but  not  more  than 
thirty-two  persons  can  at  the  same  time  be  registered  as  owners  of 
any  ship  (/), — except  in  the  case  of  corporate  bodies,  who  may  be 
registered  by  their  corporate  names,  and  who  are  reckoned  as  indi- 
vidual owners  .(gr), — and  in  the  case  of  joint  owners,  who,  to  the 
number  of  five,  may  hold  any  share  or  number  of  shares,  and  who 
are  also  reckoned  as  one  person  (A).  No  one  can  be  registered  as 
owner  of  a  fractional  part  of  a  share  (i)  ;  nor  can  joint  owners  dis- 
pose in  severalty  of  their  interests  in  the  share  or  shares  which  they 
hold  (i).  These  rules,  however,  do  not  affect  the  beneficial  title  of 
any  number  of  persons,  or  any  company  represented  by,  or  claiming 
through,  any  registered  owner  or  joint  owner  (I).  In  case  of  the 
death  of  an  owner,  his  representatives  acquiring  right  to  his  share 
or  shares  are  reckoned  as  one  person  (m),  and  there  is  a  similar 
provision  as  to  persons  coming  in  right  of  a  bankrupt  or  insolvent 
owner  (n).  No  notice  of  any  trust,  express,  implied  or  construc- 
tive, can  be  entered  on  the  register;  but  each  person  appearing 

(d)  17  and  18  Vict.,  c.  104  (Merchant  Shipping  Act),  {  19.  (e)  Same  act, 

I  64.                  (/)  Same  act,  }  87.               (g)  lb.                (A)  lb.  {i)  lb. 

{*)  lb.  (/)  lb.  (m)  Same  act,  }}  68,  60.  (n)  Same  act. 
fi  69,  60. 

VOL,  H.  C 
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there  to  be  owner  has  power  (subject  to  any  rights  appearing  on 
the  register  to  be  vested  in  any  other  person)  absolutely  to  dispose 
of  the  ship  or  share  standing  in  his  name ;  and  to  give  effectual 
receipts  for  any  money  therefor  paid  or  advanced  by  way  of  con- 
sideration (o). 

§  1112.  The  entry  in  the  registry  contains  (1)  the  name  of  the 
ship,  and  of  the  port  to  which  she  belongs ;  (2)  the  details  as  to  her 
tonnage,  build  and  description,  specified  by  the  act ;  (3)  the  parti- 
culars as  to  the  time  and  place  of  her  building,  and  in  case  of  a 
foreign  ship  a  statement  of  her  foreign  name,  and  (if  she  was  con- 
demned) of  the  time,  place,  and  court  of  condemnation ;  (4)  the 
names  and  descriptions  of  her  registered  owner  or  owners,  and,  if, 
there  are  more  than  one,  the  proportions  in  which  they  are  inter- 
ested {p). 

§  1113.  Upon  the  completion  of  the  registry,  the  registrar  is 
required  to  grant  a  "  Certificate  of  Registry"  in  the  statutory  form, 
which  embraces  the  particulars  entered  in  the  register,  along  with 
the  name  of  the  master  of  the  ship  {q). 

§  1114.  On  the  death  or  bankruptcy  of  a  registered  owner  the 
person  or  persons  coming  in  his  place  may  be  registered,  on  produc- 
ing evidence  of  their  right  in  terms  of  the  act  (r) ;  and  there  is  a 
similar  power  as  to  shares  transmitted  by  marriage  (»). 

§  1115.  Registration  of  an  appropriate  instrument  in  the  form 
prescribed  by  the  Merchant  Shipping  Act  is  also  essential  to  the 
completion  of  the  real  right  of  a  purchaser  (<),  or  mortgagee  (w),  in 
any  ship  or  share  of  a  ship ;  and  the  rights  of  competing  mort- 
gagees are  determined  by  priority  of  registration,  not  by  priority  in 
date  of  their  respective  instruments  (x).  These  rules,  however,  do 
not  affect  the  personal  right  which  a  party,  holding  an  obligation 
to  transfer  an  interest  in  a  ship  or  share,  has  to  sue  the  registered 
owner  to  execute  the  writings  necessary  for  having  the  right  made 
real  by  registration  (y). 

There  are  also  provisions  for  recording  the  conveyance,  trans- 


(o)  17  and  18  Vict.,  c.  104  (Merchant  Shipping  Act),  i  68.  {p)  Same  act, 

I  42.  {q)  Same  act,'  §  44.  (r)  Same  act,  U  58,  59,  60. 

(«)  lb.  (0  Same  act,  {  56,  et  seq. — ^Under  the  corresponding  rules  of  a  pre- 

vious statute  (8  and  9  Vict.,  c.  89,  {  84)  it  was  held,  that  where  a  coasting  vessel  under 
fifteen  tons  burden  had  been  registered,  the  owner  might  transfer  the  right  without  a 
written  instrument,  and  without  an  entry  in  the  register,  because  the  vessel  was  not  one 
of  those  requiring  to  be  registered  by  the  act  8  and  9  Vict.,  c.  88,  Jg  18,  14 ;  Benyon  v, 
Cresswell,  1848,  12  Ad.  and  £11.  N.  8.,  899.  (u)  Same  act,  i  66,  et  aeq, 

(x)  Same  act,  {  69.  (y)  See  Boyd's  Ex.  v,  Martin's  Ex.,  1847,  9  D.,  1234. 

This  decision  was  pronounced  in  regard  to  the  corresponding  provisions  of  the  act  8  and 
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mission,  and  extinction  of  mortgages  (z).  The  certificate  of  regis- 
try does  not,  by  statute,  contain  any  evidence  of  them. 

§  1116.  It  is  also  enacted  that,  if  any  change  takes  place  in  the 
registered  ownership  of  a  vessel,  a  memorandum  of  the  change 
shall  be  indorsed  on  the  certificate  of  registry.  If  the  change 
takes  place  when  the  ship  is  at  her  port  of  registry,  the  memo- 
randum is  indorsed  by  the  registrar  there ;  and  if  it  occurs  when 
the  ship  is  absent  from  her  port  of  registry,  the  indorsation  is  made 
by  the  registrar  of  that  port  on  the  first  return  of  the  ship ;  or,  if 
she  previously  arrives  at  any  other  port  where  there  is  a  British 
registrar,  such  registrar  on  being  advised  by  the  registrar  of  the 
port  of  registry  of  the  change  having  taken  place,  is  required  to 
indorse  a  like  memorandum  thereof  on  the  certificate  of  regis- 
try (a). 

Whenever  the  master  of  a  ship  is  changed,  a  memorandum  of 
the  change  must  be  indorsed  on  the  certificate  of  registry.  If  it  is 
made  in  consequence  of  the  sentence  of  a  Naval  Court,  the  indorsa- 
tion must  be  made  and  subscribed  by  the  presiding  ofiicer  of  such 
court ;  and  if  it  takes  place  from  any  other  cause,  the  indorsation 
must  be  made  and  subscribed  by  the  registrar,  or  (if  there  is  no  re- 
gistrar) by  the  British  consular  officer  of  the  place  where  the  change 
is  made.  The  officers  of  customs  at  any  port  may  refuse  to  admit 
any  person  to  act  as  master,  unless  his  name  is  indorsed  on  the  cer- 
tificate as  the  last  appointed  master  (b). 

§  1117.  It  is  enacted  that  every  register  and  every  certificate 
of  registry  of  any  British  ship,  purporting  to  be  signed  by  the  regis- 
trar or  other  proper  officer,  shall  be  received  in  evidence  as  prima 
fade  proof  of  all  the  matters  contained  or  recited  in  such  register, 
when  the  register  is  produced,  and  of  all  the  matters  contained  in 
or  indorsed  on  such  certificate  of  registry,  and  purporting  to  be 
authenticated  by  the  signature  of  a  registrar,  when  such  certificate 
is  produced  (c).  There  is  a  similar  provision  as  to  certified  copies 
of  the  register. 

§  1118.  As  already  seen,  every  person  registered  as  owner  is 
vested  with  the  absolute  right  to  dispose  of  the  shares  standing  in 
his  name  (d).  It  follows  that  the  shares  thus  appearing  to  be  the 
property  of  any  registered  owner  form  on  his  bankruptcy  part  of 
the  estate  to  which  his  creditors  have  right.    Accordingly,  in  a  case 

4  Win.  IV.  c.  66,  \  81.  (a)  17  and  18  Vict.,  c.  104,  \\  68,  78,  et  seq. 

a  Same  act,  {  45.  (6)  Same  act,  {  46.  (e)  Same  act,  {  107. 


(d)  Same  act,  }  48. 
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arisiiig  on  the  corresponding  provisions  of  a  previous  statute  (e), 
(which  were  not  so  clear  as  to  the  right  of  the  registered  owner), 
where  the  vessels  belonging  to  a  shipping  company,  instead  of  being 
registered  in  the  company's  name,  were  entered  in  the  names  of  the 
partners,  as  owners  respectively  of  certain  shares ;  and  where,  on 
the  bankruptcy  of  one  of  the  partners,  the  trustee  on  his  estate 
claimed  the  shares  standing  in  his  name,  and  the  other  partners 
maintained  that  they  were  to  be  regarded  as  company  property  un- 
der the  deed  of  copartnery,  which  provided  that,  notwithstanding 
the  registrations,  each  of  the  partners  should  be  held  as  equally  in- 
terested in  each  and  all  of  the  vessels,  the  Court  sustained  the  claim 
of  the  trustee  (/).  In  another  case,  arising  on  the  same  statute, 
where  shares  registered  in  the  name  of  one  partner  of  a  company 
were  averred  to  be  company  property  by  the  trustee  on  the  seques- 
trated estate  of  another  partner,  the  Court  held  it  incompetent  to 
prove  prout  dejure  that  they  were  company  property ;  and  accord- 
ingly, they  disregarded  a  proof  which  had  been  allowed  before 
answer  in  the  inferior  court,  and  which  seems  to  have  supported 
the  trustee's  allegation  (g).  This  decision,  however,  did  not  touch 
the  question  whether  the  latent  right  of  the  company  (which  was 
of  the  nature  of  a  trust)  could  be  proved  by  the  writ  or  oath  of  the 
partner  registered  as  owner.  The  Merchant  Shipping  Act  of  1854 
seems  to  save  all  such  questions,  both  under  the  clause  which  pro- 
vides that  the  register  and  certificate  of  registry  shall  be  received 
merely  as  prima  facie  proof  of  the  matters  which  they  contain  (A), 
and  under  the  proviso  that  the  rule  which  entitles  no  more  than 
thirty-two  individuals  to  be  registered  as  owners  at  one  time,  "shall 
not  aflfect  the  beneficial  title  of  any  number  of  persons  or  of  any 
company  represented  by  or  claiming  under  or  through  any  regis- 
tered owner  or  joint  owner "  (J).  Accordingly,  it  is  thought  that 
any  latent  right  of  the  nature  referred  to  may  be  proved  by  writ  or 
oath  of  the  registered  owner,  if  it  resolves  into  an  averment  of  trust 
in  him  (k).  If,  however,  it  involves  fraud  or  collusion,  it  seems  to' 
be  provable  prout  dejure  {I)?    It  is  also  thought  that  such  evidence 

(e)  8  and  4  Will.  IV,  c.  66,  J  32.  (/)  M'Arthur  v,  M'Brair  and  Johnston's 

Tr.,  1844,  6  D.,  1174.  (g)  Ord  v.  Barton,  1846,  8  D.,  1011.     From  the  way  in 

which  this  case  arose  the  whole  question  as  to  the  right  to  the  shares  was  not  before  the 
Court.     See  also,  in  support  of  the  text,  Yallop,  1808,  16  Vesey,  60. 

(h)  17  and  18  Vict.,  c.  104,  §  107.  (i)  Same  act,  §  87. 

(k)  See  tupra^  g  674,  et  seq,  (/)  See  supra,  ^  678,  ft  seq.    Would  parole  be 

admitted  to  prove  that  the  registered  owner  was  a  fictitious  party,  and  that  the  real 
owners  were  aliens,  and  therefore  not  entitled  to  hold  shares  ?    In  Scott  v.  Miller,  1828. 


2  A  certificate  of  registry  was  held  such  prima  fade  evidence  of  the  title  of  the  holders 
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is  admissible  to  prove  that  the  name  of  a  party  appearing  as  owner 
has  been  entered  in  the  register  without  his  authority  (m),  or  with*- 
out  the  authority  of  another  person,  who  is  the  true  owner  (n). 

§  1119.  Registration  is  indispensable  to  the  active  title  of 
owner ;  the  Court  not  recognising  as  owners  those  who  have  failed 
to  comply  with  the  statutory  requirements  (o).  But  action  by  un- 
registered owners  to»recover  from  their  agent  sums  received  by  him 
is  competent,  because  an  agent  may  not  challenge  his  principal's 
title  (^). 

§  1120.  Registration  is  not  essential  to  the  passive  title  of  own- 
ership; an  unregistered  owner  being  liable  for  sums  expended  upon 
the  ship  on  his  order,  or  that  of  any  one  having  his  authority  (g). 

§  1121.  There  was  considerable  difference  of  opinion  as  to  the 
extent  to  which  registration  under  the  former  acts  created  liability 
for  repairs  or  furnishings  to  the  ship.  In  one  case  in  this  country 
where  a  person,  registered  as  owner,  contended  that  he  had  only  a 
right  in  security,  he  was  held  liable  for  fumishipgs  ordered  in  Lon- 
don by  the  master,  who  he  alleged  was  the  true  owner ;  and  it  was 
laid  down  as  fixed  law,  that  a  registered  owner  is  liable  for  such 
debts  (r).  More  recently,  where  Cockburn's  Trustees,  of  whom  his 
son  Isaac  was  one,  were  registered  owners  of  certain  ships ;  and 
where  Isaac  and  another  son  acquired  right  to  the  ships  under  an 

7  S.,  56 ;  6  Mur.,  286 ;  11  S.,  21,  S.  C,  pftrole  of  such  an  averment  was  admitted.  This 
case,  however,  arose  under  an  act  which  did  not  make  the  entry  in  the  register  prima 
facie  proof  of  ownership.  (m)  Under  the  former  registry  acts,  the  entry  in  the 

register  was  not  prima  facie  proof  of  ownership,  when  the  authority  was  disputed ;  see 
Fraser  v.  Hopkins,  1809,  2  Taunt.,  6— Smith  v.  Fuge,  1818,  8  Camp.,  466— Reusse  v. 
MeyeiB,  1818,  ib.,  476— Tinkler  v.  Walpole,  1811,  14  East.,  226— Tead  v,  Martin,  1814, 
4  Camp.,  90.  (n)  It  wiU  be  a  difficult  question  how  far  such  proof  can  affect 

third  parties.  (o)  See  this  illustrated  in  regard  to  the  former  registration  acts 

in  Walker  -v.  Pollock,  1825,  8  S.,  625— Tod,  &c.  t;.  Boag,  &c.,  1825;  8  S.,  622— See  also 
per  dtriam  in  Scott  v.  Miller,  eupra,  (p)  So  held  under  the  former  registry  acts 

in  Lumsdcn  v.  AUen,  1828,  2  S.,  585— Dixon  v.  Hamond,  1819,  2  Barn,  and  Aid.,  810. 
See  also  Walker  v.  Pollock,  supra,  (q)  So  held  under  the  former  registry  acts  in 

Peaise  o.  Turner,  1829,  7  S.,  412— Ritchie  v.  Lang,  1829,  ib.— Inglis  v.  Lane,  1888, 
12  S.,  67.  (r)  Leslie  v.  Curtis,  1886,  14  S.,  994. 


that  they  obtained  unconditional  recal  of  arrestments  used  by  creditors  of  the  former 
owners,  though  it  was  pleaded  by  the  arresters  that  the  transference  was  fraudulent  and 
collusive;  Duffus  and  Lawson  v.  Mackay,  1857, 19  D.,  480;  and  in  Schultze  v.  Robinson 
and  Niven,  1861,  24  D.,  120,  an  unregistered  bill  of  sale,  executed  in  Prussia,  was  held 
to  transfer  the  property  in  a  vessel,  to  the  effect  of  defeating  arrestments  used  by  credi- 
tors of  the  former  owner.  But  see  Bell  v,  Gow,  1862,  1  Macph.,  188,  where  an  arrest- 
ment was  held  effectual, — although  at  the  time  the  ship  stood  registered  in  name  of 
the  debtor's  infant  son,  and  not  of  the  debtor  himself, — the  transfer  in  favour  of  the  son 
having  been  subsequently  reduced. 
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arrangemeut  with  the  trustees,  but  without  beiug  registered ;  ou 
these  brothers  becoming  bankrupt  and  the  ships  being  sold  under 
venditions  in  the  names  of  the  trustees,  action  was  sustained 
against  the  trustees  for  furnishings  which  had  been  made  on  Isaac's 
order  before  the  sale  («).  This  case  was  decided  on  the  grounds 
that  there  was  no  proof  of  the  trustees  having  ceased  to  be  benefi- 
cially interested  in  the  ships,  and  that,  as  the  orders  had  been 
given  by  one  who  was  likely  to  have  acted  for  the  trustees,  the 
furnishings  must  be  held  to  have  been  made  on  the  credit  of  the 
trustees  and  not  of  that  person  individually.  The  general  question, 
therefore,  was  not  decided ;  and  Lord  Moncreiff  observed  that  the 
decisions,  both  in  this  country  and  in  England,  at  one  tune  gave 
more  force  to  the  registry  than  the  Courts  had  recently  approved  of. 
§  1122.  In  England  it  was  at  one  time  held  that  registered 
ownership  created  liability  for  repairs  or  furnishings  (t).  But  the 
later  decisions  (none  of  which  have  been  pronounced  in  regard  to 
tlie  act  of  1854)  settled  that  the  question  in  each  case  was,  On 
whose  credit  were  the  repairs  or  furnishings  made  ?  and  that  this 
the  jury  had  to  determine  on  the  evidence  before  them,  without 
being  obliged  to  give  effect  to  the  registration,  unless  they  believed 
that  the  furnishings  were  made  on  the  credit  and  actual  or  implied 
authority  of  the  person  registered  as  owner  (u).  These  decisions 
proceed  on  the  fair  principle  that  a  person  contracting  on  the  credit 
of  certain  parties  should  not  have  action  against  others  on  whose 
credit  he  did  not  reckon,  and  who  did  not  derive  profit  from  the 
contract.  The  same  principle  seems  to  apply  under  the  existing 
statute,  with  this  difl*erence,  that  as  the  register  is  now  prima  facie 
proof  of  ownership,  the  registered  owner  might  have  to  bear  the 
burden  of  proving  that  the  furnishings  were  not  made  on  his  autho- 
rity or  credit.' 

§  1123.  When  any  registered  ship  is  so  altered  as  not  to  corre- 
ct) Hay  V.  Cdckburn's  Tr.,  1860,  12  D.,  1298.  {t)  WesterdeU  o.  Dale,  1797, 
7  Durf.  and  East,  300— Rich  v.  Coe,  1777,  2  Cowp.,  686— Abbot  on  Shipping  (9th  ed.), 
25.  (m)  Young  v.  Braiider,  1806,  8  East,  10-M'Iver  v.  Humble,  1812,  16  ib., 
109— Baker  v.  Buckle,  1822,  7  Mooro,  849— Jennings  v.  Griffiths,  1822, 1  Ry.  and  Moo., 
42— Curling  v,  Robertson,  1844,  8  Scott's  New  Ca.,  12— Abbot  on  Shipping  (9th  ed.), 
20,  20. 


3  It  has  been  held  in  England  that  the  register  of  a  ship  is  not  conclusive  evidence 
of  tlic  liability  of  tlie  j^erson  apjKiaring  thereon  as  owner  for  the  acts  of  the  master  done 
>vithin  the  8coi>e  of  his  general  authority.  The  owner  of  a  ship,  then  at  sea,  transferred 
)t  to  the  defendant  by  absolute  bill  of  sale  (the  bill  of  sale  being,  however,  intended 
only  as  a  collateral  security  for  a  loan),  which  was  duly  registered.    The  defendant  was 
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spond  with  her  description  entered  in  the  register,  a  corresponding 
alteration  must  be  made  on  the  entry  in  the  register  book,  and 
either  a  new  certificate  of  registry  must  be  granted,  or  a  memoran- 
dum of  the  alteration  must  be  indorsed  and  subscribed  on  the  old 
certificate.  The  alteration  on  the  certificate  is  made  by  the  registrar 
of  the  port  where  the  ship  is  at  the  time  of  alteration,  if  there  is 
such  an  officer  there,  and,  if  not,  by  the  registrar  of  the  first  port 
having  a  registrar  at  which  the  ship  arrives  after  the  alteration. 
If  the  registrar  who  makes  the  alteration  is  not  the  registrar  of  the 
port  of  registry,  he  must  report  it  to  the  latter  officer,  in  order 
that  a  corresponding  alteration  may  be  made  on  the  register 
book  (x). 

§  1124.  The  registry  of  a  ship  may  be  transferred  from  one 
port  to  another  on  an  application  made  in  writing  and  subscribed 
by  all  the  parties  appearing  on  the  register  to  be  interested  in  her, 
whether  as  owners  or  mortgagees  (y).  In  such  cases  the  registrar 
of  the  new  register  enters  the  ship  in  his  books,  and  grants  a  fresh 
certificate  of  registry  («). 

§  1125.  If  the  certificate  of  registry  of  a  ship  has  been  mislaid, 
lost,  or  destroyed,  a  new  certificate  may  be  granted  by  the  registrar 
of  the  port  of  registry.  A  provisional  certificate  may  be  granted  by 
the  registrar  of  another  port  at  which  the  vessel  is  at  the  time,  or 
which  she  first  reaches  thereafter,  in  those  cases  specified  by  the 
act  where  access  cannot  readily  be  had  to  the  registrar  of  the  i)ort 
of  registry  (a).* 

(x)  17  and  18  Vict.,  c.  104,  {  84.  (y)  Same  act,  i  89. 

(2)  Same  act,  {  90.  (a)  Same  act,  |  48. 

held  not  to  have  incurred  liability  for  contracts  entered  into  by  the  master  while 
abroad,  and  before  the  return  of  the  vessel.  "  It  has  been  admitted  that,  in  the  case  of 
a  mortgagee  of  a  vessel  who  takes  merely  the  security  of  the  ship,  not  intending  to  incur 
liability  as  owner,  a  mere  entry  by  him  into  possession  does  not  render  him  liable  for 
the  contracts  of  the  master,  made  after  the  execution  of  the  mortgage  and  before  entry ; 
because  that  alone  does  not  prove  an  intention  on  the  part  of  the  mortgagee  to  adopt 
the  master  as  bis  agent  *';  per  Jervis  C.-J.^Meyers  v.  Willis,  1856,  25  L.  J.  G.  P.,  48  ; 
aflftrmed,  1856,  2  Jur.  N.  S.,  788.  Each  case  must,  therefore,  depend  on  the  particular 
circumstances  which  determine  whether  the  relation  of  principal  and  agent  existed  be- 
tween the  master  and  the  person  sought  to  be  made  liable. 

«  By  the  56th  section  of  the  25  and  26  Vict.,  c.  68,  it  is  provided,  that,  in  any  pro- 
ceeding against  a  ship-owner  in  respect  of  loss  of  life,  the  master's  list  or  the  duplicate 
list  of  passengers  shall,  in  the  absence  of  proof  to  the  contrary,  be  sufficient  proof  that 
the  persons,  in  respect  of  whose  death  such  proceeding  is  instituted,  were  passengers 
on  board  such  ship  at  the  time  of  their  deaths.  The  54th  section  limits  the  liability 
of  ship-owners  in  the  cases  specified  in  the  section. 
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CHAPTER  VIII. — REGISTERS  OF  BIRTHS,  DEATHS  AND  MARRIAGES. 

L  Before  the  Registration  Act  o/'1854. 

§  1126.  For  a  long  period  there  have  been  in  most  of  the 
parishes  throughout  Scotland,  registers  intended  for  recording  the 
births,  deaths  and  marriages,  in  their  respective  localities.  These 
Parish  Registers  were  introduced  in  the  year  1551  by  a  provincial 
council  of  the  clergy  held  in  Edinburgh.  They  were  originally 
confined  to  births  and  marriages,  or  rather  to  baptisms  and  procla- 
mations of  marriage ;  but  in  the  year  1574  an  act  of  the  General 
Assembly  enjoined  the  readers  at  every  kirk  to  preserve  a  catalogue 
of  the  names  of  the  persons  deceased  within  their  parishes.  The 
keeping  of  a  register  of  "  baptisms,  marriages,  and  defuncts,"  was 
again  enjoined  in  1616  in  the  instructions  which  the  Lord  Commis- 
sioner produced  to  the  Assembly  of  that  year;  whereupon  the 
reverend  court  passed  an  act  ordaining  inter  alia,  "  that  every  min- 
ister have  a  perfyte  and  formall  register,  quherin  he  sail  have  regis- 
trat  the  particular  of  the  baptisme  of  every  infant  within  his  paroch, 
and  quho  wer  witnesses  thereto ;  the  tyme  of  the  mariages  of  all 
persons  within  the  same,  and  the  special  tyme  of  the  buriall  of 
every  ane  deceisand  within  thair  parochin,"  to  be  presented  at  their 
next  synod  assembly,  under  pain  of  suspension.  In  the  same  year, 
(on  10th  December  1616),  the  Scottish  Privy  Council  passed  an 
enactment  in  similar  terms,  and  further  requiring  the  entries  in  the 
register  to  be  authenticated  by  the  subscription  of  the  minister  or 
reader  and  two  of  the  kirk-session,  in  the  case  of  marriages  and 
births ;  and  two  persons  present  at  the  burial,  in  the  case  of  deaths. 
This  act  also  ordained  that  the  register  should  be  "  repute  and  hal- 
din  as  famous  and  authentic,"  and  that  the  extracts  thereof,  sub- 
scribed by  the  minister  or  reader,  as  well  as  the  original  record, 
should  "  mak  faith  in  all  and  qtsomeuer  judgmentis  within  this 
kingdome."  The  "  Directory  for  Public  Worship,"  which  was  ap- 
proved of  by  act  of  Assembly  and  act  of  Parliament  in  1645,  re- 
quired a  register  to  be  kept  of  both  the  proclamation  and  celebra- 
tion of  marriages  ;  and  about  this  time  it  appears  that  a  register  of 
bajjtisms  also  was  kept  in  most  parishes.  An  act  of  Assembly, 
passed  in  1746,  recommended  and  appointed  kirk-sessions  to  have 
a  register,  in  which  they  should  record  the  names  of  all  pei-sous 
dying  and  interred  within  their  bounds,  and  the  times  of  their 


Digitized  by 


Google 


§  1128.  TABISH  REGISTERS.  673 

deaths.  The  subject  was  again  brought  under  the  notice  of  the 
Gteneral  Assembly  in  1810 ;  and  in  1816  that  reverend  body  recom- 
mended **  that  the  several  presbyteries  should  take  the  steps  neces- 
sary to  secure  the  keeping  of  three  separate  registers  in  every 
parish ;  in  one  of  which  the  names  of  all  children  and  of  their  pa- 
rents should  be  recorded,  with  the  dates  of  their  births,  whether 
their  parents  belong  to  the  Church  or  are  Dissenters ;  in  another, 
the  names  of  all  persons  married,  with  the  dat^s  of  their  marriages, 
whether  legally  solemnized  or  not,  with  the  specialties  of  any  i)ar- 
ticular  cases  that  may  occur ;  and  in  the  third,  the  names  of  all 
persons  who  have  died,  with  the  particular  dates  of  their  deaths, 
whether  they  have  been  buried  in  the  parish  burying  ground  or 
elsewhere."  This  recommendation,  however,  seems  not  to  have 
been  followed  by  a  uniform  improvement  in  the  system  of  registra- 
tion throughout  the  country,  although  it  produced  reform  in  several 
instances. 

§  1127.  These  repeated  regulations  (none  of  which,  it  will  be 
observed,  flowed  directly  from  the  Legislature)  did  not  secure  any- 
thing like  a  complete  system  of  registration.  The  imperfection 
arose  from  a  complication  of  causes. 

In  the  case  of  births,  the  registers,  except  in  a  very  few  parishes, 
contain  entries  only  of  baptisms.  No  record  therefore  appears  of 
the  birth  of  infants  who  died  before  being  baptised,  or  of  adult  per- 
sons to  whom  that  ordinance  has  not  been  administered ;  while 
most  registers  are  also  entirely  blank  as  to  children  bajitised  by  the 
dissenting  clergy.  In  many  cases,  where  baptisms  are  entered,  the 
name  of  one  or  other  of  the  parents  is  omitted ;  and  this  is  still 
more  frequently  the  case  as  to  the  important  item  of  the  mother's 
maiden  name.  In  general,  the  sex  of  the  child  is  indicated  by  the 
name  under  which  it  was  baptised ;  but  this  test  does  not  appear 
either  in  regard  to  names  which  are  enjoyed  by  both  sexes,  or 
where  the  first  name  of  the  child  is  properly  a  surname.  Sometimes, 
also,  a  christian  name,  usually  enjoyed  by  one  sex,  is  conferred  on 
a  child  of  the  other,  especially  in  cases  of  posthumous  birth. 
Equally  deficient  are  the  parish  registers  in  regard  to  the  ages  of 
the  children ;  and  on  this  head  they  can  only  be  regarded  as  show- 
ing birth  at  a  date,  which  was  probably  not  less  than  a  fortnight, 
or  more  than  a  year,  before  baptism. 

§  1128.  In  like  manner,  the  registers  of  marriages  are  blank 
in  regard  to  sueli  as  were  not  celebrated  in  facie  ecclesiae  after 
regular  proclamation  of  banns.  In  most  instances  they  do  not  re- 
cord the  fact  that  the  marriage  took  place,  but  only  that  intention 
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to  marry  was  proclaimed.  Consequently,  where  the  marriage  was 
not  completed  in  consequence  of  death,  change  of  purpose,  or  for- 
bidding of  the  banns,  the  register  in  most  instances  contains  the 
same  entry  as  if  the  marriage  had  been  celebrated. 

§  1129.  Not  more  complete  are  the  registers  of  deaths.  They 
only  record  the  decease  of  persons  who  were  interred  in  the  parish 
burying  ground ;  and  not  even  of  all  these,  for  in  general  no  entry 
appears  unless  the  parish  "  mortcloths "  was  used,  and  it  became 
the  custom  in  many  places  to  use  private  mortcloths.  In  some  in- 
stances, also,  landed  proprietors  and  their  families  were  interred  in 
mausoleums  on  their  estates ;  while  many  dissenting  bodies  have 
burial  grounds  attached  to  their  places  of  worship.  The  greatly 
increased  use  of  cemeteries  belonging  to  joint-stock  companies,  has 
still  more  extensively  impaired  the  value  of  the  registers  of  deaths. 
The  effect  of  these  causes  has  been,  that  in  very  many  instances 
the  parish  registers  contain  entries  of  only  a  fractional  part  of  the 
deaths  in  the  district.  Some  parishes,  including  the  extensive  city 
parish  of  Edinburgh,  have  no  register  either  of  deaths  or  of  burials. 

Where  entries  of  burials  occur,  they  do  not  in  general  afford 
better  evidence  of  the  sex  of  the  deceased  than  do  the  registers  of 
baptisms ;  while  they  are  lamentably  deficient  as  to  the  age  of  the 
individual,  and  as  to  the  date  and  cause  of  death. 

§  1130.  To  these  causes  of  the  incompleteness  of  the  parish  re- 
gisters must  be  added  the  apathy  of  the  people ;  who,  especially 
among  the  poorer  classes,  were  often  deterred  by  having  to  pay  a 
fee  for  an  entry,  although  it  might,  in  many  cases,  have  proved 
their  propinquity  to  wealthy  relations.  This  apathy  was  increased 
by  the  unwise  provisions  of  the  act  23  Geo.  Ill,  c.  67,  which  im- 
posed a  duty  on  all  entries  made  in  the  registers.  That  statute  was 
repealed  eleven  years  after  its  enactment ;  but  its  bad  effects  re- 
mained for  a  much  longer  period. 

The  want  of  a  proper  system  for  securing  accuracy  in  the  en- 
tries, combined  with  the  frequent  carelessness  and  incompetency  of 
the  session-clerks,  has  still  farther  impaired  the  value  of  the  regis- 
ters. The  entries  in  them  were  sometimes  made  from  memory  or 
loose  jottings,  at  considerable  intervals  after  the  proper  dates ;  and 
there  are  examples  of  entries  interpolated  at  the  distance  even  of 
years.  The  custom  of  the  keepers  of  many  records,  to  allow  unre- 
stricted access  to  them  without  check  or  supervision,  afforded  op- 
portunities for  fabricating  and  obliterating  or  altering  entries  (a). 

(a)  In  a  recent  succesaion  case,  where  the  stake  was  about  £100,000,  one  of  the 
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while  the  want  of  proper  arrangements  for  preserving  the  different 
books  has  caused  the  loss  of  many  volumes,  and  the  obliteration  of 
many  entries  in  those  which  are  in  existence. 

§  1131.  The  foregoing  sketch,  which  is  abridged  from  a  useful 
and  interesting  little  work  by  Mr  Greorge  Seton,  Advocate  (ft),  will 
have  shewn  that  the  parochial  registers  throughout  Scotland  are 
(with  a  few  honourable  exceptions)  very  far  from  being  complete 
or  accurate.  The  circumstance  that  a  certain  birth,  death,  or  mar- 
riage, is  not  entered  in  the  proper  record  raises  no  presumption 
against  its  existence ;  while  the  trustworthiness  of  every  entry  de- 
pends on  the  regularity  with  which  the  particular  register  has  been 
kept ;  which  ought  therefore  to  be  investigated  in  each  case,  both 
by  scrutinising  the  register  books  and  by  examining  the  keeper  of 
them. 

§  1132.  The  recent  Eegistration  Act  provides  that  the  system 
of  parish  registers  which  has  thus  been  described  shall  cease  and 
determine  from  and  after  31st  December  1854,  in  so  far  as  regards 
births,  deaths,  and  marriages  taking  place  after  that  day ;  but  that 
it  shall  be  competent  for  any  person,  on  or  before  3l6t  December 
1865,  to  record  in  these  registers  any  birth,  death,  or  marriage 
which  shall  have  taken  place  on  or  before  31st  December  1854  (c). 
The  existing  parochial  registers,  minutes,  and  relative  documents, 

claimants  founded  on  a  parish  register  containing  an  entry  of  a  baptism  as  in  1786.  But 
this  was  evidently  an  interpolation,  as  it  did  not  occur  at  its  proper  date,  and  was  writ- 
ten in  ink  of  a  different  colour,  and  with  letters  of  a  different  form  from  the  other  en- 
tries about  the  same  time ;  while  the  marginal  summation  of  entries  had  been  altered, 
although  not  so  as  to  suit  the  page  in  its  altered  state.  The  keeper  of  this  register  de- 
poned that  he  had  not  kept  it  locked  up,  that  he  had  been  in  the  practice  of  allowing  it 
to  be  inspected  by  any  person  of  apparent  respectability  without  himself  being  present, 
and  that  he  had  also  been  accustomed  to  enter  births,  deaths,  and  marriages  out  of  their 
proper  order,  and  at  considerable  intervals  from  the  dates  of  the  events ;  Morgan  v. 
Morrisp,  1863,  16  D.,  82,  noted  in  Soton  on  Scottish  Parish  Records,  p.  62.  In  another 
succession  case,  which  was  very  anxiously  litigated,  the  session-clerk  of  Dunnottar  de- 
poned, as  to  a  certain  volume,  that  he  was  not  aware  of  its  containing  any  authentica- 
tion by  the  keeper,  and  that  there  was  not  in  any  part  of  it  a  title  stating  what  it  really 
was.  The  session-clerk  of  Kintoro  deponed  that  the  register  of  that  parish,  about  the 
year  1720  (the  period  in  question),  was  almost  illegible,  and  that  in  one  of  the  entries 
material  to  the  case  several  words  appeared  to  have  been  retraced ;  WiUox  ».  Farrell, 
1846,  noted  in  Seton,  ib.,  68,  and  reported  on  other  points  in  8  D.,  1226 ;  9  D.,  766. 

(6)  **  Sketch  of  the  History  and  Imperfect  Condition  of  the  Parochial  Records  of 
Births,  Deaths,  and  Mafriagcs,  in  Scotland."  Edinburgh:  Constable  &  Co.,  1864.  This 
work  has  been  carefully  compiled  from  Parliamentary  RoturnB,  the  Statistical  Account 
(»f  Scotland,  and  other  trustworthy  sources  of  information.  Shortly  after  its  publication, 
Mr  Seton  was  appointed  Secretary  to  the  Registrar-General  under  the  Registration  Act 
of  1854.  (c)  17  and  18  Vict.,  c.  80,  ?  1. 
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iii  SO  far  as  regards  sucli  of  tbem  as  have  been  made  aiid  entered 
prior  to  1st  January  1820,  are  to  be  transmitted  to  the  Registrar- 
General  for  preservation  in  the  General  Registry  OflBce  in  Edin- 
burgh ;  and  in  so  far  as  regards  those  from  the  year  1820  inclusive 
to  January  1855,  they  are  to  be  delivered  over  to  the  person  to  be 
appointed  registrar  in  each  parish  under  the  new  statute  (d).  The 
oflRcer  last  mentioned  shall,  if  required  by  the  Registrar-General, 
make,  or  cause  to  be  made,  inventories  and  indexes  of  these  papers, 
mentioning  any  blanks  or  deficiencies  which  may  occur  in  them. 
The  registers  and  relative  documents  and  indexes  from  the  year 
1820  to  the  1st  January  1855  are,  at  the  end  of  thirty  years  from 
the  date  last  mentioned,  to  be  transmitted  to  the  Registrar-General 
for  preservation  as  aforesaid  (e). 

Where  a  parish  register  contains  entries  of  births,  deaths,  and 
marriages  mixed  up  with  sessional  or  other  matters,  the  SheriflF  may 
direct  either  that  copies  of  the  former  shall  be  made  and  delivered 
to  the  registrar,  the  existing  register  remaining  in  the  custody  in 
which  it  formerly  was,  or  that  copies  of  the  entries  relating  to  the 
sessional  or  other  matters  shall  be  made  and  delivered  to  the  per- 
sons interested  therein,  the  record  itself  being  delivered  to  the  re- 
gistrar of  the  parish  (/). 

§  1133.  Parish  registers  are  competent,  and,  if  regularly  kept, 
are  good  evidence  of  the  facts  of  birth,  death,  and  marriage  set 
forth  in  them  (g).  They  may  also  be  received  in  questions  as  to 
the  age  of  the  persons  to  whom  the  entries  refer,  when  that  is  set 
forth  (A).  But  on  such  matters  they  are  seldom  of  much  value. 
The  entry  of  a  baptism  is  an  adminicle  of  evidence  in  a  question 
whether  the  individual  was  minor  at  some  interval  less  than 
twenty-one  years  after  its  date  ;  but  it  is  far  from  being  sufficient 
proof  of  that  fact,  as  the  person  may  have  been  baptised  when  one 
or  more  years  of  age  (i), 

§  1134.  It  is  competent  to  prove  that  a  register  has  been  kept 
irregularly  (k)  ;  and  the  Court  will  probably  direct  the  jury  to  pay 
little  regard  to  registers  in  which  irregularities  are  considerable. 
Inquiries  may  also  be  made  as  to  the  authority  or  information  on 
which  the  session-clerk  or  his  predecessors  used  to  make  the  en- 


(rf)  17  and  18  Vict.,  c.  80,  §  18.  («)  lb.  (/)  lb.,  §  19. 

(ff)  BeU'B  Pr.,  2212— Tait  Ev.,  61.  (A)  Cuming  v,  Cuming,  1628,  M., 

12,630— Wataon  v.  Glass,  1837.  15  S..  763.  (i)  Wilson  v.  Aitken,  1626,  M., 

12,700— Thomson  r.  Stevenson,  1667,  M.,  12,701.  (*)  Watson  v.  Glass,  tupra— 

Miller  v.  Frascr,  1826,  4  Mur.,  122— Willox  v.  Farrell,  supra,  f  1180,  note— Morgan  r. 
Morris,  ib.— Tait,  52. 


Digitized  by 


Google 


§  1136.  PARISH  RKGISTERS.  677 

tries  (0  ;  whether  they  correspond  with  those  in  a  duplicate 
copy  (m)  ;  and  on  any  other  matters  pertinent  to  the  credibility  of 
the  register.  Entries  which  have  been  made  a  considerable  time 
after  their  proper  dates  ought  to  be  received  with  great  caution ; 
and  if  they  were  interpolated  after  the  cause  of  action  arose,  they 
ought  to  receive  little  or  no  credit.  In  one  case,  in  1854,  between 
two  parishes  as  to  the  birth  settlement  of  a  pauper,  the  register  of 
one  of  the  parishes  contained  an  entry  of  his  birth  as  in  the  year 
1778  ;  but  it  had  been  made  in  the  handwriting  of  a  session-clerk 
who  had  not  been  appointed  till  twenty-one  years  afterwards,  and 
the  pauper  stated  that  his  birth  had  been  recorded  about  the  year 
1811.  The  Court  held  that  the  register  was  admissible,  and  that, 
being  corroborated  by  the  belief  of  the  pauper,  it  was  suJBBcient  to 
prove  the  parish  of  his  birth.  But  their  Lordships  doubted  whether 
it  would  have  been  admissible  in  a  question  of  propinquity  (n).  It 
was  held  in  England  that  an  entry  in  the  register  book  of  the  bap- 
tism of  a  child  as  the  legitimate  son  of  a  certain  person  was  not  ad- 
missible in  a  question  as  to  the  child's  legitimacy ;  the  entry  hav- 
ing been  made  by  a  minister  who  was  not  in  the  cure,  and  had  no 
connection  with  the  parish  when  the  child  was  baptised,  but  who 
made  the  entry  at  an  interval  of  a  year  and  a  half  from  information 
received  by  him  from  the  parish  clerk  (o).  In  the  same  case  a  pri- 
vate memorandum  made  by  the  parish  clerk,  who  had  been  present 
at  the  baptism,  was  excluded. 

§  1135.  In  some  cases  the  register  has  been  prepared  from  a 
day-book  in  which  the  entries  were  made  in  draft.  When  this  is 
the  fact,  the  fair  copy  is  held  in  England  to  form  the  register  (p). 
But  any  discrepancy  between  it  and  the  original  may  be  proved  by 
exhibition  of  the  latter  (r). 

The  admissibility  of  extracts  from  these  registers  is  noticed 
afterwards. 

II.  Registers  introduced  by  the  Registration  Act  o/'1854. 
§  1136.    The  registers  of  births,  deaths,  and  marriages  through- 


(/)  Miller  r.  Fraser,  iupra,  (m)  Morris  v.  Morgan,  1858,  noted  in  Seton  on 

Parish  Registers,  62.  (n)  Hay  ».  Murdoch,  1864,  16  P.,  864.     In  cases  of  set- 

tlement, slight  evidence  suffices  to  shift  thp  harden  of  proof.  (o)  Warren  v. 

Bray,  8  Bam.  and  Cres.,  818.  (p)  May  v.  May,  1737,  2  Strange,  1073.    But 

see  Mrtthere  i-.  Lawrie,  1849,  12  D.,  488.  (r)     See  Sturrock  p.  Greig,  1849,  12 

D.,  166— Ferguson  v.  Sldrring,  1850,  12  D.,  1145;  affd.,  1  Macq.,  282— Morrif?  v.  Mor- 
gan. 1858.  notod  in  Seton  on  Par.  Reg.,  62— See  contra.  May  r.  May,  tupra. 
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out  Scotland,  have  been  put  on  a  satisfactory  footing  by  a  recent 
statute,  which  came  into  operation  from  and  after  31st  December 
1854  («).  This  statute  makes  anxious  regulations  for  securing  the 
trustworthiness  of  each  entry,  the  regular  supervision  and  examina- 
tion of  all  the  registers,  and  their  preservation  in  safe  places,  where 
access  cannot  be  obtained  to  them  for  improper  purposes.  It  also 
contains  provisions  calculated  for  making  registration  compulsory, 
and  thereby  securing  completeness  as  well  as  accuracy  in  this  class 
of  public  records. 

§  1137.  In  order  to  attain  these  purposes,  the  whole  registers 
in  the  country  are  placed  under  the  supervision  of  a  "  Eegistrar- 
General"  for  Scotland,  with  a  Secretary  and  staff  of  clerks  and 
other  assistants  {t).  The  record  in  each  parish  is  intrusted  to  an 
officer  called  the  "  Kegistrar,"  and  the  Sheriff  of  the  bounds  has 
power  to  divide  parishes,  as  well  as  to  unite  parishes  or  portions  of 
parishes  into  one  district ;  each  such  district  being  held  as  a  separ- 
ate parish  for  the  purposes  of  the  act  (u).  The  registrar  in  every 
parish  is  entitled,  with  the  approval  of  certain  persons,  to  appoint 
an  assistant  to  act  in  case  of  his  illness  or  unavoidable  absence,  or 
of  his  ceasing  to  hold  office,  and  until  the  appointment  of  another 
registrar;  and  the  entries  made  by  the  assistant,  and  the  duties 
performed  by  him,  have  the  same  force  and  effect  as  those  of  the 
registrar  (x).  The  Sheriff  of  each  county  has  the  control  and  su- 
perintendence of  the  registrars  of  the  parishes  within  his  jurisdic- 
tion ;  and  where  a  parish  is  partly  situated  in  more  counties  than 
one,  it  is  for  the  purposes  of  the  act  held  to  be  within  the  county 
where  the  parish  church  is  situated  (y). 

§  1138.  The  former  parish  registers,  or  authenticated  copies  of 
the  entries  in  them,  require  to  be  transmitted  to  the  Begistrar- 
General  or  registrar  of  each  parish,  as  already  mentioned  (z) ;  and 
authenticated  copies  of  the  registers  kept  at  private  burial  grounds 
or  cemeteries  before  31st  December  1854  are  directed  to  be  prepared 
and  delivered  to  the  registrar  of  the  parish  (a). 

§  1139.  The  act  also  provides  that  all  the  register  books  and 
relative  documents  shall  be  kept  in  locked  iron  boxes  or  fire-proof- 
places,  to  which  there  shall  be  two  keys,  and  no  more,  one  of  them 


(«)  17  and  18  Vict.,  c.  80.    A  luefiil  analysis  of  the  Registration  Act  has  been  pub- 
lished, from  the  pen  of  Mr  George  Seton,  Advocate,  Secretary  to  the  Registrar-Qeneral. 
(0  Same  act,  §}  2,  8,  4.  (u)  Same  act,  {  14.  (z)  Same  act, 

g?  10,  76.  (y)  Same  act,  i  21.  («)  Supra,  i  1182.  (a)  Same 

act.  §  20. 
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being  kept  by  the  registrar,  and  the  other  by  the  Sheriff  of  the 
bounds  (6). 

§  1140.  Uniformity  in  the  registers,  and  their  due  authentica- 
tion, is  secured  by  requiring  the  entries  to  be  made  according  to 
certain  statutory  forms — ^which  may  be  altered  by  the  Eegistrar- 
General,  with  consent  of  the  Queen  in  council  (c) — and  to  be  at- 
tested as  afterwards  mentioned;  the  Kegistrar-General  being  or- 
dained to  furnish  to  the  local  registrars  books,  certificates,  notices 
and  forms,  in  suJBBcient  numbers  (rf). 

§  1141.  To  obviate  the  evils  arising  from  loss  or  obliteration,  as 
well  as  to  afford  security  against  vitiation  of  the  local  registers,  the 
statute  requires  each  register  to  be  kept  in  duplicate,  both  dupli- 
cates being  paged  continuously  alike,  and  each  page  being  authen- 
ticated by  the  initials  of  the  Sheriff  before  the  books  are  delivered 
to  the  registrars.  The  contents  of  each  page  of  both  duplicates  are 
to  be  the  same.  A  careful  comparison  and  revisal  is  to  be  made 
annually  by  the  Sheriff;  and  a  signed  docquet  appended  to  each 
duplicate,  mentioning  the  fact  of  the  examination,  and  any  mar- 
ginal additions  or  alterations  appearing  on  either  duplicate.  One 
of  the  duplicates  is  to  be  retained  by  the  registrar,  and  the  other  to 
be  transmitted  by  the  Sheriff  to  the  Eegistrar-General  on  or  before 
Slst  August  in  each  year ;  the  Sheriff  reporting  at  the  same  time 
any  circumstance  relating  to  the  registers  to  which  he  thinks  the 
attention  of  the  Kegistrar-General  should  be  called  (e). 

§  1142.  The  Register  of  Births  contains,  in  separate  columns, 
(1)  the  number  of  the  entry  in  the  book ;  (2)  the  name  of  the  child, 
if  any  is  given ;  (3)  its  sex ;  (4)  the  year,  day  of  month,  and  hour 
of  birth ;  (5)  the  place  of  birth,  and  whether  it  happened  in  lodg- 
ings ;  (6)  the  name,  rank,  profession  or  occupation  of  the  father, 
with  his  age  and  birth-place  ;  (7)  when  and  where  he  was  married, 
and  his  issue,  living  and  deceased ;  (8)  the  mother's  name,  maiden 
name,  age,  and  birth-place,  and  how  many  children  she  has  had ; 
(9)  the  signature  of  the  father  or  mother,  or  other  informant,  with 
their  residence,  if  out  of  the  house  in  which  the  birth  occurred ; 
and  (10)  the  date  and  place  of  registration,  with  the  signature  of 
the  registrar  (/). 

§  1143.  *  In  order  to  have  these  particulars  properly  completed, 
the  statute  requires  the  parents  or  parent,  or  (in  case  of  their  death 
or  inability)  the  person  in  charge  of  the  child,  and  the  occupier  of 

(h)  17  and  18  Vict.,  c.  80,  §  22.  (c)  Samo  act,  J  74. 

(d)  Same  act,  2  23.  (e)  Same  act,  ?  68.  (/)  Same  act,  ech.  (A). 
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every  house  in  which  to  his  or  her  knowledge  any  birth  takes  place, 
and  the  nurse  present  at  the  birth,  and  in  the  case  of  an  illegiti- 
mate child  the  mother,  or  in  case  of  her  death,  illness,  or  inability, 
the  person  in  charge  of  the  child,  or  the  occupier  of  the  house,  or 
the  nurse  present  at  the  birth,  to  attend  personally  upon  the  regis- 
trar of  the  parish  or  district,  within  twenty-one  days  after  the 
birth,  and  give  information  to  the  best  of  their  knowledge  on  the 
particulars  referred  to,  and  sign  the  register  in  presence  of  the  re- 
gistrar. Any  other  person  having  knowledge  of  the  facts  may  also 
be  called  on  by  the  registrar  personally,  or  by  written  requisition, 
to  attend  and  give  information  thereupon  (g) ;  and  the  registrar 
may  require  the  ©hild  to  be  produced,  in  case  of  doubt  existing  as 
to  its  sex  or  birth  (A).  Ai^y  person  finding  a  new-bom  child  ex- 
posed, whether  it  is  alive  or  dead,  is  required  to  give  notice  to  the 
registrar,  or  to  the  inspector  of  the  poor,  or  constable  of  the  dis- 
trict, who  must  thereupon  give  notice  to  the  procurator-fiscal  (t). 

§  1144.  In  the  case  of  a  child  of  a  Scottish  parent  being  born 
at  sea  on  board  of  a  British  vessel,  the  commanding  oflScer  is  re- 
quired to  minute  in  his  log-book,  or  otherwise,  the  particulars 
above  mentioned,  so  far  as  known ;  and  on  arriving  in  a  British 
port,  or  by  any  earlier  opportunity,  to  send  a  certified  copy  of  the 
minute  to  the  office  of  the  Eegistrar-General,  by  whom  the  same 
shall  be  filed,  and  a  copy  of  it  entered  in  the  "  Marine  Kegister ;" 
and  another  copy  transmitted  to  the  registrar  of  the  place  where 
the  parents  are  supposed  to  be  domiciled,  if  that  is  known,  the 
latter  officer  entering  the  particulars  in  his  register,  and  noticing 
the  transmission  in  the  manner  prescribed  by  the  Registrar-Grene- 
ral  0'). 

§  1145.  When  the  parish  of  birth  is  difi*erent  from  that  in  which 
the  parents  are  domiciled,  the  registrar  of  the  former  parish  is  re- 
quired to  transmit  a  copy  of  the  entry  to  the  registrar  of  the  parish 
of  domicile,  who  shall  transcribe  the  same,  and  mark  on  the  margin 
of  the  entry  the  name  of  the  parish  of  birth  (k), 

§  1146.  To  prevent  the  concoction  of  entries  at  an  interval  after 
the  birth,  it  is  provided  that  registration  cannot  take  place  after  the 
expiry  of  three  months  from  birth,  except  under  authority  of  the 
Sheriff,  proceeding  upon  a  written  declaration  of  the  parents  or 
parent,  or  guardians  of  the  child ;  and  in  such  cases  the  Sheriff  shall 
sign  the  entry  in  the  register ;  and  (except  in  cases  of  children  bom 

(g)  17  and  18  Vict.,  c.  80,  ?  27.  (A)  Same  act,  g  28. 

(i)  Same  act,  g  29.  (j)  Same  act,  §  30.  (k)  Same  act,  §  26. 
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at  sea),  no  register  shall,  unless  the  entry  is  signed  by  the  Sheriff, 
be  admitted  to  prove  the  birth  of  a  child,  wherein  it  shall  appear 
that  more  than  three  months  intervened  between  the  birth  and  re- 
gistration (T), 

But  the  name  given  to  a  child,  either  in  baptism  or  by  its 
parents,  if  they  do  not  recognise  infant  baptism,  may  be  added  to 
the  register  within  six  months,  or,  with  the  Sheriff's  authority,  be- 
yond six  months  after  birth,  on  production  of  certain  evidence  (w). 
And  the  minister  officiating  at  a  baptism,  unless  a  certificate  of  re- 
gistration of  the  birth  is  produced  to  him,  is  required  to  intimate 
the  baptism,  and  any  information  he  may  have  as  to  the  birth  and 
parentage,  to  the  registrar  of  the  parent's  domicile  (w). 

§  1147.  In  cases  of  illegitimate  children,  the  registrar  may  not 
enter  the  name  of  any  person  as  father,  except  at  the  joint  request 
of  the  mother  and  the  person  acknowledging  the  paternity,  and  who, 
along  with  the  mother,  must  sign  the  register.  When  the  pater- 
nity has  been  found  by  the  decree  of  a  competent  court,  the  clerk 
of  court,  within  ten  days,  is  required  to  transmit  notice  thereof  to 
the  registrar,  by  whom  a  corresponding  entry  is  made.  A  similar 
procedure  takes  place  when  a  child  registered  as  illegitimate  is  found 
by  decree  of  court  to  be  legitimate  (o).  Again,  in  the  case  of  child- 
ren registered  as  illegitimate  being  legitimated  |>er  subsequens  mafri- 
moniuniy  the  registrar  shall,  on  the  production  of  an  extract  of  the 
registration  of  the  marriage,  note  on  the  margin  of  the  register,  op- 
posite the  entry  of  the  birth  of  the  child,  the  legitimation  and  the 
date  of  the  marriage ;  but  unless  the  paternity  was  acknowledged 
or  found  by  decree,  as  above  mentioned,  the  entry  of  legitimation 
can  only  be  made  on  an  order  of  the  Sheriff*,  on  joint  application  of 
the  parents,  and  after  intimation  and  hearing  of  parties  (if  any) 
having  interest,  who  may  oppose  the  application  ( j?). 

§  1148.  The  Register  of  Deaths  contains,  in  separate  columns, 
(1)  the  number  of  the  entry ;  (2)  the  name,  rank,  and  profession  or 
occupation  of  the  deceased ;  (3)  the  sex ;  (4)  the  age  ;  (5)  the  birth- 
place, and  how  long  resident  in  the  district  where  the  death  oc- 
curred ;  (6)  parents'  names,  and  rank,  profession,  or  occupation,  and 
whether  they  are  alive  or  dead ;  (7)  whether  the  deceased  was  mar- 
ried, and,  if  so,  to  whom ;  (8)  the  number,  names,  and  ages  of  his 
or  her  children,  and  the  dates  of  decease  of  such  as  have  died ;  (9) 
the  hour  and  day  of  the  month  and  year  when  the  death  occurred ; 

(Z)  17  and  18  Vict,  c.  80.  ?  81.  (m)  Same  act,  J?  82,  83. 

(n)  Same  act,  2  34.  (o)  Same  act,  §  35.  (/>)  Same  act,  J  86. 
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(10)  the  place  of  death  ;  (11)  the  cause  of  death,  the  particulars  as 
to  the  duration  of  tlie  deathbed  illness,  and  the  date  of  the  last  visit 
of  a  medical  attendant,  as  certified  hy  him ;  (12)  the  burial-place, 
as  certified  by  an  undertaker ;  (13)  the  signature  of  the  informant; 
and  (14)  the  date  and  place  of  registration,  and  the  registrar's  sig- 
nature (r). 

§  1149.  In  order  to  have  these  particulars  filled  up,  the  statute 
requires  the  nearest  relatives  who  were  present  at  the  death  of  any 
person,  and  the  occupier  of  the  house,  or,  if  the  occupier  be  the  per- 
son who  has  died,  his  nearest  relatives  and  the  inmates  of  the  house, 
to  attend  personally  upon  the  registrar  within  eight  days  after  the 
death,  and  give  the  requisite  information,  and  in  presence  of  the 
registrar  sign  the  entry.  In  the  event  of  failure,  they  and  any 
other  person  having  knowledge  of  the  death  may  be  required  to  at- 
tend within  fourteen  days  after  the  death,  for  the  purpose  of  mak- 
ing up  and  signing  the  register  («).  There  are  also  regulations  for 
completing  the  register  where  death  did  not  take  place  within  a 
house  (()  ;  and  in  cases  where  any  precognition  touching  the  death 
of  any  person  shall  be  held,  the  procurator-fiscal  is  required  to  inti- 
mate the  result  to  the  registrar,  by  whom  a  corresponding  entry 
shall  be  made  in  the  register  (u).  The  medical  person  who  attend- 
ed the  deceased  during  his  last  illness  is  required,  within  fourteen 
days  after  the  death,  to  transmit  to  the  registrar  a  certificate  in  the 
statutory  fonn,  for  completing  the  particulars  contained  in  the  4th, 
9th,  10th,  and  11th  columns  of  the  register  (x);  and  the  undertaker 
or  other  person  having  charge  of  the  burial  must  transmit  the  sta- 
tutory certificate  as  to  the  interment,  for  completing  the  entry  in 
the  12th  column  (y).  The  person  in  charge  of  the  place  of  inter- 
ment (unless  a  certificate  of  registration  of  death  is  produced  to  him 
before  interment  by  the  person  having  charge  of  the  funeral)  is  re- 
quired to  give  notice  of  the  interment  to  the  registrar  within  three 
days  thereof  (z). 

§  1150.  In  the  case  of  any  Scottish  subjects  of  Her  Majesty 
dying  at  sea  on  board  of  a  British  vessel,  the  commanding  oflScer  is 
required  to  enter  the  particulars,  so  far  as  known  to  him,  in  his  log- 
book or  otherwise,  and  on  arriving  in  any  port  in  the  United  King- 
dom, or  by  any  earlier  opportunity,  to  transmit  a  certified  copy  of 
the  entry  to  the  Kegistrar-General ;  by  whom  a  copy  thereof,  veri- 


er) 17  and  18  Vict.,  c.  80.  §  36,  sch.  B.  («)  Same  act,  §  88. 

(0  Same  act,  'i  89.  (u)  Same  tict,  }  40.  (x)  Same  act.  i  41,  sch.  O. 

(y)  Same  act,  §  42,  sch.  H.  («)  Same  act,  ?  44. 
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lied  by  his  signature,  shall  be  entered  in  the  "  Marine  Register," 
and  another  copy  be  transmitted  to  the  registrar  of  the  deceased's 
domicile  (if  known),  by  whom  the  same  shall  be  registered  accord- 
ingly. In  the  case  of  shipwreck,  any  of  the  oJBBcers  who  may  have 
reaped,  or,  if  they  all  perished,  any  person  who  may  have  escaped, 
is  required,  to  the  best  of  his  ability,  to  comply  with  these  provi- 
sions (a). 

§  1151.  In  case  of  the  persons  Iwund  to  give  information  not 
attending  at  the  registrar's  office,  their  attendance  may  be  enforced, 
under  order  of  the  Sheriff,  on  application  by  the  registrar  (6). 

§  1152.  The  Begister  of  Marriages  contains  a  copy,  under  the 
hand  of  the  registrar,  of  the  particulars  inserted  in  the  schedule 
afterwards  noticed,  which  contains,  in  separate  columns,  (1)  the 
number  of  the  entry ;  (2)  the  date,  place,  and  form  of  marriage ; 
(3)  the  signatures  of  the  husband  and  wife ;  (4)  their  residences  at 
the  time;  (5)  their  usual  residences;  (6)  their  ages;  (7)  their 
ranks  or  professions,  and  relationship,  if  they  are  related ;  (8)  whe- 
ther a  widower  or  a  widow,  and  whether  entering  into  a  second  or 
third  marriage ;  (9)  their  children  (if  any),  living  or  dead,  by  for- 
mer marriages ;  (10)  their  birth  places,  and  when  and  where  regis- 
tered ;  (11)  the  names  of  their  parents ;  (12)  the  rank,  profession, 
or  occupation,  of  their  parents ;  (13)  the  signatures  of  the  officiat- 
ing clergyman,  and  the  witnesses,  where  the  marriage  is  regular ; 
or  (14),  if  it  is  irregular,  the  date  of  the  extract  sentence  of  convic- 
tion, or  decree  of  declarator  of  marriage,  and  in  what  court  pro- 
nounced ;  (15)  the  date  and  place  of  registration,  with  the  regis- 
trar's signature  (c). 

§  1153.  In  all  cases  of  regular  marriages,  a  schedule  containing 
columns  for  these  particulars  is  required  to  be  given  out  with  the 
certificate  of  proclamation  of  banns,  and  to  be  filled  up  with  the 
particulars  contained  in  the  2d,  13th,  and  intervening  columns,  in 
presence  of  the  persons  solemnizing  the  marriage,  and  to  be  signed 
by  the  spouses,  by  the  witnesses,  male  or  female,  who  are  present 
(not  being  fewer  than  two),  and  by  the  minister  or  other  person 
officiating.  It  is  then  delivered  to  the  parties  contracting  the  mar- 
riage, who  are  required,  within  three  days,  to  deliver  or  transmit  it 
to  the  registrar  of  the  district  where  the  marriage  is  solemnized. 
That  officer  enters  the  particulars  in  the  duplicates  of  the  register, 
and  the  original  schedules  are  transmitted  by  the  Sheriff  to  the  Re- 

(a)  17  and  IS  Vict.,  c.  SO,  \  43.  (h)  Same  act,  \  46. 

(c)  Same  act,  Bch.  C. 
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gistrar-Geiieral  for  preservation  ((/).  Persons  intending  to  marry 
may  require  the  registrar  to  attend  witli  the  register-book  at  the 
solemnization  of  the  marriage,  on  payment  of  a  certain  fee  addi- 
tional to  those  exigible  in  other  cases  (e). 

§  1154.  When  persons  are  convicted  before  a  justi(^e  of  th^ 
peace  or  a  magistrate  of  having  celebrated  an  irregular  marriage  (/), 
either  of  them  may,  and  they  are  severally  required,  to  enter  the 
same  in  the  register  of  tlie  parish  where  the  conviction  takes  place. 
And  it  is  competent  to  either  party  to  a  marriage,  which  is  esta- 
blished by  decree  of  declarator  of  any  competent  court-,  to  record 
the  same  in  the  register  of  the  domicile  of  the  parties  or  of  their 
usual  residence.  The  production  of  an  extract  of  the  conviction,  or 
decree  of  declarator,  is  a  suflScient  warrant  for  such  registration  {g). 
The  magistrate  or  clerk  of  court  in  which  such  conviction  takes 
place  and  the  clerk  of  the  court  in  which  such  decree  is  pronoun- 
ced, are  required  to  give  information  thereof,  in  the  statutory  form, 
to  the  registrar  respectively  of  the  parish  in  which  the  conviction 
takes  place,  or  of  the  parish  of  the  domicile  or  usual  residence  of 
the  parties  (A). 

§  1155.  In  case  any  of  the  parties  whose  signatures  are  required 
by  the  act  are  unable  to  wTite,  they  may  sign  by  a  cross  or  other 
mark,  in  presence  of  the  registrar  or  Sheriff,  or  of  two  witnesses, 
who  must  adhibit  their  designations  to  their  subscriptions;  and  such 
mark  is  as  effectual  as  a  proper  signature  (i). 

§  1156.  When  any  additions  or  alterations  competent  imder 
the  act  are  made  on  any  register,  the  registrar  shall  make  a  minute 
in  duplicate  of  such  alterations,  and  deliver  one  of  the  duplicates 
to  the  Sheriff,  with  the  relative  documents ;  and  the  Sheriff  shall, 
if  necessary,  inquire  into  the  accuracy  of  the  facts  therein  set  forth, 
and,  if  they  are  erroneous,  correct  the  minute.  The  duplicate 
minutes  are  then  examined  and  authenticated  by  the  Sheriff ;  one 
is  retained  by  the  registrar,  and  the  other  is  transmitted  to  the  Ee- 
gistrar-General ;  and  such  minutes  are  to  be  deemed  and  taken  as 
part  of  the  registers,  and  to  be  given  effect  to  on  or  opposite  to  the 
relative  entries  in  the  duplicate  registers  previously  transmitted  (i). 

§  1157.     If  the  duplicate  register  in  the  custody  of  any  registrar 

(d)  17  a»d  18  Vict.,  c.  80,  §  46.  (e)  Same  act.  2  47. 

(/)  In  some  districts  the  parties  to  an  irregular  marriage  appear  before  a  magistrate 
or  justice  of  peace  under  a  pretended  criminal  complaint,  and  confess  the  marriage, 
whereupon  they  are  fined,  and  a  record  of  the  procedure  is  preserved. 

{g)  17  and  18  Vict,  c.  80,  J  48.  (A)  Same  act,  I  49,  sch.  K. 

(i)  Same  act,  J  72,  sch.  B.  {Jk)  Same  act,  g  64. 
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shall  be  lost,  destroyed,  or  mutilated,  or  shall  have  become  illegible 
in  whole  or  part,  he  shall  forthwith  communicate  the  fact  to  the 
Registrar-General,  who  shall  require  the  said  register  to  be  trans- 
mitted to  him ;  and  shall  thereupon  apply  by  petition  to  the  Court 
of  Session,  in  the  terms  set  forth  in  the  statute,  to  have  the  register 
restored ;  and  the  Court,  on  being  satisfied  on  the  matter,  and  after 
such  intimation  as  they  may  think  proper,  shall  order  such  register 
to  be  corrected  or  completed  at  the  sight  of  the  Registrar-General, 
and  to  be  authenticated  by  him ;  whereupon  it  shall  become  of 
the  same  force  and  validity  as  the  original  duplicate  (Q.  The  act 
also  provides  machinery  for  having  errors  in  anj^  register  corrected 
under  authority  of  the  Sheriff  after  examinations  on  oath ;  the 
particulars  regarding  every  such  correction  being  also  entered  in  a 
separate  book,  called  the  "  Register  of  Corrected  Errors,"  and  .a 
copy  of  the  entry  being  transmitted  to  the  Registrar-General,  if 
the  duplicate  has  been  previously  sent  to  him.  The  Register  of 
Corrected  Errors  is  also  to  be  transmitted  to  the  Registrar-General 
annually,  along  with  the  duplicate  of  the  register  (m).  But  any 
errors  committed  in  the  form  or  substance  of  any  entry  may  be 
corrected  according  to  the  truth  of  the  case  before  the  entry  is 
signed.  Correction  by  deletion  must  be  made  by  drawing  a  line 
through  the  erroneous  words  or  figures  (but  so  as  to  leave  them 
legible),  and  must  be  authenticated  by  the  registrar  affixing  his 
signature  thereto  (n). 

§  1158.  The  statute  provides  for  the  genuineness  and  truth  of 
tlie  registers  and  relative  documents,  by  introducing  punishments 
by  transportation  or  imprisonment  in  the  case  of  persons  wilfully 
destroying,  obliterating,  or  otherwise  injuring  entries  in  the  regis- 
ter and  relative  documents,  or  falsely  making  or  counterfeiting  any 
part  of  them,  or  knowingly  causing  to  be  inserted  any  false  state- 
ment, or  wilfully  giving  any  false  certificate  or  extract  touching 
any  birth,  death,  or  marriage  (o).^ 

§  1159.     In  order  to  facilitate  the  searching  of  the  registers, 

(/)  17  and  18  Vict.,  c.  80,  ^  56.  (m)  Sume  act,  i  68. 

(n)  Same  act,  i  64.  {o)  Same  act,  g  62. 


1  In  the  first  prosecution  which  occurred  under  the  act  the  panel  was  divmissed  from 
the  bar,  the  public  prosecutor  declining  to  move  for  sentence ;  H.  M.  Adv.  v.  Dnvid 
Greig,  2  Irv.,  867 ;  but  in  H.  M.  Adv.  v.  Askew,  2  Irv.,  491,  the  panel,  for  a  contraven- 
tion of  the  act,  by  making  a  faldc  entry  in  the  register  of  births,  was  sentenced  to  twelve 
months  imprisonment.  The  indictment  ought  to  set  forth  the  entry  alleged  to  be  fal»e 
and  fictitious;  ib.,  498, />^r  Lord  .lustice-Ch'rk  (Hop*^). 
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tabular  alphabetical  indexes  are  directed  to  be  made  by  every  regis- 
trar, and  to  be  accessible  at  all  reasonable  hours  to  parties  who  may 
search  the  same,  on  payment  of  certain  fees  (p  ). 

§  1160.  Extracts  of  entries  in  these  registers,  authenticated  as 
afterwards  mentioned  (r),  are  admissible  in  evidence  in  all  parts  of 
Iler  Majesty's  dominions  («). 

After  the  foregoing  statement  as  to  the  care  with  which  the 
registers  require  to  be  prepared  and  preserved,  it  need  hardly  be 
added  that  they  will  be  records  of  very  high  trustworthiness.  But, 
neither  by  the  Kegistration  Act,  nor  according  to  legal  principle, 
are  they  probatio  probata  of  the  facts  which  they  record.  The 
registers  of  births  and  deaths,  being  merely  an  authenticated 
statement  by  the  persons  who  furnish  the  information  to  the  regis- 
trar, will  not  exclude  contradictory  evidence  on  the  matters  set 
forth  ;  while  the  register  of  marriages  may  be  impugned,  not  only 
on  such  grounds  as  forgery,  collusion,  force,  or  pupillarity,  but  also 
on  the  ground  of  any  errors  which  may  be  detected  by  comparing 
it  with  the  original  returns  preserved  in  the  (xeneral  Registry 
OiBce.2 


CHAPTER   IX. — OTHER  OFFICIAL  REGISTERS. 

Besides  the  important  registers  which  have  thus  been  explained, 
the  law  of  Scotland  admits  a  number  of  minor  records  of  a  public 
or  official  character. 

§  1161.  The  books  of  a  burgh  are  admissible  to  prove  facts  of 
which  they  are  the  proper  record.     Thus  they  have  been  held  to  be 

(p)  17  and  18  Vict.,  c.  80,  J  66.  (r)  See  chapters  on  Extracts,  infra, 

i  1249,  et  teq.  (a)  17  and  18  Vict.,  c.  80,  g  68. 


2  Further  provision  for  registration  of  births,  deaths,  &c.,  is  made  by  the  18  Vict., 
c.  29,  and  by  the  Registration  of  Births,  &c.  (Scotland)  Act,  1860,  28  and  24  Vict.,  c.  86. 
By  section  2  of  the  latter  act,  it  is  provitled  that  a  book,  to  be  called  •'  the  Register  of 
Neglected  Entries,"  shall  be  kept  in  the  General  Register  Office,  in  which  it  shall  be 
competent  for  any  person  to  require  the  registrar  to  enter  any  birth,  death,  or  marriage, 
which  has  taken  place  in  Scotland  between  the  Slat  December  1800  and  the  1st 
January  1866,  on  a  warrant  by  the  Sheriif  (granted  on  a  petition,  and  after  proof)  to 
that  effect  being  produced.  Section  2  provides  for  the  correction  of  errors  in  registers 
kfpt  prior  to  1st  January  1866. 
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not  only  admissible,  but  necessary,  to  prove  the  res  gestce  at  the 
election  of  magistrates  (a),  and  whether  certain  persons  were  mem- 
bers of  council  (6).  And  the  appointment  of  the  burgh  officers 
may  be  proved  by  minutes  entered  in  the  burgh  books  (c).  In  one 
case  parole  was  held  to  be  inadmissible,  when  tendered  in  contra- 
diction of  the  minute  prepared  by  the  clerk  to  an  incorporation  of 
a  royal  burgh,  the  object  being  to  prove  that  the  clerk  had  erro- 
neously entered  certain  votes  (d).  As,  however,  the  objection  had 
been  taken  at  the  time,  but  had  not  been  insisted  in  before  the 
meeting  broke  up,  the  question  as  to  the  admissibility  of  parole  did 
not  arise  purely ;  and  the  observations  made  on  the  Bench  show 
that  their  Lordships  avoided  deciding  whether  they  would  have  in- 
terfered, if  the  party  had  insisted  at  the  time  that  the  alleged  error 
should  be  corrected. 

§  1162.  Cess  books  are  official  registers,  which  the  collector  is 
bound  to  produce  or  exhibit,  as  the  Court  may  direct,  in  actions 
between  private  persons ;  and  entries  in  them  were  admissible  in 
questions  as  to  qualifications  to  vote  before  the  Eeform  Act  (c).^ 

(a)  Gardner  v.  Reekie,  1828,  4  Mur.,  488.  (6)  Black  v.  Campbell,  1819, 

5  Dow,  28.  (c)  Hunter  v.  HiU,  1888,  11  S.,  989.  {d)  Ogilvy  v,  Mag.  of 

Edinburgh,  6th  Feb.  1810,  F.  C.  {e)  Mackintosh  p.  Mackintosh,  1829,  8  S.,  184. 


1  By  the  17  and  18  Vict.,  c.  91,  J  1,  the  Commisaioners  of  Supply  are  directed  an- 
nually to  cause  to  be  made  up  a  Valuation  RoU  showing  the  yearly  rent  or  value  for  the 
time  of  the  whole  lands  and  heritages  within  the  counties  and  burghs  of  Scotland. 
The  roU  is  to  be  authenticated  in  counties  by  the  signature  of  the  convener,  or  other 
person  authorised  by  the  Commissioners ;  in  burghs  by  the  signature  of  the  provost,  or 
other  person  authorised  by  the  magistrates.  Section  80  provides  that  no  valuation  of 
lands  or  heritages  shaU  be  rendered  void  or  be  affected  by  reason  of  any  mistake  or 
variance  in  the  names  of  such  lands  or  heritages,  or  in  the  christian  or  surname  or  de- 
signation of  any  proprietor  or  tenant  or  occupier  thereof,  nor  be  challengeable  by  reason 
of  any  informality  in  the  proceedings  for  making  up  the  roll.  Section  84  enacts  that, 
in  aU  questions  relating  to  the  franchise  before  any  Registration  or  Appeal  Court,  the 
entry  in  the  roll  shaU  be  conclusive  proof  that  the  gross  yearly  value  or  rent  of  the 
lands  and  heritages  specified  are  correctly  stated  in  the  roll.  The  19  and  20  Vict., 
c.  58,  S  17  (Burgh  Voters),  while  making  the  roll  prima  facie  evidence  in  all  proceedings 
under  the  act,  provides  that  it  shall  be  competent  to  prove  that  the  specified  lands  or 
heritages  are,  or  have  been,  of  a  greater  or  less  annual  value  than  the  value  stated  in 
the  roll.  The  Annual  Register  of  Voters,  made  up  as  authorised  by  the  act,  is  de- 
clared by  §  44  to  be  conclusive  evidence,  at  every  future  election  of  a  Member  of  Par- 
liament for  the  burgh  or  burghs,  that  the  persons  therein  named  "  continue  to  have  the 
qualifications  which  are  annexed  to  their  names."  The  24  and  25  Vict.,  c.  88,  contains 
similar  provisions  for  the  registration  of  voters  in  counties.  In  Jjeith  ».  Leith,  1862,  24 
D.,  1059,  it  was  held,  in  a  question  between  the  heir  of  entail  and  the  younger  children, 
as  to  the  amount  of  their  provisions,  that  the  valuation  roll  did  not  afford  conclusive  proof 
of  the  value  of  the  home  farm,  wliicli  was  not  let ;  and  the  Court  remitted  to  a  land- 
valuator  to  report. 
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§  1163.  Books  kept  at  Goveniineut  offices,  as  the  War  Of- 
fice (/),  the  office  of  the  Board  of  Inland  Revenue  (gr),  and  Board 
of  Customs  (A),  are  admissible  to  prove  facts  within  their  proper 
purposes  (i). 

§  1164.  The  log-book  of  a  man-of-war  is  admissible  to  prove  a 
storm,  or  the  separation  of  merchant  vessels  from  their  convoy,  and 
similar  facts  of  which  it  is  the  official  record  (k).  But  the  log  of  a 
private  vessel,  although  it  may  be  used  to  refresh  the  memory  of 
witnesses,  has  been  held  not  to  be  admissible  as  an  official  record ; 
because  it  is  merely  the  statement  of  the  master  and  mate,  who  are 
private  persons  (Z).  Yet  it  may  be  used  as  an  admission  made  by 
parties  representing  the  owners ;  and  it  has  been  ruled  that  the 
latter  are  not  entitled  to  impugn  the  statements  which  it  contains, 
when  these  are  to  their  prejudice  (m). 

§  1165.  The  official  books  of  a  prison  are  sufficient  proof  of  the 
time  of  each  prisoner's  eiTtry  and  discharge  (71)  ;  but  it  was  held  in 
England  that  the  cause  of  commitment,  not  being  an  essential  part 
of  the  register,  must  be  proved  by  other  evidence  (0).  Parole  has 
been  received  of  the  fact  that  a  prisoner  had  undergone  his  sen- 
tence, the  point  occurring  in  an  objection  to  his  competency  as  a 
witness  {p ).  It  has  been  held  in  England  that  a  book  containing 
a  record  of  the  marriages  celebrated  at  the  Fleet  Prison  is  inadmis- 
sible, being  a  private  unauthorised  register  (r). 

§  1166.  The  books  of  the  Bank  of  England  are  admissible  as 
an  official  register,  to  prove  transfers  of  stock  and  other  matters 
falling  within  their  sphere  («). 

§  1167.     The  register  kept  at  Stationers'  Hall*  is  prima  facie 


(/)  See  Kay  v.  Roger,  1836,  10  S.,  831.  {g)  See  Dunbar  w.  Hanie,  1820, 

2  Bligh,  361.  (A)  Toralina  p.  Attorney-General,  1813,  1  Dow,  404. 

(i)  The  privilege  of  public  boards  to  refuse  access  to  their  documents  is  noticed, 
{  1845,  et  teq.  (A)  Watson  v.  King,  1815,  4  Camp.,  275— D'Israeli  v.  Jowett. 

1795.  1  Esp.,  427.  {1}  W^right  v.  Liddell,  1829,  6  Mur.,  36— Inncs  v. 

Glass,  1827,  4  ib.,  164— Cairns  v.  Kippcn,  1828,  1  Bell's  Com.,  612,  note  5;  correct- 
ing Carleton  v.  Strong,  1816,  1  Mur.,  27.  (m)  CampbeU  r.  Fryson,  1841. 
4  D.,  342,  per  L.  Pres.  Boyle.  This  ruling  may  be  questioned  as  a  general  doctrine  of 
law.  (n)  R.  V.  Aickes,  1786,  1  Lea.  C.  C.  391— Salt^  v.  Thomas,  1824.  8  Bos. 
and  Pull.,  188.  (0)  Salte  v.  Thomas,  supra.  {p)  Aitchison  v.  Patrick, 
1886, 15  S.,  860.  (r)  Read  v.  Passer,  1794,  1  Esp.,  218.  There  is  some  con- 
flict in  the  previous  cases.  («)  Marsh  v.  Colnett,  1 798,  2  Esp.,  665— Breton  v. 
Cope,  1791,  Pea.  Ca.,  80—2  Phill.,  116— Taylor,  1158.  As  to  the  books  of  private  bank- 
ing companies,  see  infra,  |  1179. 


«  The  copyright  in  photographs  is  secured  by  26  and  26  Vict.,  r.  86,  and  in  the 
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proof  of  the  copyrights  which  are  entered  in  it  {().  And  the  re- 
gisters of  shareliolders  of  joint-stock  companies  have  similar  effect 
as  to  the  sliares  held  by  the  several  partners  (w).®  The  minute-book 
kept  by  order  of  the  directors  of  a  public  joint-stock  company,  if 
signed  by  the  chairmen  of  the  meetings  respectively,  is  e^adence  of 
the  orders,  proceedings,  and  meetings  of  the  company,  directors, 
and  committees  of  directors,  without  the  signature  of  the  chairman, 
or  the  fact  of  his  having  been  such,  requiring  to  be  proved  (x). 

§  1168.  The  minute-book  kei)t  by  the  trustee  and  commis- 
sioners in  a  sequestration  is  the  proper  evidence  of  the  procedure 
recorded  in  it ;  and  in  this  way  it  may  prove  that  a  8e(j[uestration 
subsisted  at  a  certain  date  (y).  Parole  has  been  held  inadmissible 
to  prove  the  fact  of  sequestration  and  of  a  claim  having  been  made 
by  a  creditor  on  the  estate,  where  no  reason  appeared  for  withhold- 
ing the  proper  record  of  these  facts  (2).  But  under  the  rule  which 
requires  the  best  e\'idence,  the  minute-book  has  been  held  inadmis- 
sible to  prove  the  terms  of  documents  of  which  it  only  contained 
copies  (a).     Under  the  former   Sequestration   Act   the   statutory 


(0  5  and  6  Vict.,  c.  45,  i  11—7  and  8  Vict.,  c.  12,  g  8-  As  to  how  palent,s  aro 
proved,  8ee  16  and  16  Vict.,  c.  83,  g  38.  (t/)  8  and  9  Vict.,  c.  17  (Ompaniea* 

Consolidation  Act),  gg  10,  12.  (j)  Same  act,  g  101.     The  wpnature  is  essential ; 

Wliitehaven,  &c.,  liy.  Co.  v,  Macfadyen,  1849,  11  D.,  846.  But  where  a  meeting  of 
committee  had  been  adjourned,  subscription  of  the  minuto  of  tlie  adjourned  meeting  waa 
held  to  authenticate  the  whole;  Great  Northern  Ry.  Co.  v.  Inglis.  1861,  13  D.,  1816; 
affd.,  1  Macq.,  112.  (y)  Smith  v.  Mackay,  1836,  13  S.,  323— Hunter  v.  Carson, 

1822,  3  Mur.,  232.  (z)  Smith  v.  Kemp,  1828,  4  Mur.,  404. 

(a)  ThiTs  the  minute-book  containing  copy  of  the  act  of  Court  sequestrating  the 


pharmacopoeia  by  26  and  26  Vict.,  c.  91.  The  5  and  6  Vict.,  c.  46,  J  11,  makes  regis- 
tration at  Stationers'  Hall  prima  facie  ovidvnce  of  proprietorship  of  copyright  in  printed 
works,  and  it  has  been  held  that  the  title  of  an  assignee,  possessing  such  prima  fade 
evidence,  was  sufficiently  instructed  without  pro<luction  of  a  formal  instrument  of  as- 
signment attested  by  two  witnesses;  JeflTreya  r.  Kyle,  1866,  18  D.,  907. 

3  It  was  decided,  in  Caledonian  Railway  Co.  ».*  Lockhart,  1866,  17  D.,  917,  that 
while  the  register  of  a  railway  company  is,  under  the  Companies  Clauses  Act  (8  and  9 
Vict.,  c.  17,  }}  10,  12),/>rtma  facie  evidence  that  those  named  in  it  are  shareholders,  if 
it  has  boen  kept  in  the  way  prescribed  by  the  statute,  yet  that  its  accuracy  may  be  im- 
peached by  counter-evidence,  and  that  a  very  slender  de>iation  from  the  statutory  forms 
will  render  it  inadmissible.  The  Court  held  that  the  failure  to  enter  the  paid  up  sab- 
scriptiona  in  the  register  was  not  merely  a  slender  deviation,  but  **  a  systematic  depar- 
ture from  the  directions  of  the  statute,"  and  they  refused  to  receive  a  register  in  which 
these,  in  many  cases,  had  not  been  entered.  The  same  view  had  been  previously  adopt- 
ed by  the  House  of  Lords ;  Bain  v.  Whitehaven  Railway  Co.,  1860,  7  Bell's  A  pp.  Ca., 
95.     But  see  Hendernon  r.  the  Royal  British  Bank.  1867,  7  Ell.  and  Blaekb.,  366. 
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duplicate  of  the  miiiute-book  was  equally  admissible  with  the  prin- 
cipal (6).* 

§  1169.  The  minutes  of  meetings  of  a  Senatua  Academicvs  have 
been  held  not  only  to  be  admissible,  but  to  be  necessary  evidence 
of  their  proceedings,  so  as  to  exclude  parole  of  them  (c).  And  a 
similar  ruling  has  been  given  as  to  parole  of  the  proceedings  of 
road  trustees  (rf).  But  these  cases  seem  to  go  too  far.  Minutes  of 
an  hospital  (although  not  signed)  were  once  admitted  by  the  Lord 
Chief  Commissioner  (e). 

§  1170.  The  admissibility  of  the  minute-books  thus  noticed,  in 
so  far  as  depending  on  common  law,  arises  from  the  bodies  whose 
acts  are  recorded  having  a  recognised  legal  ataius^  and  of  the  re- 
cords of  their  proceedings  being  usually  intrusted  to  qualified  offi- 
(!ials,  under  some  supervision  or  securities  for  accuracy.  But  the 
law  does  not  recognise  as  evidence  minutes  of  meetings  of  private 
bodies,  e.gr.,  dissenting  congregations  (/),  creditors  meeting  extra- 
judicially (^),  or  a  deceased  person's  relations  sealing  up  his  reposi- 
tories (A).  So  it  has  been  held  in  England  that  the  register  of 
burials  in  the  ground  attached  to  a  Wesleyan  chapel  is  not  admis- 
sible, not  being  a  public  register  (/).  Nor  is  the  report  made  to 
Government  by  one  of  the  Government  Inspectors  of  Schools  ad- 
missible as  an  official  register  to  prove  the  qualifications  of  a  teach- 
er {Ic),     The  minutes  of  an  ex  parte  riding  of  marches  is  inadmis- 

cstates  of  A  B,  which  was  dated  17th  April  1827,  waa  held  not  to  be  admissible  to  prove 
that  the  sequestration  was  granted  on  that  day,  the  proper  evidence  being  an  extract  of 
the  act  of  sequestration  or  of  the  deliverance  of  the  Court ;  Smith  v.  Mackay,  1885, 
18  S.,  823.  In  one  case,  the  minute-bf)ok  was  held  inadmissible  as  evidence  of  the 
bankrupt's  discharge,  where  that  was  founded  on  by  the  trustee ;  Mansfield  v.  Maxwell, 
1836,  18  S.,  721,  i)er  L.  Pres.  Hope.    This  ruling  may  be  questioned. 

(6)  Hunter  r.  Carson,  tupra — Smith  v.  Mackay,  tupra — Stevenson  v,  Macpherson, 
1827,  4  Mur.,  275— »Mpra,  I  135.  (c)  Hamilton  v,  Hope,  1827,  4  Mur.,  239, 

per  L.  Ch.  Commissioner.  (d)  M*Ghie  v.  M*Kirdy,  1860,  12  D.,  442.     See 

also  Wilson  v.  Jamieson,  1827,  4  Mur.,  366.  (e)  Oswald  v.  Lawrle,  1828,  5 

Mur ,  8.  (/)  Ameil  v.  Robertson,  1843,  5  D.,  400— Mathers  v,  Laurie,  1849, 

12  D.,  438.  See  also  Auchmutie  v.  Ferguson,  1817,  1  Mur.,  208,  per  Lord  Chief  Com- 
missioner, as  to  the  books  of  the  "  Gilt  Box  Society  of  Kirkaldy." 

{g)  Mackenzie  v.  Mackartney,  1831,  5  W.  S.,  518.  The  contrary  decision  of  Lea  v. 
Landale,  1828,  6  S.,  350,  is  thought  to  be  erroneous.  See  also  contra,  Wright*s  Tr.  ?;. 
Hamilton's  Tr.,  1884,  12  S.,  692 ;  13  S.,  380,  S.  C.  (A)  Kers  v.  Penman.  1830, 

5  Mur.,  146.  (i)  Whittuck  v.  Waters,  1830,  4  Car.  and  Pa.,  376.    See  also 

Read  v.  Passer,  1794,  1  Esp.,  213,  noted  tupra,  §  1166.  (*)  Sturrock  r.  Greig, 

1849.  12  D.,  160. 


*  The  bankrupt's  statutory  oath  is  the  best  evidence  of  the  statements  made  by  him 
at  his  cxumination ;  Elmslie  r.  Gnbri<'l,  1862,  1  Macph.,  200. 
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sible  as  eviJeiico  for  the  heritor  for  whom  it  was  made,  because  it 
is  in  effect  a  statement  by  the  party  in  his  own  favour  (Z).  Yet  a 
minute  of  a  meeting  seems  to  be  admissible  where  it  has  been 
signed  by  the  parties  (although  witliout  the  solemnities  required  by 
the  act  1581),  for  tlie  purpose  of  preserving  a  record  of  their  pro- 
ceedings (m).  And  in  an  action  raised  against  a  company  of 
manufacturers  by  their  servant  for  wages,  entries  in  the  minute- 
book  of  the  company  were  received  for  the  pursuer,  although  some 
of  them  had  not  been  signed  (n), 

§  1171.  These  authorities  show  that  the  doctrine  of  Professor 
Bell,  that  minutes  of  a  public  meeting  are  probative  of  what  took 
place,  cannot  be  received  without  considerable  qualification  (o). 
The  proper  mode  of  proving  meetings  of  bodies  not  recognised  by 
law  is  by  the  oath  of  the  person  who  prepared  the  minute,  and  who 
may  use  it  to  refresh  his  memory ;  but  the  oath  of  any  other  per- 
son who  was  present  is  equally  admissible. 

§  1172.  A  distinction  must  also  be  taken  as  to  the  purposes  for 
which  the  minute-books  of  a  public  body  can  be  used.  Thus  while 
they  are  the  proper  proof  of  all  matters  occurring  at  the  meetings, 
in  so  far  as  the  different  members  of  the  body  are  concerned,  and 
in  favour  of  any  i)erson  having  a  legal  interest  in  the  proceedings, 
they  seem  not  to  be  admissible  against  third  parties  on  matters  in 
which  the  body  acts  as  an  individual,  e-gr.,  in  regard  to  the  consti- 
tution of  obligations  in  it«  favour,  or  the  discharge  of  obligations 
granted  by  it  {p), 

§  1173.  It  seems  not  to  be  settled  whether  subscription  by  the 
proper  officer  is  essential  at  common  law  to  the  admissibility  of 
minutes  of  public  bodies  (r).  It  is  thought  not  to  be  indispensable 
that  they  be  signed  by  the  person  who  presided  at  the  meeting  to 
which  the  minutes  apply,  provided  they  are  subscribed  by  the  preses 
of  that  at  which  they  w^ere  read  over  and  approved  of  (»).     And 

(I)  Hnnter  r.  Dodds,  1882,  10  S.,  883. 

(m)  Hill  p.  Lindsay,  1847,  10  D.,  78.  But  such  a  writing  would  not  be  admissible 
as  a  deed  of  obligation,  discharge,  or  the  like.  (n)  Ivison  v,  Edinburgh  Silk 

Company,  1846,  9  D..  1039.  (o)  BeU's  Pr.,  §  2222.  (p)  See 

Inglis  V.  Cunningham,  1826,  4  Mur.,  77— Mansfield  v.  Maxwell,  1886,  13  S.,  721,  «- 
pra,  I  1168 — Mackenzie  r.  Town  of  Elgin,  1693,  4  B.  Sup.,  64— King  r.  Mag.  of  Elgin, 
1714.  M.,  12,637— Tait  Ev.,  62— Taylor,  1161—2  PhiU.,  122;  1  ib.,  807  (2)— Marriage 
V.  Lawrence,  1819,  8  Bam.  and  Md.,  142.  (r)  See  Forbes  v.  Morrison,  1861, 

14  D.,  184— Ivison  ».  Edinburgh  Silk  Co.,  1846.  9  D.,  1089,  tupra,  (n)— Oswald  v, 
Lawrie,  1828,  6  Mur.,  8,  supra,  (e>— Great  Northern  Railway  Co.  v.  Inglis,  1860,  18  D., 
1316;  ami.,  1  Macq.,  112— King  v.  Mag.  of  Elgin,  1714,  M.,  12,687.  As  to  cases  under 
the  Companies  Connol.  Act,  see  supra,  ^  1167.  (»)  See  Ferguson  v.  Skirving, 

1860,  12  D..  1146;  affd.,  1  Macq.,  282— Northern  Railway  Co.  v.  Inglis,  supra. 
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when  minutes  are  taken  down  in  scroll,  the  fair  copy  extended  by 
the  clerk  and  signed  by  the  preses  after  the  dissolution  of  the  meet- 
ing is  admissible  {().^ 


CHAPTER  X.— HISTORIES,  TOMBSTONES,  ETC. 

§  1174.  In  matters  of  ancient  date — e.g.,  questions  of  pedigree, 
precedence,  the  creation  and  extinction  of  peerages^-chronicles  and 
books  of  history  compiled  at  the  time  are  received,  as  the  testimony 
of  those  acquainted  with  the  facts  either  personally  or  from  credible 
information,  and  because  they  were  not  prepared  with  reference  to 
the  case  in  issue  (a).  Of  course,  the  weight  due  to  such  evidence 
depends  on  the  historian's  charact<?r  for  accuracy  and  impartiality, 
and  on  the  extent  to  which  he  is  supported  or  contradicted  by  con- 
temporary writers  (6).  Modern  compilations,  however  (e.g.,  peer- 
age books),  seem  to  be  inadmissible,  because  the  older  records  or 
histories  from  which  they  have  been  made  up  ought  to  be  pro- 
duced (c).  But  in  a  question  of  pedigree,  peerage  books  were  re- 
ceived to  prove  that  persons  whose  names  were  found  only  in  them 
had  died  childless  ((/). 

(0  See  Lea  v.  Landale,  1828,  6  S.,  353,  per  Lord  Balgray.  (a)  Stair,  4, 

42,  16— Erek.,  4,  2,  7— Tait,  63— Crawford  and  Lindsay  Peerage  Case,  1848,  2  CI.  and 
Fin.  (new  ser.),  534 — ^Swinton's  Rep.  of  case  of  soi-disant  Earl  of  Stirling,  p.  178,  and 
BeU's  Notes,  283,  S.  C.  See  also  Gardner  v.  Reekie,  1828,  4  Mur.,  489,  where  an  old 
printed  list  of  burgesses  was  received.  (6;  Stair,  supra — Tait,  supra. 

(c)  2  Phill.,  128 — Taylor,  1164 — Crawford  and  liindsay  case,  supra.  In  this  case, 
also,  a  printed  copy  of  the  Rotuli  Seotut  was  rejected,  the  original  being  in  existence ; 
supra,  I  1057.     See  Tait,  58.  (d)  Crawford  and  Lindsay  case,  supr<i. 


B  It  was  held  in  Johnson  v.  Scott,  1860,  22  D.,  898,  that  the  minutes  of  a  provisional 
railway  meeting  are  not  the  writ  of  any  person  present  who  does  not  sign  them.  See 
observations  by  Lord  Justice-Clerk  (Inglis),  supra,  §  118,  note  •.  In  an  action  of  di- 
vorce, on  the  ground  of  adultery,  brought  against  a  husband  by  his  wife,  it  was  held 
that  the  minutes  of  certain  meetings  of  kirk-session  and  presbytery,  at  which  the  de- 
fender was  not  present,  were  not  competent  or  admissible  as  evidence  against  him  gene- 
rally ;  but  that  there  was  evidence  of  a  letter  having  been  written  by  the  defender  as  to 
the  baptism  of  a  child,  and  of  the  loss  of  the  letter,  sufficient  to  warrant  the  introduction 
of  Becondary  evidence  of  the  contents  of  the  letter ;  and  that  the  minutes  of  a  meeting 
of  kirk-session  containing  a  copy  of  the  letter  were  admissible.  Minutes  containing  a 
statement  made  by  a  party  who  had  since  died  were  also  held  admissible  as  hearsay  of 
a  witness  deceased ;  A  v.  B,  1858,  20  D.,  407. 
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§  1175.  In  England,  books  of  general  history  are  received  to 
prove  events  relating  to  the  kingdom  at  large,  as  the  death  of  a 
sovereign,  or  the  time  when  he  assumed  a  certain  title  (e),  because 
they  are  as  good  evidence  as  could  be  expected  on  such  matters, 
and  errors  in  them  can  easily  be  detected.  But  they  have  been 
held  inadmissible  as  evidence  of  private  matters,  e.g.,  the  custom  of 
a  town,  or  whether  a  certain  abbey  was  of  an  inferior  order  (/). 
And  a  history  of  a  district  or  county  is  not  admitted  in  England, 
when  tendered  as  evidence  of  boundaries,  and  the  Uke,  because  the 
writer  may  have  had  an  interest  or  bias  on  the  matter,  which  is  in 
a  measure  private  (gr).  These  rules  would  probably  be  applied 
here  {h).  The  House  of  Lords,  in  Warren  Ilasting's  trial,  allowed 
Cantemir's  history  of  the  Ottoman  empire  to  be  read  to  prove  a 
universal  custom  of  the  Mahomedan  religion  (t).  The  testimony 
of  persons  si)eaking  from  personal  knowledge  is  the  proper  proof  on 
such  matters. 

§  1176.  Not  only  histories,  but  even  memorials  of  a  private 
character,  are  admissible  on  ancient  matters  ;  as,  for  example,  en- 
tries made  in  family  bibles  regarding  the  birth  or  death  of  members 
of  the  household,  old  plans,  inscriptions  on  tombstones,  and  the 
like  (A).  And  where  the  matter  is  so  remote  that  better  evidence 
cannot  be  expected,  any  light  which  can  be  thrown  upon  it  by 
deeds  between  third  parties  will  be  admitted  (I).  The  ingenuity 
which  has  sometimes  been  displayed  in  fabricating  evidence  of  the 
class  referred  to  in  this  paragraph  makes  it  necessary  to  use  great 
circumspection  in  dealing  with  it.^ 

{r)  Bull.  N.  P..  248—2  Phill..  123— Taylor,  1164.  (/)  Bull,  8upra^ 

Phill.,  «(pra— Taylor,  «#pro— 1  Greenl.,  617.  (^)  Evana  v.  Getting,  1834—6 

Car.  and  Pay.,  586— Taylor,  supra,  {h)  Tait  Ev.,  62.  (i)  Warren 

Ilasting's  case  (not  refiorted  on  this  point),  as  noted  in  2  Phill.,  123.  and  per  L.  Ellen- 
borough  in  30  State  Tr.,  492.  (A:)  Tait,  58.  In  Humphrey's  {widisant  Earl 
of  Stirling)  case,  almost  all  these  kinds  of  proof  were  admitted,  and  all  were  proved  to 
be  forgeries.  Among  them  was  a  pretended  copy  of  the  inscription  on  a  tombstone,  with 
certificates  of  its  being  genuine ;  Swinton's  Report,  p.  178,  et  teq.  In  WiUox  i;.  Farrell, 
Autumn  1846,  a  tombstone  with  a  certain  inscription  was  produced  in  Court.  In  Bui- 
len  V.  Michel,  1816,  4  Dow,  320,  an  old  chartulary  of  an  abbey  was  admitted  in  England 
in  a  question  as  to  the  right  to  tithes.  (/)  Stair,  8, 5,  86— Ersk.,  8,  8,  66— 
Tait  Ev.,  58- Lady  Ivy's  case,  10  State  Tr.,  555,  noted  tupra,  §  929. 


1  In  Hope  V.  Fulcher,  1858,  1  Ell.  and  Ell.,  8,  the  Court  of  Queen's  Bench  held 
that  a  map  on  which  a  public  road  was  marked,  and  which  had  been  used  by  decea.sed 
stewards  on  the  manor  through  which  the  road  ran  for  more  than  thirty  years,  was  not 
admissible  as  evidence  of  the  public  right  of  way  claimed.  In  Darby  f.  Ousely,  1856, 
1  Hurl,  and  Nor.  Exch.  Rep.,  1.  the  following  points  were  laid  down : — (1)  Counsel  at 
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§  1177.  An  almauack  is  not  evidence ;  but  it  may  be  looked  at 
by  the  Court  or  jury  as  a  memorandum,  e.g.,  to  show  what  day  of 
the  month  was  Good  Friday,  whether  a  certain  day  of  the  month 
was  a  Sunday,  and  the  like  (m).  It  does  not  require  to  be  produced 
in  process  in  order  to  be  so  used  (n). 

§  1178.  Books  of  science  {e.g.,  works  on  medical  jurisprudence) 
are  not  admissible ;  the  matters  which  they  contain  requiring  to  be 
proved  by  the  oral  evidence  of  scientific  witnesses  (o).  But  pas- 
sages in  treatises  regarding  the  subject  of  examination  may  be 
made  evidence  by  the  witnesses  deponing  that  they  coincide  with 
the  views  which  the  author  there  expresses  (p).^ 

(to)  Goodwin,  1887,  1  Swin.,  481 ;  Bell's  Notes,  283.  S.  C— Taylor,  22. 

(n)  Goodwin,  mpra.  (o)  M'Kay  v.  Davidson,  1828,  6  S.,  867  (aflfd.  on 

merits,  6  W.  S.,  210)— M'Gavin,  1846,  Arkley,  67.  See  also  Donaldson,  1886,  Bell's 
Notes,  283.  (p)  See  as  to  examining  scientific  witnesses,  mjra,  §  1994. 


a  trial  may  refer  to  matters  of  general  history,  provided  the  license  be  exercised  with 
prudence,  but  cannot  refer  to  particular  books  of  history  or  read  particular  passages  from 
them  to  prove  any  fact  relevant  to  the  cause.  (2)  Works  of  standard  authority  in 
literature  may,  provided  the  privilege  be  not  abused,  be  referred  to  at  a  trial  in  order  to 
show  the  general  course  of  composition,  explain  the  sense  in  which  words  are  used,  and 
matters  of  a  like  nature,  but  cannot  be  resorted  to  to  prove  facts  relevant  to  the  cause. 
(3)  Medical  books  cannot  be  cited  by  counsel,  but  a  medical  man  may  be  asked  in  cross- 
examination  whether  he  has  read  a  particular  medical  book.  (4)  It  is  not  competent, 
in  order  to  show  the  doctrine  of  the  Church  of  Rome  relative  to  the  mode  of  dealing 
with  heretics,  to  read  from  the  canons  and  decrees  of  that  church  the  bulls  of  popes,  or 
works  published  by  members  of  it,  or  the  oath  taken  by  its  bishops ;  nor  to  read  from 
history  the  excommunications  of  sovereigns  by  the  popes,  although  reference  may  be 
made  to  the  general  fact  that  there  have  been  such  excommunications.  In  a'cafle  be- 
fore the  Committee  for  Privileges,  the  following  documents  were  admitted  : — a  copy  of 
a  plate  of  the  arms  of  the  Knights  of  the  Garter,  now  existing  in  the  Chapel  Royal  at 
Windsor,  the  plate  itself  not  being  removeable  except  by  authority  of  the  Queen,  and 
no  such  plate  having  been  removed  since  first  put  up  in  the  reign  of  Henry  V ;  declara- 
tions of  deceased  members  of  families ;  a  visitation  taken  by  deputation  from  Clarence 
King-of-Arms ;  a  record  of  a  royal  warrant  of  precedence  from  the  Herald's  Office,  &c. 
An  old  "  Collection  of  Monumental  Inscriptions  "  in  country  churches  was  tendered  to 
show  what  had  been  the  inscription  on  a  partly  defaced  tombstone,  but,  on  the  counsel 
for  the  opposing  parties  objecting  that  in  the  Leigh  case  Dugdale's  History  was  refused, 
the  reception  of  the  volume  was  not  pressed.  W.  T.  married  M.  D.,  in  whose  uncle's 
will  occurred  the  expression  "  All  this  I  give  to  my  nephew  W.  T."  The  will,  along 
with  an  entry  from  the  Act  Book  of  Doctor's  Commons  granting  administration  to  "  W. 
T.,  nephew,  minor,  and  universal  legatee,"  of  the  unde,  was  received  as  proof  (no  certi- 
ficate of  marriage  having  been  recovered;  that  a  marriage  had  taken  place  between  W.  T. 
and  M.  D.;  The  Shrewsbury  Peerage  Case,  7  Clark,  H.  of  L.  Cases,  1.  See  also  Report 
of  tlie  Claim  to  the  Dukedom  of  Montrose  by  Lord  Lindsay,  1856. 

2  In  H.  M.  Adv.  v.  John  Thomson,  1867,  2  Irv.,  747,  the  Lord  Justice-Clerk  (Hope) 
observed,  that  "  to  read  to  a  jury  the  opinions  of  living  men,  who  might  have  changed 
their  opinions,"  was  improper. 
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CHAPTER  XI.— MERCANTILE  BOOKS  AND  OTHER  ACCOUNT  BOOKS. 

§  1179.  Mercantile  books  are  akin  to  official  registers  in  this 
respect,  that  tliey  are  usually  made  up  with  care  for  the  purpose  of 
preserving  a  true  record  of  the  transactions  set  forth  in  them  ;  and 
in  many  cases  they  are  intrusted  to  accurate  l>ook-keei)ers  under 
supervision  and  comparison  similar  to  those  observed  in  official  re- 
gisters. Accordingly,  when  appearing  to  be  regular,  they  are  ad- 
missible not  only  (as  afterwards  noticed)  against  the  person  or 
company  whose  transactions  they  record,  but  also  in  his  favour,  al- 
though, in  general,  a  r>arty  may  not  found  on  writings  which  have 
been  prepared  by  hunself  or  under  his  directions.  In  cases  not 
tried  by  jury,  a  merchant  suing  for  payment  of  his  account  is  al- 
lowed to  produce  his  business  books  with  a  view  to  establishing  a 
aemiplena  yrobatio^  and  being  thereby  entitled  to  emit  his  oath  in 
supplement  (a).  And  in  jury  trials  entries  in  them  may  form  part 
of  the  evidence  in  his  favour  (6). 

§  1180.  The  only  books  admissible  under  this  rule  are  those 
kept  in  the  ordinary  course  of  trade  or  business  (c)  ;  which,  although 
chiefly  applying  to  books  of  merchants  and  shopkeepers,  include 
those  kept  by  bankers  (rf),  law-agents  (c),  and  the  like.  So  the 
Court  have  admitted  books  kept  at  a  toll-bar,  and  made  up  each 
evening  from  jottings  noted  at  the  time  of  the  number  and  weights 
of  the  carts  which  passed  through  (/).     But  a  tenant's  books  have 

(a)  Ersk.,  4,  2,  4-1  Bell's  Com.,  881— Tait  Ev.,  274— Wood  v.  KeUo,  1672,  M.. 
12,728— Cuming  v.  Marehalla,  1762,  M.,  10,096— MaxweU  r.  Reid,  1686,  M.,  12,626— 
Balfour  v.  Sharp,  1883,  11  S.,  784.  See  also  Dunbar  p.  Hanrie,  1820,  2  Bligh,  361— 
I?ory  r.  Gourlay,  1816,  4  Dow,  467— Hatton  v.  Buckmaster,  1868,  16  D.,  674. 

(6)  Edinburgh,  Leith.  and  Hull  Shipping  Co.  r.  Ogilvie,  1819,  2  Mur.,  189— Forbes 
r.  Hudson,  1822,  3  Mur.,  46— Macqueen  v,  M'Intoeh,  1827,  4  Mur.,  198— Dickson  r. 
Ponton,  1824,  8  Mur.,  440— Macf.  Pr.,  176.  See  also  Grant  v,  Johnston,  1846,  7  D., 
890— Stuart  v,  Mitchell,  1888,  11  S..  1004 ;  contra,  Britton  f>.  Lang,  1820,  2  Mur.,  867. 

(c)  Ersk..  4,  2,  4— Macf.  Pr.,  176.  (rf)  British  Linen  Co.  ».  Thomson,  1868, 

16  D.,  814— Grant  v.  Johnston,  1846,  7  D.,  890.  In  Cuming  v,  Marshall),  1762,  M., 
10,096,  which  was  an  action  by  a  merchant  for  payment  of  an  account  containing  an 
entry,  **  To  bank  notes  sent  per  post  £100,*'  his  books  were  admitted  in  his  favour ; 
there  being  evidence  that  he  had  been  in  use  (like  a  private  banker)  to  send  bank  notes 
to  his  correspondents,  and  in  particular  to  the  defender.  See  also  Fumess  v.  Cope, 
1828,  2  Mo.  and  Pa.,  197.  («)  Macqueen  r.  M'Intosh,  1827,  4  Mur.,  198. 

They  were  admitted  without  objection  in  an  action  by  the  agent  for  the  expenses  of  law 
proceedings,  the  Lord  Chief-Commissioner  remarking  that  he  had  not  been  accustomed 
to  see  such  evidence  admitte<l.     See  also  Macqueen  r.  Colvin,  1827,  4  Mur.,  198. 

(/)  Balfour  r.  Shan>,  1883,  11  S.,  784. 
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beeii  held  nut  to  be  evidence  against  his  landlord  of  the  quantity  of 
manure  laid  on  the  farm  (g),  or  of  the  sum  expended  by  the  tenant 
on  repairs  (Ji),  And  the  private  books  of  one  partner  were  held 
not  to  be  admissible  against  the  representatives  of  his  copartner 
(who  was  not  proved  to  have  seen  them),  to  instruct  payments  al- 
leged to  have  been  made  by  the  former  to  the  latter  (t).  The 
books  in  these  cases  were  considered  not  to  have  the  trustworthy 
character  of  those  wliich  are  made  up  in  the  ordinary  course  of 
business.  Yet  where  a  question  as  to  the  intromissions  of  a  person 
(e.g.,  an  executor)  arises  at  an  interval  of  several  years,  the  Court 
will  pay  regard  to  entries  appearing  to  have  been  made  in  bona  fide 
at  the  time  in  books  which  do  not  come  within  the  category  of 
mercantile  or  business  books  (k).  And  if  such  books  are  adduced 
to  prove  the  receipt  of  money,  they  will  also  be  admitted  to  show 
that  it  was  paid  away  again  (I).  A  factor  s  or  steward's  books  will 
probably  be  admitted  to  prove  payments  made  on  behalf  of  his  con- 
stituent (wi). 

§  1181.  Mercantile  and  business  books  will  only  be  received  if 
they  appear  to  have  been  regularly  kept,  and  if  they  are  free  from 
interpolations  and 'marks  of  concoction ;  for  if  a  party  were  allowed 
to  found  on  books  which  are  opeii  to  the  suspicion  of  having  been 
fabricated,  a  very  wide  door  would  be  opened  to  fraud  {n).  The 
admissibility  of  books,  when  regularly  kept,  is  limited  to  such  mat- 


(g)  Patereon  v.  Blair,  1819,  2  Mur.,  179.  (h)  Laing  v.  Hay,  1829,  1  De. 

and  And.,  23.  (?)  Smith  v.  Logan,  1826,  6  S.,  82 ;  affd.,  4  W.  S.,  47.    There 

were  no  company  booka.  (k)  Fisher  v.  Fisher,  1850,  13  D.,  245,  per  L.  Just.- 

Clerk.  CO  Campbell  v.  M'Cartney,  1848,  14  D.,  1086— M*Kay  v.  Ure,  1847, 

10  D.,  89.     See  infra,  §  1182.  (m)  The  view  in  the  text  is  supported  by  Ersk., 

4,  2,  14,  and  Tait  Ev.,  275 ;  where  it  appears  that  the  factor's  oath  in  supplement  is 
admissible.  (n)  Ersk.,  4,  2,  4— Tait  Ev.,  274— Ivory  v.  Gourlay,  1816,  4  Dow, 

4G7.  This  was  an  action  by  Gourlay's  assignee  against  a  bankrupt  estate  for  payment 
of  four  parcels  of  flax,  furnished  by  Gourlay  to  the  bankrupt.  Tlie  first  item  was  in- 
structed by  an  account  with  a  noto  indorsed  in  the  bankrupt's  handwriting,  and  was  re- 
gularly entered  in  Gourlay's  books.  The  second  had  been  entered  in  his  day-book  to 
the  debit  of  another  person  connected  with  the  bankrupt,  but  had  been  carried  to  the 
bankrupt's  debit  in  the  ledger,  a  marking  to  that  effect  in  a  different  handwriting  ap- 
I)earing  on  the  margin  of  the  day-book.  The  third  parcel  was  entered  in  the  day-book 
at  the  bottom  of  a  page,  out  of  its  order  in  date,  and  seemingly  interpolated.  The 
fourth  was  rcp:ularly  entered  ;  and  latterly  it  was  not  disputed.  The  pursuer  founded 
on  his  books  to  prove  rcsting-owing  of  all  the  items,  and  to  prove  contiuuoueness  of  the 
account  as  eliding  prescription  of  the  first  item.  On  this  and  other  evidence  the  Court 
of  Session  gave  decree  for  the  whole ;  but  the  House  of  I^ords  reversed  the  judgment, 
and  remitted  the  case,  with  a  finding  that  tliere  was  sufficient  evidence  of  the  first  item 
(unless  it  was  prescribed),  but  not  of  the  second  an<l  third  items. 
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ters  as  fall  directly  within  their  province,  and  of  which  they  are  the 
ordinary  and  proper  record.  Accordingly,  in  an  action  founded  on 
alleged  guarantee  for  the  price  of  goods,  where  goods  had  been  pre- 
viously furnished  on  the  defender's  credit,  and  paid  for  by  him,  and 
where  the  books  of  the  pursuer  contained  an  entry  that  the  furnish- 
ings for  which  payment  was  demanded  had  been  made  to  the  same 
person,  and  on  the  same  order,  the  Court  held  that  the  books,  with 
the  oath  in  supplement  of  the  pursuer's  salesman,  was  "  not  a  law- 
ful course  of  evidence  "  to  establisli  the  averment  of  guarantee  (o). 
§  1182.  Nor  are  mercantile  books  full  proof  in  favour  of  the 
merchant,  being  his  own  writings,  made  up  ex  parte  (jo).  This 
principle  was  applied  in  a  narrow  case  where  a  bank  account,  con- 
taining entries  to  the  debit  and  credit  of  the  same  person,  was  en- 
tered in  separate  books  (a  "  deposit  journal "  and  a  "  ledger  ")  ;  and 
the  bank  failed  in  consequence  to  prove  their  advances,  although  it 
was  admitted  that  if  the  entries  had  been  in  a  continuous  account, 
the  customer  could  not  have  founded  on  the  one  side  of  it  without 
giving  efifect  to  the  other  (r). 

§  1183.  Partly  on  the  principles  above  illustrated,  but  chiefly 
on  account  of  their  being  written  admissions,  a  party's  books  may 
be  used  in  evidence  against  him,  notwithstanding  the  general  prin- 
ciple that  imdelivered  documents  are  like  imuttered  thoughts,  and 
not  admissible  in  evidence.  The  competency  is  not  limited  to  the 
business  books  of  a  party.  Thus  private  books  holograph  either  of 
a  merchant  («),  or  of  one  who  is  not  in  trade  (<),  are  admissible  to 
prove  payments  made  to  him,  goods  received  by  him,  and  similar 
facts.  And  business  hooks  in  the  handwriting  of  a  party's  book- 
keeper are  admissible  for  the  same  purpose,  the  party  being  pre- 
sumed to  have  authorised  or  been  privy  to  their  contents  {y).  En- 
tries in  a  pass-book  kept  by  the  creditor  in  certain  debts,  and  made 
either  by  her  or  by  her  daughter  under  her  directions,  were  held  to 
prove  payments  to  account ;  which,  being  indefinite,  were  attributed 

(o)  Bnchanan  v,  Scott,  1816,  noted  in  Hume  D.,  422.  (p)  Hatton  v.  Buck- 

murter,  1868,  15  D.,  674.  (r)  British  Linen  Co.  v,  Thomson,  1868, 16  D., 

814 ;  see  ntpra,  }  1180.  ($)  Pnireyance  v.  Cuningham,  1677,  M.,  12,628. 

The  books  proved  both  the  reoeipt  of  the  principal  sum  and  the  payment  of  seyeral 
yean*  interest.  (t)  Wardlaw  o.  Gray,  1662,  M.,  12,620— Lowrie  v,  Dnim- 

mond,  1676,  M.,  12,622.  To  understand  this  report  see  the  case  between  the  same  par- 
ties in  1676;  2  B.  Snp.  (Stair's  Decisions),  181— Burnett,  1662,  2  B.  Sup.,  296— Currier 
V.  Halyburton,  1688,  M.,  12,626.  (u)  Knox  v.  Martin,  1860,  12  D.,  719.    This 

rule  is  obaeired  in  daily  practice. 
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to  interest  on  a  bond,  although  in  her  oath  of  cahimny  she  deponed 
that  they  were  made  to  account  of  bills  (x).  So  the  triennial  or 
sexennial  prescription  may  be  overcome  by  entries  of  payments  of 
interest,  &c.,  in  the  debtors  books  written  by  himself  or  by  his 
book-keeper  (y) ;  and  in  questions  of  onerosity  of  bills,  the  books  of 
the  holders  are  often  important  evidence  against  themselves  (2).  A 
partes  books  are  also  admissible  against  him  to  prove  a  course  of 
dealing,  when  that  is  relevant  to  the  issue  (a)} 

§  1184.  The  books  and  balance  sheet  of  a  company  are  conclu- 
sive in  questions  between  the  partners  or  their  respective  executors, 
as  to  the  share  which  each  partner  drew  (b).  And  on  the  ground 
that  all  the  partners  are  presumed  to  be  aware  of  entries  made  by 
the  company's  book-keeper,  these  were  admitted  in  a  question 
whether  a  private  debt  of  one  partner  had  been  paid  from  the 
company's  funds,  or  with  money  furnished  by  a  third  party  (c). 

§  1185.  A  detached  account  charge  and  discharge  was  once 
held  to  prove  repayment  of  money  advances,  having  been  holograph 
of  the  creditor,  and  found  in  his  repositories  after  his  death  (d). 
But  the  more  just  view  seems  to  be  against  admitting  such  ac- 
counts, unless  docqueted  or  signed,  because  they  are  often  made 
in  anticipation  of  transactions  which  may  have  never  been  com- 
pleted (e). 

The  rules  as  to  the  effect  of  the  books  of  an  agent  against  his 
principal,  a  cedent  against  his  assignee,  and  the  like,  are  noticed 
elsewhere  (/) ;  as  are  also  the  rules  as  to  the  authentication  of 
docqueted  accounts  (gr).^ 

(z)  Couper  v.  Young,  1849, 12  D.,  190.  (y)  Black  v.  Stand's  Cre.,  1828. 

2  S.,  118.    See  also  Berry's  Reps.  v.  Wight,  1822, 1  S.,  483.  (z)  See  supra, 

ii  842,  862.  (a)  Blair  v.  Russell,  1828/  6  S.,  886— Calder  v.  Calder,  1826, 

4  S.,  881.  (b)  Blair  v,  Russell,  m^tra,  {e)  Kenney  v.  Walker,  1886, 

14  S.,  808.  (rf)  Millar  1;.  Bonar,  1708,  M.,  12,626.  (e)  Nasmyth  v. 

Bower,  1666,  M.,  12,621.  (/)  See  the  chapter  on  Admissions,  n\fra,  §  1484, 

et  $eq.  (^)  Supra,  J  788,  et  seq. 


1  In  an  action  of  resting-owing,  where  the  defence  was  non-liability,  a  proof  was  al- 
lowed, and  partial  excerpts  from  the  pursuer's  books  produced.  It  was  held  incompe- 
tent to  tender  these  excerpts  with  a  view  to  prove  payment,  no  such  plea  having  been 
stated,  and  no  excerpts  or  productions  made  with  reference  to  such  a  defence ;  Gkx)dwin 
V.  Maclean,  1867,  19  D.,  878. 

2  It  was  held  by  the  Second  Division  that  an  entry  in  a  bank  pass-book,  duly  ini- 
tialed by  the  oflftcers  of  the  bank,  being  a  writ  m  re  mereatoria^  is  a  probative  writ  as 
against  the  bank,  and  cannot  be  challenged  ope  ejMptionie,  but  only  by  reduction.  But 
the  House  of  Lords,  reversing  the  decision  of  the  Court  of  Session,  held  that  such  an 
entry  was  merely  prima  facie  evidence  against  the  bank,  and  was  challengeable  ope  ex- 
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CHAPTER  XII. — OF  NOTARIAL  INSTRUMENTS. 

§  1186.  A  notarial  instrument  is  the  narrative  under  the  hand 
of  a  notary,  detailing  procedure  which  has  been  transacted  by  or 
before  him  in  his  official  capacity.  It  is  not  made  on  oath,  but  is 
within  the  general  oath  defideli  adminiatratione^  which  the  notary 
takes  when  he  enters  on  his  office.  A  notarial  instrument  is  the 
only  competent  mode  of  proving  those  facts  of  which  it  is  the  re- 
cognised record ;  whereas  upon  other  matters  it  is  usually  inadmis- 
sible, because,  being  beyond  the  powers  intrusted  by  law  to  the 
notary,  it  is  non-official. 

§  1187.  Thus,  on  the  one  hand,  an  instrument  of  sasine  is  in- 
dispensable to  the  proof  of  infeftment  by  symbolical  delivery  (a)  ; 
while  under  the  modern  system  infeftment  is  constituted  by  exped- 
ing  and  recording  an  instrument  in  the  statutory  form  {h)}    A  no- 

(a)  Stair,  4,  42,  9— Erek.,  2.  8,  84.  (h)  8  and  9  Vict.,  c.  86,  {  1—10  and 

11  Vict,  c.  49,  I  6. 


eeptionia;  Rhind  o.  Commercial  Bank,  1867,  19  D.,  619.  Lord  Cowan  oonsidered  that 
these  entries  in  pass-books  were  in  every  respect  equivalent  to  deposit-receipts:—"  I 
think  it  clear  that,  in  the  absence  of  written  evidence,  or  of  an  offer  to  prove  the  entry 
a  mistake  by  the  oath  of  the  pursuer,  the  pass-book  must  be  taken  hoe  %tatu^  and  until 
reduced,  as  good  evidence  of  the  debt ;"  reversed.  House  of  Lords,  10th  February  1860, 
8  Macq.,  648.  In  Fraser  v,  Bruce  it  was  held  that  an  entry  in  a  depositor's  pass-book 
with  a  savings  bank,  of  a  pajrment  made  to  a  third  party,  who  aflixed  his  signature  to 
an  entry,  is  competent  evidence  of  the  receipt  of  the  money  by  the  third  party ;  1867, 
20  D.,  116.  Many  recent  cases  as  to  the  admissibility  of  entries  in  the  books  of  de- 
ceased persons  against  their  interest  wiU  be  found  in  the  English  reports ;  Drett  r, 
Corser,  21  Beav.,  62— Webster  t;.  Webster,  1  P.  and  F.,  401— Bright  v,  Legerton,  7  Jur. 
N.  S.,  669— Rawlins  v.  Rickards,  28  Beav.,  870. 

1  It  may  be  convenient  to  note  briefly  the  alterations,  in  so  far  as  they  bear  upon 
the  forms  of  deeds  noticed  in  this  and  other  chapters,  effected  by  the  Titles  to  Land 
Act,  21  and  22  Vict.,  c.  76.  The  main  feature  of  the  act  is  the  recording  a  conveyance 
of  lands  in  the  Register  of  Sasines,  in  place  of  an  instrument  of  sasine  following  upon 
the  conveyance.  An  instrument  of  sasine  is  therefore  ({  1)  no  longer  necessary.  Where 
it  is  not  desired  to  record  the  whole  of  the  conveyance,  the  act  (J  2)  authorises  a  nota- 
rial instrument  to  be  expede  in  favour  of  the  party  to  whom  the  conveyance  is  granted, 
in  which  such  parts  of  the  conveyance  as  relate  to  the  lands  in  which  a  real  right  is  de- 
sired to  be  obtained  are  set  forth.  "  The  object  of  the  notarial  instrument  is  simply  to 
furnish  a  certified  excerpt  from  the  conveyance."  Section  4  dispenses  with  instruments 
of  resignation  ad  remanenttam^  and  provides  that,  in  place  thereof,  the  warrant  of  re- 
signation be  recorded  in  the  Register  of  Sasines,  or  a  notarial  instrument  be  expede 
and  recorded  as  in  the  case  of  an  ordinary  conveyance.  When  an  instrument  of  resig- 
nation ad  remanmtiam  is  used,  it  may  be  recorded  (J  19)  at  any  time  during  the  life  of 
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tarial  instrument  is  the  only  competent  proof  of  resignations  ad  re- 
manentiam  (c) ;  and  at  one  time  it  was  required  to  resignations  in 
favorem;  but,  aft^r  having  fallen  into  desuetude  (d),  it  was  abol- 
ished by  statute  with  regard  to  the  latter  class  of  actus  legitimi  (e). 
An  instrument  by  a  notary  is  necessary  to  prove  intimation  of  an 
assignation  or  translation  (/),  unless  when  the  intimation  is  ac- 
knowledged by  a  writing  under  the  debtor's  hand  (gr).  By  statute 
a  notarial  instrument  is  indispensable  to  a  disentail  (A)  ;  and  to 
completing  the  title  of  the  creditor  s  heir,  and  in  some  cases  that  of 
his  singular  successor,  under  the  Heritable  Securities  Acts  (t).  The 
protest  of  a  bill  or  promissory-note,  and  all  other  protests,  can  only 
be  proved  by  notarial  instruments  {k)}  A  writ  of  this  nature  was 
also  required  for  proving  requisition  and  consignation  of  the  sum 
borrowed  under  the  obsolete  security  of  wadset  (1). 

§  1188.  On  the  other  hand,  wherever  law  does  not  require  the 
interference  of  a  notary,  his  acts  are  unauthorised,  and  his  instru- 
ments are  inadmissible.  Thus  an  instrument  of  protest  upon  the 
fact  was  rejected  as  evidence  of  wrongous  imprisonment  in  an  ac- 

(c)  Stair,  2.  2,  2— Erek.,  2,  7,  19,  20.  (d)  Renton  v.  Anstmther,  1848, 

11  D.,  87.  («)  8  and  9  Vict.,  c.  86,  §  9.  (/)  Stair,  4,  42,  9— 

Erek.,  8,  6,  8—2  Bell's  Com.,  17.  {$)  Ersk.,  8,  5,  4— Bell's  Ck>m.,  n^a— 

Bell's  Pr.,  }  1465— iSupra,  $  766.  There  are  also  eqniyalents  to  intimation,  which  do 
not  require  the  intervention  of  a  notary,  e.  g.y  the  assignee's  raising  action  against  the 
dehtor,  and  the  debtor's  paying  him  interest ;  see  Bell's  Com.,  tupra, 

(A)  11  and  12  Vict.,  c.  86,  gg  8,  12.  (t)  8  and  9  Vict.,  c.  81,  ??  1,  4,  6 ; 

extended  to  all  heritable  securities  by  17  and  18  Vict.,  c.  62.  {k)  1  Bell's  Com., 

413— Bell's  Pr.,  §  889— Thomson  on  Bilk,  448.  (/)  Ersk.,  2,  8,  19,  26. 


the  party  in  whose  favour  it  is  ezpede.  An  instrument  of  sasine  being  no  longer  neces- 
sary, the  precept  of  sasine  is,  by  section  6,  dispensed  with.  By  sections  6,  7,  8,  and  9, 
writs  of  confirmation  and  resignation  (written  on  the  conveyance  itself)  are  substituted 
for  charters  of  confirmation  and  resignation.  Other  sections  of  the  act  provide  for 
the  simplifying  and  shortening  of  the  forms  by  which  a  party  conveys  lands  to  which 
he  has  only  a  personal  right.  Section  88  extends  the  provisions  of  6  and  7  Will.  IV, 
c.  88  (by  which  instruments  of  sasine  are  declared  free  from  challenge  on  the  ground 
of  erasures),  to  recorded  notarial  instruments.  None  of  the  provisions  of  the  act  are 
compulsory  (J  20),  so  that  aU  the  forms  for  the  constitution,  transmission,  and  com- 
pletion of  land  rights  in  use  before  the  passing  of  the  act  may  still  be  employed.  See 
Analysis  of  the  Titles  to  Land  Act,  by  Mr  George  Boss,  Advocate,  and  Menzies*  Lec- 
tures on  Conveyancing,  8d  edition,  1863.  Similar  changes  as  to  the  forms  applicable 
to  burgage  tenure  are  effected  by  a  later  statute,  23  and  24  Vict.,  c.  148. 

'  A  notarial  protest  is  not  now  necessary  to  prove  the  presentment  and  dishonour  of 
a  biU  or  promissory-note,  in  order  to  preserve  recourse  against  the  drawer  or  indorser. 
That  may  be  proved  prcut  de  jure  to  the  effect  of  preserving  such  recourse ;  19  and  20 
Vict.,  c.  60,  i  18. 
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tion  of  damages  (m),  and  as  evidence  of  the  state  of  a  vessel  in  an 
action  on  a  policy  of  insurance  (n),  and  as  evidence  of  the  insuffi- 
cient state  of  a  mill  in  an  action  for  abstracted  multures  (o).  In 
these  cases  the  instrument  was  held  probative  of  the  fact  that  a 
protest  had  been  taken,  that  being  a  proceeding  in  presence  of  a 
notary, — ^but  inadmissible  to  prove  the  stat^  of  matters  on  which 
the  party  thought  fit  to  protest,  the  proper  evidence  of  these  being 
by  witnesses  examined  on  oath.  This  is  a  more  correct  mode  of 
dealing  with  such  evidence  than  that  which  was  sometimes  adopted 
when  the  Court  used  to  sit  both  as  judge  and  jury,  and  when  it  was 
not  unusual  to  admit  notarial  instruments  as  evidence  on  matters 
on  which  they  were  non-official,  provided  they  were  adminiculated 
by  evidence  on  oath  {p).  But  even  at  that  time  the  Court  more 
than  once  refused  to  admit  notarial  instruments  as  evidence  of  such 
facts  (r).  In  like  manner  a  notarial  instrument  is  inadmissible  as 
evidence  of  such  intimations  or  citations  as  are  by  law  intrusted  to 
messengers-at-arms  (s), 

§  1189.  On  the  same  principle,  while  a  notarial  instrument  is 
probative  of  the  facts  which  are  intrinsic  to  its  purpose  as  an  offi- 
cial narrative  (<),  it  is  not  admissible  to  prove  such  as  are  extrin- 
sic (u).  So  an  instrument  of  intimation  of  an  assignation  is  not 
admissible  to  prove  the  existence  either  of  the  assignation  or  of 
the  right  assigned  (a?).  Nor  is  an  instrument  of  sasine  presumptive 
evidence  of  the  existence  of  its  warrant  (y),  except  in  ancient  mat- 
ters, or  when  prescriptive  possession  has  followed  on  it  (2).  Owing 
to  the  sasine  in  favour  of  an  heir  entering  by  hasp  and  staple  not 
proceeding  on  a  precept,  the  instrument  thereupon  is  probative 
both  of  the  fact  of  the  entry  and  of  the  heir's  propinquity  (a). 

It  is  also  thought  that  a  notarial  instrument  will  be  admissible 
on  extrinsic  matters,  where,  from  the  notary  and  witnesses  having 
died,  secondary  evidence  may  be  received. 

(m)  Hosie  v,  Baird,  1828,  4  Mur.,  417.  (n)  Thomson  v.  Biaset,  1828,  8 

Mur.,  297.  (0)  Clark's  Tr.  1;.  Hill,  1827,  4  Mur.,  206. 

(jp)  Lawrie  v,  Gibson.  1671,  M.,  12,601— Glass  v.  Stuart,  1716,  M.,  12,607— Stair, 
4,  42,  9— Ersk.,  4.  2.  6.  (r)  Anstruther  v.  Thomson,  1611.  M..  12,499— 

Lawrie  v.  Miller.  1629,  M..  ib.— See  also  Malyenius  v.  Hepburn,  1686,  M.,  688. 

(<)  Harwell  V.  Mag.  of  Jedburgh.  1714,  M..  12,270.  (0  Stair.  4,  42.  9— 

Erak.,  2.  8,  84,  and  4,  2,  6— BeU's  Pr.,  i  2220,  1— Tait  Ev.,  4— Balfour  ©.  Lyle.  1882. 
10  S.,  868.  (u)  Ersk.,  4.  2,  6— BeU's  Pr.,  supra.  (x)  Ersk..  tupra, 

(y)  Stair,  2,  8,  19— Ersk.,  tupra— heWa  Pr.,  tupra— J).  Roxburghe  v.  Kerr,  1822.  1 
8h.  Ap.  Ca.,  167— Ker  v.  Ker,  1688,  M.,  12.609— Nerval  v.  Hunter.  1664,  M.,  12,517— 
Mitchell  V,  Gowie,  1672,  M.,  12,620.  (t)  Stair,  «ti/>ra— 1694,  c.  218. 

(a)  Stair,  2,  3,  19— Ersk.,  2,  8,  88— Cases  in  M.,  12,618,  tt  teq. 
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§  1190.  A  notarial  instrument  is  only  admissible  to  prove  facts 
palpable  to  the  senses,  not  to  prove  matters  of  opinion  (6). 

§  1191.  The  admissibility  of  notarial  instruments  arises  from 
their  being  executed  by  persons  duly  qualified.*  But  in  order  to 
prevent  fraud,  and  to  protect  instruments  ex  facie  probative,  it  is 
enough  if  the  persons  whose  signatures  they  bear  were  habit  and  re- 
pute notaries  at  the  time  (c).  Acts  by  a  notary  for  his  own  behoof 
in  matters  in  which  he  is  personally  interested  are  invalid  (d) ;  but 
it  is  doubtful  whether  he  may  not  act  against  his  interest,  c.y.,  by 
giving  sasine  upon  a  precept  granted  by  himself  (c).*  The  validity 
of  an  instrument,  however,  will  not  be  impaired  by  an  interest 
which  has  emerged  after  its  date  (/).  It  is  "  irregular  and  un- 
suitable "  in  the  managing  partner  of  ff  bank  to  act  as  notary  in  the 
affairs  of  the  bank ;  but  a  mere  stock-holder  seems  not  to  be  dis- 
qualified {g).  In  instruments  which  require  a  procurator  the  same 
person  cannot  act  as  such  and  notarially  (A).  A  notary  may  act  in 
matters  in  which  his  relations  are  concerned  (t)  ;  although  it  would 
seem  that  he  cannot  officiate  in  favour  of  his  wife  (i). 

(6)  Miller  v.  L.  Gullemie,  1541,  M.,  12,498.  (c)  Cunningham  v.  Sempil, 

1668,  M.,  8091— Seton  v.  Cant,  1698,  M.,  12,448— L.  Huntly  r.  L.  Forbes,  1619,  M., 
12,449— Spence  v,  Reid,  1610,  M.,  8092— Douglas  v.  Chieslie,  1615,  M.,  ib.— Stair,  4, 
42,  9— S©e  tVi/ra,  §  1215.  {d)  Leith  Bank  v.  Walkers,  1886,  14  S.,  882— 

Russell  v.  Kirk,  1827,  6  S.,  138— Office  of  a  notary,  86— Duff  Feud.,  14 ;  117— See  also 
L.  Gormock  o.  the  Lady,  1688,  16,874.     See  infra,  \  1216.  («)  See  More's 

Notes,  404— Duff  Feud.,  117— Cheap  v,  Philp,  1667,  Dirl.  Dec.,  84— Howieson  v,  Gib- 
son, 1629,  M.,  646 ;  16,879— Sim  v.  Clark,  1881,  10  S.,  86— Russell  ©.  Kirk,  wpra, 

(/)  Mackenzie  ».  Smith,  1880,  9  S.,  62.  {g)  Farries  v.  Smith,  9th  June 

1818,  F.  0.  (A)  Scott  v.  L.  Drumlanrig,  1628,  M.,  846— Mack.  Inst.,  8,  6,  8. 

(•)  Reid  V,  Grindlay,  1880,  9  S.,  81— Duff  Feud.,  14 ;  117.  (A)  See  Tait. 

1848, 10  D.,  1866. 


s  The  act  18th  Vict.,  c.  25,  enacts  (§1),  that  when  any  person  called  as  a  witness 
in  any  court  of  civil  judicature  in  Scotland,  or  requiring  or  desiring  to  mak«  an  affi- 
davit or  deposition,  shaU  refuse  or  be  unwilling,  from  aUeged  conscientious  motives,  to 
be  sworn,  it  shall  be  lawful  for  the  judge,  or  other  presiding  officer,  to  allow  him  to 
make  a  solemn  affirmation  or  declaration.  In  the  case  of  Andrew  Marshall,  petitioner, 
1862,  24  D.,  876,  it  was  held  that  the  act  did  not  apply  to  the  case  of  a  notary -public, 
and  that  the  oath  cfe  fiddi^  which  a  notary  is  required  to  take  on  his  admission,  could 
not  be  dispensed  with. 

^  A  trust-disposition  and  settlement  of  heritage  and  moveables,  executed  for  the 
granter  by  two  notaries,  was  reduced  as  not  validly  authenticated,  because  one  of  the 
notaries  (who  was  a  law-agent,  and  there  being  a  declaration  in  the  deed  that  the  trus- 
tees might  employ  and  pay  one  of  their  number  as  law-agent)  was  nominated  a  trustee 
under  the  deed ;  Ferrie  v.  Ferrie's  Trustees,  1868,  1  Macph.,  291.  See  mpra,  \  676, 
note  7. 
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By  a  revenue  statute  (1)  it  is  made  incompetent  for  notaries  to 
act,  unless  they  have  complied  with  certain  requisites  as  to  admis- 
sion, and  taken  out  stamped  certificates.  There  seems  to  be  no  de- 
cision in  which  an  instrument  was  cut  down  on  this  ground  (?n). 

§  1192.  In  general,  a  notary's  powers  extend  over  all  Scotland. 
But  the  town-clerk  of  a  royal  burgh  has  an  exclusive  privilege  to 
act  in  instruments  in  burgage  holdings  (w).*  Until  recently,  sasines 
in  crown  lands,  on  such  precepts  as  passed  to  heirs  upon  retours, 
could  only  be  expede  by  the  sheriff-clerk  of  the  county,  or  his  de- 
pute (o)  ;  the  latter  of  whom  oflSciated  in  his  principal's  sasines  (p). 
This  privilege  has  been  abolished  (r). 

§  1193.  Every  "  consul-general  or  consul  appointed  by  Her 
Majesty  at  any  foreign  port  and  place  "  has  the  same  powers  there 
as  has  a  notary  in  the  United  Kingdom  («), 

§  1194.  Acts  and  instruments  imder  the  hand  of  a  foreign 
notary  seem  to  be  effectual  in  this  country,  the  office  being  of  a 
European  character  (t).  But  in  an  ex  parte  proceeding,  where  an 
instrument  of  disentail  had  been  executed  before  a  French  notary, 
the  Court  recommended  that  the  notar/s  subscription  should  be 
attested  by  the  Maire,  or  in  some  other  way,  in  order  to  show  that 
the  person  subscribing  held  the  notarial  office  (w).* 

§  1195.  As  to  the  authentication  of  notarial  instruments. — ^At 
first  the  notary  attested  his  instruments  by  his  seal,  and  afterwards 
by  his  initials  in  a  cypher— csMed  also  a  monogram,  paraph,  or  ruck 
— ^which  latterly  became  a  fanciful  signature  surrounded  by  a 
motto  (x).  The  motto  is  still  required  in  the  more  important  in- 
struments (y),  except  those  noted  below  («).     Notaries  now  sign 

(0  89  and  40  Geo.  Ill,  c.  72,  g  7.  (m)  See  Tait  Ev.,  7. 

(n)  1667,  c.  27--Erek.,  2,  8,  41— Dawson  ».  Mag.  of  Glasgow,  1827, 6  8.,  19— M*Ga- 
chiist  V,  Rowan,  1667, 1  B.  Sup.,  685.  The  clerk  of  a  burgh  of  regality  has  not  this 
privilege,  and  cannot  acquire  it  by  prescription ;  Mag.  of  Edinburgh  v,  Howart,  2d  Feb- 
ruary 1814,  F.  C.  The  Court  of  Session  authorise  the  sheriff-clerk  to  act  in  instru- 
ments on  burgage  rights  in  favour  of  the  town-clerk  ;  Duff,  1828,  2  S.,  117 ;  or  of  the 
town-clerk's  wife;  Tait,  1848,  10  D.,  1866.  (o)  1640,  c.  77—1606,  o.  16— 

Ersk.,  2,  8,  87.    See  also  1666,  c.  84.  {p)  Duff  Feud.,  117. 

(r)  8  and  9  Vict.,  c.  86,  }  C.  («)  6  Geo.  IV,  c.  87,  J  20— Cuningham, 

1860, 12  D.,  748.  (t)  Story's  Confl.,  ?  682  (aj— Story  on  BiUs,  277— Cuning- 

ham, supra,  (u)  Cuningham,  supra,  (x)  2  Ross,  189. 

(y)  Tait  Ev.,  26— See  H.  M.  Advocate  v.  Urquhart,  1766,  Cr.  and  St.,  686. 

(a)  The  motto  is  not  required  to  instruments  of  disentail ;  11  and  12  Vict.,  c.  86, 
Bch.;  or  to  instruments  in  favour  of  the  creditor's  heir,  under  the  Heritable  Secu- 


A  This  privilege,  except  in  certain  cases,  is  abolished ;  28  and  24  Vict.,  c.  148,  §  21. 
•  In  Cole  V.  Shcrard,  1866,  11  Exch.  Rep.,  482,  the  Court  of  Exchequer  received  an 
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their  names  to  all  their  instruments  (a),  and  must  sign  each  leaf  of 
instruments  of  sasine  written  bookways  on  more  than  one  sheet  (b). 
In  all  instruments  each  page  should  be  subscribed  by  the  notary. 
And  he  ought  to  add  the  letters  N.  P.  to  his  signature. 

§  1196.  Each  leaf  of  instruments  of  sasine  in  the  old  style, 
written  bookways,  and  consisting  of  more  than  one  sheet,  must  also 
be  signed  by  the  witnesses  to  the  ceremony  (c);  who  must  be  above 
pupillarity  (d),  and  must  not  be  fewer  than  two  (e).  Their  sub- 
scriptions are  indispensable  to  instruments  of  sasine  written  in  the 
old  form  of  rolls,  and  to  instruments  of  resignation  ad  remanentiam^ 
and  of  intimation  of  assignations,  translations  or  retrocessions  to 
bonds,  contracts,  or  other  writs  (/).  The  witnesses  need  only  sign 
the  last  page  of  instruments  of  sasine  in  the  new  style,  of  whatever 
length  ;  since  they  attest  the  notary's  subscription,  and  not  (as  for- 
merly) the  act  of  symbolical  delivery  (y).  They  must  sign  the  last 
page  of  instruments  of  disentail  (7i),  and  of  instnmients  in  favour 
of  the  creditor's  heir  under  the  Heritable  Securities  Act  of  1845  (i). 
It  is  the  common  practice  for  instruments  of  protest  of  bills  not  to 
be  signed  by  the  witnesses  (4).  But  the  probative  value  of  all  in- 
struments is  increased  by  their  subsQriptions  (Z). 

§  1197.  The  witnesses  must  be  designed  in  instruments  of  sa- 
sine in  the  old  form,  and  instruments  of  resignation  ad  remanenr- 
tiam,  and  of  intimation   of  assignations   and  retrocessions  (w). 

rities'  Act ;  8  and  9  Vict.,  c.  81,  Bch.  8.  It  is  adhibited  in  the  statutory  schedule  for 
instruments  of  sasine  in  the  new  form  in  burgage  property,  10  and  11  Vict.,  c.  49, 
sch.  D.;  but  omitted  in  the  forms  for  other  instruments  of  sasine  in  the  new  form  in  8 
and  9  Vict.,  c.  86,  sch.  B— 10  and  11  Vict.,  c.  47.  sch.  C— 10  and  11  Vict.,  c.  48,  sch. 
L.  (a)  The  act  1540,  c.  76,  requiring  the  signature  to  be  the  same  as  that 

in  a  book  kept  by  the  Sheriff  (if  it  was  ever  in  observance)  has  long  been  in  desuetude ; 
Ersk.,  4,  2,  6.  (b)  1686,  c.  17— Carnegie  v.  Scott,  1696,  M.,  8858— See  xt^pm, 

i  658.  (e)  1686,  c.  17—2  Roes,  192— Duff  v.  E.  Buchan,  1725,  Rob.  Ap.,  525 

—contra,  former  decisions  in  M.,  16,954,  6.  (d)  See  wpra,  f  689. 

(«)  Ersk.,  8,  2,  15—2  Ross  Lee.,  190—1684,  c.  4.  (/)  1681,  c.  6. 

(^)  See  Duff  on  Recent  Stat.,  7 — ^The  act  as  to  sasiues  in  burgage  property  (10  and 
11  Vict.,  c.  49,  sch.  D)  requires  only  the  last  page  to  be  signed  by  the  witnesses. 

(A)  11  and  12  Vict.,  c.  86,  sch.  (t)  8  and  9  Vict.,  c.  81,  sch.  1. 

(*)  Thomson  on  Bills,  449— Tait  Ev.,  22.  (/)  This  is  recommended  in 

Stair,  2,  3,  19  {ad  finem)—lh,,  4,  42,  9  (flrf;Jfi«m)-Tait  Ev.,  21.  (m)  1681, 

c.  5.  In  Morton  v.  Hunters,  1828,  7  S.,  172;  affd.,  4  W.  S.,  879,  an  erasure  in  the 
christian  name  of  a  witness  in  the  body  of  an  instrument  of  sasine  was  oTcrlooked. 
This  was  before  the  act  6  and  7  Will.  IV,  c.  83,  noticed  infra,  J  1208. 


affidavit  sworn  abroad  and  notarially  sealed.  An  instrument  of  protest  on  a  biU,  formal 
according  to  the  law  of  the  foreign  country  wher^  the  protest  was  taken,  is  a  good  war- 
rant for  summary  diligence  in  this  country  on  the  bill;  Elder  v.  Young,  1864,  17  D.,  66. 
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Their  designations  are  also  necessary  in  instruments  of  sasine  in 
the  modern  form  (n),  and  in  all  other  instruments  which  conclude 
with  an  ordinary  testing  clause  (o). 

§  1198.  Instruments  of  sasine  and  resignation  ex  propriis 
manibus,  being  in  effect  deeds  of  conveyance,  must  be  signed  not 
only  by  the  notary  and  witnesses,  but  also  by  the  granter  (p). 
The  witnesses  fo  such  deeds,  however,  do  not  require  to  subscribe 
or  to  be  designed  with  special  reference  to  the  subscription  of  the 
granter,  their  signatures  and  designations  being  held  to  apply  to  it 
as  well  as  to  the  subscription  of  the  notary  (r).  The  subscription 
of  the  granter  of  a  sasine  or  resignation  propriis  manibus  is  not 
necessary,  when  the  instrument  is  adminiculated  by  a  writing  under 
his  hand  («).  Instruments  of  resignation  and  sasine  in  burgage 
property  in  favour  of  disponees  will  not  be  sustained,  unless  they 
are  either  signed  by  the  party  from  whom  they  bear  to  flow,  or  are 
adminiculated  by  a  writing  signed  by  him  (t).  A  reversion  in  bur- 
gage property  by  instrument  under  the  hand  of  the  town-clerk, 
without  the  party's  subscription,  was  sustained  in  an  old  case  on  ac- 
count of  the  practice  (u). 

An  instrument  of  disentail  must  be  signed  not  only  by  the 
notary,  but  also  by  the  disentailer,  before  witnesses  in  common 
form  (x). 

§  1199.  Until  recently,  notaries  required  to  append  to  all  im- 
portant instruments  (e.gr.,  of  sasine  and  resignation)  a  holograph  (y) 
attestation  or  "  docquet."  Its  essentials  are  nowhere  authoritatively 
defined  («).     Among  them  seems  to  be  a  statement  that  the  notary 

(n)  8  and  9  Vict.,  c.  85,  sch.  A— 10  and  11  Vict.,  c.  47,  sch.  0—10  and  11  Vict., 
c.  49,  Bch.  D.      (o)  8  and  9  Vict.,  c.  81,  ach.  No.  8—10  and  11  Vict.,  c.  48,  sch.  L. 

{p)  1566,  c.  88— Erek.,  2,  8,  88— lb.,  2,  7,  20—2  Robs  Lee,  196. 

(r)  Kibbles  v.  Ross,  1804,  M.,  14,814 ;  1  Rosa  Ca.,  19.  See  also  Anderson  v,  Ander- 
son, 1828,  6  S.,  463.  Nor  is  it  necessary  to  design  the  writer  of  such  instruments ; 
Kibbles  v,  Ross,  mpra — Ivory's  Ersk.,  281,  note  61. 

(«)  Stair,  2,  8,  19 — Ersk.,  tupra  —2  Ross  Lee.,  tupra.  As  to  what  is  a  su£3cient  writ- 
ten adminicle,  see  Gray  v.  Finlayson,  1616,  M.,  12,609— Murray  v.  Shaw,  1618,  M., 
12,610— Lady  Mountquhannie  v.  St  Andrews,  1632,  M.,  12,616— Buchan  v,  Taits,  1669, 
M.,  12,619— Young  v.  Thomson,  1672,  M.,  12,620— Mackenzie  v.  Monro,  1781,  M., 
12,524.  Sasine  by  a  man  intuitu  matrimonii  has  been  sustained  without  any  written 
adminicle,  where  the  provision  was  reasonable ;  Stair,  2,  3,  19 — Compare  Clapperton  v, 
Uumo,  1628,  M.,  12,612— Kell  v.  Morrison,  M.,  12,608— Hamilton  v.  Hamilton,  1689, 
M.,  12,616— Wallace  ».  Kemal,  1669,  M.,  12,816. 

(0  Stair,  2,  8,  19— Ersk.,  2,  8,  38.  (u)  Galloway  v.  Burgh  of  Dumbarton, 

1664,  M..  ZlfA.  (x)  11  and  12  Vict.,  c.  86,  §  82,  sch.  (y)  According  to 

uniform  practice  the  docquet  should  be  holograph ;  see  1  Jurid.  Styles,  70,  note  f* 

(z)  For  the  form  of  the  docquet,  see  Office  of  a  Notary,  27,  28— Ersk.,  Appz.,  4— 
2  Ross  Lee.,  187.    Bad  grammar  does  not  destroy  the  docquet;  M'Intosh  v.  Inglis,  1826, 
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was  present  (a),  and  that  he  saw,  knew,  and  heard  (or  words  to  that 
effect)  the  procedure  which  he  records  (6).  The  docquet  to  an  in- 
strument of  sasine  in  the  old  form  must  mention  the  number  of 
pages  of  which  the  instrument  consists,  if  it  is  written  bookwise  on 
more  than  one  sheet  (c).  The  notary's  name  ought  to  be  both 
stated  at  length  in  the  beginning  of  the  docquet  (d),  and  subscribed 
to  it.  But  the  subscription  has  been  dispensed  with,  where  the 
name  was  set  out  in  the  notary's  handwriting  in  the  body  of  the 
docquet  (e).  Any  alterations  by  way  of  deletion,  superinduction, 
or  the  like,  in  the  instrument  should  be  mentioned  in  the  doc- 
quet (/). 

A  shorter  docquet  is  used  in  less  important  in8trument8,/and  was 
once  sustained  in  the  case  of  a  sasine  (g), 

§  1200.  The  docquet  is  no  longer  necessary  to  instruments  of 
resignation  ad  remanentiam  (A);  and  an  ordinary  testing  clause  has 
come  in  its  place  in  instruments  of  sasine  in  the  new  form  (i).  In- 
struments of  disentail  (t),  and  instruments  in  favour  of  the  credi- 
tor's heir  under  the  Heritable  Securities  Act  of  1845  (i),  also,  con- 
clude by  a  testing  clause. 

§  1201.     As  to  the  contents  of  notarial  instruments^  reference 


4  S.,  190 :  and  a  docquet  has  been  sustained  in  which  there  were  three  omissions  and 
three  other  clerical  errors,  none  of  them  being  in  ntbttantialilnu;  M'Ghie  v.  Leishman, 
1827,  6  S.,  758.  (a)  M'Intosh  v.  Inglis,  supra.    It  is  usual,  but  not  necessary, 

to  state  that  the  notary  was  asked  and  required  to  officiate ;  Duff  Feud.,  118.  See 
Craig,  2,  7,  8.  (6)  Primrose  v.  Dury,  1612,  M.,  14,826.  (c)  1686,  c.  17 

—A.  S.,  17th  January  1766— Kirkham  v,  Campbell,  1822, 1  S.,  428.  Immaterial  errors 
on  this  point  have  been  overlooked;  as  in  Morrison  v.  Ramsay,  1826,  6  S.,  150 — M'Qhie 
V.  Leishman,  tupra — Dickson  v.  Cunningham,  1829,  7  S.,  503 ;  affd.,  5  W.  S.,  657. 

{d)  As  to  whether  this  is  requisite  see  Maxwell  v.  E.  Nithsdale*s  Tenants,  1680,  M., 
16,887 ;  questioned  in  M'Intosh  v,  Inglis,  supra.  {e)  Gordon  v.  Murray,  1765, 

M.,  16,818— CuUen  v.  Thomsons,  1781,  M.,  16,842,  tupra,  {  768.  (/)  2  Ross, 

189— Anderson  v,  Thomson,  1828,  6  S.,  468— Howden  ».  Ferrier,  18  S.,  1097.  As  to 
erasures  in  instruments  of  sasine  and  resignation,  see  6  and  7  Will.  IV,  c.  88,  infra, 
i  1208.  {g)  MaxweU  v.  £.  Nithsdale's  Tenants,  tupra.  (ft)  8  and  9 

Vict.,  c.  85,  {  8.     Instruments  of  resignation  infavorem  are  abolished;  same  act,  {  9. 

(t)  8  and  9  Vict.,  c.  85,  sch.  B— 10  and  11  Vict.,  c.'47,  sch.  C— 10  and  11  Vict., 
c.  48,  sch.  L — 10  and  11  Vict.,  c.  49,  sch.  D.  The  statutory  form  in  the  first  noted 
act  (for  sasine  in  lands  not  burgage)  contains  no  blank  for  the  number  of  pages,  but 
bears  merely  that  the  instrument  is  on  "  this  and  the  preceding  pages."  It  is  thought 
that  this,  although  evidently  an  omission,  will  protect  sasines  under  the  act  in  which 
the  number  of  pages  is  not  mentioned.  Mr  Duff  (on  Recent  Stat.,  p.  7)  entertains  a  dif- 
ferent opinion. 

(Ar)  11  and  12  Vict.,  c.  36,  sch.  (I)  8  and  9  Vict.,  c.  81,  bch.  8. 
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must  be  made  to  books  of  forms ;  a  summary  of  the  general  rules 
on  the  subject  being  sufficient  for  the  purpose  of  this  treatise. 

The  only  safe  rule  to  observe  in  practice  regarding  all  instru- 
ments is,  that  they  ought  to  narrate  fully  and  accurately  the  pro- 
cedure which  they  are  designed  to  record. 

§  1202.  An  instrument  ofsasine  in  the  old  form  is  the  narrative 
of  an  act  of  infeftment  in  land  and  its  accessories,  by  delivery  of 
appropriate  symbols  of  possession  in  presence  of  a  notary.  It  com- 
mences with  an  invocation  of  the  Deity  ("  In  tlie  name  of  Grod, 
Amen"),  as  a  solemn  adjuration  to  the  truth  of  the  narrative  (m). 
It  then  sets  forth  the  date  of  the  formal  act,  by  the  day  of  the 
month  and  the  year,  both  of  the  Christian  era  and  of  the  Sovereign's 
reign  (n).  It  requires  to  coincide  with  the  precept  or  warrant  to 
infeft  (o),  as  weU  as  to  narrate  the  formal  act  by  the  appropriate 
symbol  (p) ;  although  slight  inaccuracies  on  these  points  have  been 
overlooked,  especially  where  the  sasine  had  been  followed  by  pos- 
session (r).  If  the  sasine  is  in  favour  of  the  heir  or  singular  suc- 
cessor of  the  party  whose  name  appears  in  the  precept,  the  con- 

(m)  This  is  necessary ;  Office  of  a  Notary,  49. 

(n)  Office  of  a  Notary,  49 — Duff  Feud.,  104.  An  instrument  is  null  if  its  date  is  not 
mentioned  in  one  or  other  of  these  modes ;  but  it  is  an  open  question  whether  it  must 
bear  both  the  year  of  the  6overeign*s  reign  and  of  the  Christian  era ;  Macfarlan,  1868, 
16  D.,  708.  It  seems  that  omitting  the  day  of  the  month  is  not  fatal,  if  there  is  no 
doubt,  from  the  date  given,  that  the  recording  took  place  within  sixty  days  from  the 
sasine ;  Dickson  v.  Qoodall,  1820,'  Hume  D.,  926i,  note.  A  discrepancy  between  the 
yean  of  the  era  and  the  reign  haa  been  held  fatal;  Mag.  of  Brechin  v,  Arbuthnot,  1840, 
8  D.,  216.  An  instrument  of  sasine  fell  (before  the  act  6  and  7  Will.  lY,  c.  88)  in  con- 
sequence of  the  year  of  the  Christian  era  being  written  on  erasure ;  Hoggan  v,  Rankin, 
1885, 18  S.,  461 ;  affd.,  1  Rob.,  178;  as  did  also  an  instrument  of  sasine  bearing  date 
4th  October  1820,  in  the  68th  year  of  the  reign  of  Geo.  IV ;  Lindsay  v.  Giles,  1844, 
6  D.,  771. 

(o)  Hoggan  v,  Rankeu,  1  Rob.  Ap.,  178,  per  L.  Brougham  (questioning  Gtordon  v. 
E.  Fife,  1827,  6  S.,  660)— Guthries  ».  L.  Guthrie,  1667,  8  B.  Sup.,  140— Murray  p. 
Murray,  1708,  4  B.  Sup..  701— Wallace  v,  Dalrymple,  1742,  M.,  6919.  A  precept  to  in- 
feft in  the  granter's  lands,  described  by  a  general  name,  coTers  sasine  in  every  particu- 
lar part  of  them ;  Graham's  Tr.  v.  Hislop,  1768,  M.,  6921 — Mackenzie  v.  Buchanan, 
1743,  M.,  14,828— HUl  v,  D.  Montrose,  1888,  11  S.,  968.  See  Belshes  v.  Stewart,  2l8t 
January  1816,  F.  C.  And  an  infeftment  in  an  annuity,  proceeding  on  an  assignation 
to  that  effect  of  a  warrant  to  infeft  in  the  full  fee,  has  been  sustained ;  Bonthrone  v. 
Bonthrone*s  Tr.,  1806,  Hume  D.,  288. 

{p)  Davidson  v.  M'Leod,  1827,  6  S.,  8— Ker  v.  Scot's  Cn.,  1702,  M.,  14,810— Stir- 
ling, 1724,  M.,  ib.^Mag.  of  Brechin  v.  Arbuthnot,  1840,  8  D.,  216. 

(r)  Inaccuracies  in  mentioning  sasine  by  delivering  the  appropriate  symbol  were 
overlooked  in  £.  Wigton  v.  E.  Cassilis,  1630,  M.,  14,820— L.  L.amerton  v.  Home,  1682, 
M.,  14,809 ;  14,821-^Gordon  v.  Brodie,  6  B.  Sup..  687— Pringle  v.  Murray,  1726,  M., 
14,812— Urquhart  r.  Officers  of  State,  1762,  M.,  9916 ;  16,908—6  B.  Sup.,  267,  S.  C. 
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iiecting  title  must  be  deduced  (s).  The  name  of  the  party  infeft 
must  be  stated  ;  and  sasine  is  incompetent  in  favour  of  the  heirs  or 
representatives  of  a  person  {f),  or  in  favour  of  a  company  firm  (u). 
The  description  of  the  lands  must  be  in  accordance  with  the  terms 
of  the  precept  (x)  ;  but  errors  on  this  head  have  been  held  not  to 
be  fatal,  si  constat  de  subjecto  (y). 

In  noticing  the  cases  where  the  Court  had  sustained  instruments 
which  did  not  fully  and  accurately  set  forth  the  infeftment,  Lord 
President  Ilope  observed,  "  I  think  that  we  have  gone  too  far  in 
sanctioning  blunders.  I  cannot  understand  how  it  can  be  main- 
tained, that  because  we  have  passed  over  one  blunder,  we  must 
sanction  every  other  blunder,  or  how  it  is  possible  to  arg^e  from 
one  blunder  to  another"  (2). 

§  1203.  An  instrument  of  sasine  in  the  new  form  is  a  statement 
by  a  notary  that  there  was  presented  to  him  by  or  on  behalf  of  the 
grantee,  the  deed  (or  an  extract  of  it),  or  an  extract  of  the  decree 
of  service,  or  of  adjudication  or  sale,  containing  the  warrant  to  in- 
feft; in  virtue  of  which  the  instrument  bears  that  the  notary  "  here- 
by gives  sasine"  to  the  grantee,  according  to  the  nature  of  his 
right  (o).  This  instrument,  therefore,  is  not  (like  the  former  one) 
a  narrative  of  a  symbolical  act  of  giving  sasine ;  but  expeding  and 
recording  the  instrument  constitute  the  infeftment  (6).  The  in- 
strument does  not  contain  an  invocation  of  the  Deity,  or  mention 
the  presence  of  a  bailie  or  attorney  for  the  respective  parties.  It 
states  the  place  where  it  was  expede ;  which  does  not  require  to  be 
any  part  of  the  subject  in  which  the  sasine  is  given.  It  concludes 
with  a  testing  clause  in  the  same  terms  as  that  appended  to 

aflfd.,  Cr.  and  St.,  686— MaxweU  v.  L.  Portrack,  1628,  M.,  14,818— Kennedy  v,  Graliam, 
1629,  M.,  14,819— L.  Smeiton  v,  Dunfermline  Vassals,  1681,  M.,  14,820— Somervil  v. 
Somervil,  1681,  M.,  ib.— M.  Clydesdale  v.  Menzies'  Crs.,  1729,  M.,  14,812.  Inaccura- 
cies in  other  parts  of  the  narrative  were  overlooked,  where  the  fact  of  infeftment  was 
substantially  set  forth ;  Douglas  v.  Chalmers,  6  B.  Sup.,  587 — Hilton  v.  Lady  Cheynes, 
1676,  M.,  14,881— Livingston  p.  L.  Napier,  1762,  6  B.  Sup.,  687— Morton  v.  Hunters  & 
Co.,  1888,  7  S.,  172;  affd.,  4  W.  S.,  879— M'Ghie  v.  Leishman,  1827,  5  S.,  768— Hen- 
derson V.  Dalrymple,  1776,  6  B.  Sup.,  686— Kirkham  v.  Campbell,  1822,  1  S.,  428— 
M'Gillivray  v.  Campbell,  1824,  8  S.,  878— Gordon  v,  Brodie,  1778,  6  B.  Sup.,  687. 

(»)  1698,  c.  86.    But  see  Proctor  v.  Camegy,  1796,  M.,  8871. 

(0  Blackwood  V.  E.  Sutherland,  1740,  M.,  14,827— Melville  v,  Swinton's  Crs.,  1794, 
M.,  ib.  (tt)  Morrison  v.  Miller,  1818,  Hume  D.,  720.  (a:)  See  tupra  (0). 

(y)  L.  Clackmanan  v.  L.  AUardice,  1680,  1  B.  Sup.,  814;  828— Farie  v,  Drummond, 
1880,  8  S.,  660— Hill  v.  D.  Montrose,  1888,  11  S.,  968.  (z)  Davidson  v.  M'Leod, 

1827,  6  S..  8.  (a)  8  and  9  Vict.,  c.  85,  sch.  B— 10  and  11  Vict.,  c.  47,  sch.  C— 

10  and  11  Vict.,  c.  48,  sch.  L— 10  and  11  Vict.,  c.  40,  sch.  D.  [h)  8  and  9  Vict., 

c.  35,  §  1—10  and  11  Vict.,  c.  49,  ^§  5,  6. 
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deeds  (c);  but  it  does  not  contain  a  date,  the  precedency  of  com- 
peting sasines  being  regulated  entirely  by  their  order  in  registra- 
tion. 

§  1204.  An  instrument  of  reaigriation  is  a  notarial  narrative  of 
the  symbolical  act  of  resignation  by  a  vassal  into  the  hands  of  his 
superior.  Instruments  of  resignation  infav(yrem,  after  having  been 
generally  discontinued  in  practice  (d),  were  abolished  from  and 
after  1st  October  1845  (e).  But  instruments  of  resignation  od  re- 
manentiam  subsist.'  They  ought  to  refer  accurately  to  their  v«rar- 
rants  (/),  and  ought  to  detail  fully  and  correctly  the  res  gestce. 
They  must  specify  the  proper  symbol,  namely  staff  and  baton  (g) ; 
and  must  deduce  the  title,  when  they  are  made  in  favour  of  the 
heir  or  singular  successor  of  the  party  whose  name  appears  in  the 
procuratory  (A).  The  ceremony  may  be  performed  anywhere  (t). 
The  docquet  is  now  unnecessary,  the  instrument  being  authenti- 
cated by  the  notary's  subscription  and  motto,  with  the  subscriptions 
of  the  witnesses  (i). 

§  1205.  There  are  statutory  forms  for  instruments  of  disentail  (Z), 
and  instruments  in  favour  of  the  creditor's  heir  under  the  Heritable 
Securities  Act  of  1845  (m). 

§  1206.  An  instrument  of  protest  of  a  bill  must  have  a  copy  of 
the  bill  prefixed  (n).  It  should  state  where  the  protest  was  taken ; 
but  this  is  not  necessary  if  the  instrument  bears  that  the  bill  was 
duly  protested  (o).  Where  the  protest  was  at  the  instance  of  one 
party,  the  instrument  may  be  extended  in  favour  of  another  who 
has  subsequently  acquired  right  to  the  bill  {p).  Under  the  stamp 
laws  it  has  been  held  that  each  instrument  can  include  only  one 
biU  (r). 

There  are  no  settled  rules  or  styles  for  other  instruments  of  pro- 

(e)  See  the  schediileB  to  the  acts  above  noted  (a);  and  see  mprOt  §  708,  e/  aeq. 

{d)  Renton  v.  Anstruther,  184S,  11  D.,  87.  (e)  8  and  9  Vict.,  c.  85,  J  9. 

(/)  M'MiUan  v.  Campbell,  1881,  9  S.,  551.  {g)  A.  S.,  11th  Feb.  1708— 

EiBk.,  2,  7,  17— Carnegy  v.  Cmikshank's  Crs.,  1729,  M.,  14,816— E.  Aberdeen,  1742, 
M.,  ib. ;  but  see  Young  ».  Calderwood,  1708,  M.,  8106.  (A)  1698,  c.  85. 

(0  Erek.,  2,  7,  18— Office  of  a  Notary,  106.  (k)  8  and  9  Vict.,  c.  85,  §  8— 

Duff  Recent  Stat.,  60.  {I)  11  and  12  Vict.,  c.  86,  sch.  (m)  8  and  9 

Vict.,  c.  81,  Bch.  No.  8.  (n)  See  Thomson  on  Bills,  449,  where  the  requisites  of 

these  instruments  are  stated.  (o)  Commercial  Bank  v,  Hanna,  24th  Feb.  1818, 

F.  C.  (/>)  Mackie  v.  Billiard,  1822,  1  S.,  499— Allan  v.  GaUi,  1829,  7  S.,  706. 

See  also  Swanston  v.  Archibald,  1887, 16  S.,  808.  (r)  Barbour  v,  Newall,  1822, 

1  8..  267,  and  1828,  2  S.,  828— Napier  v.  Carson,  1824,  2  S.,  622. 


7  See  supra,  J  1187.  note  i. 
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test,  or  instruments  of  intimation  of  assignations ;  all  of  which, 
however,  come  under  the  general  rule,  already  mentioned,  that  the 
res  gestce  should  be  narrated  fully  and  accurately. 

§  1207.  The  tenor  and  contents  of  notarial  instruments,  except 
those  introduced  by  the  recent  statutes  regarding  infeftment,  herit- 
able securities,  services,  and  disentails  (»),  have  been  regulated  by 
the  practice  of  conveyancers  under  occasional  directions  from  the 
Court  of  Session.  Errors  in  form  have  sometimes  crept  in,  and 
have  not  been  brought  before  the  Court  until  after  they  had  become 
common  throughout  the  country.  To  avoid  the  evils  which  would 
have  arisen  from  holding  such  errors  to  be  fatal,  the  Court  have  re- 
peatedly overlooked  them  when  not  in  esaentialibus  {£).  But  in 
several  cases  they  have  intimated  that  they  would  exact  the  proper 
formalities  in  future  (w).  The  neglect  of  an  Act  of  Sederunt  passed 
for  the  purpose  of  reforming  an  erroneous  practice  as  to  the  symbol 
used  in  resignations  was  visited  with  nullity  (x). 

§  1208.  At  common  law  notarial  instruments,  if  vitiated  in  aub- 
8tantialibu8y  are  null  (y),  for  the  reasons  mentioned  in  treating  of 
vitiations  in  private  deeds  (z).  The  consequences  of  this  rule  in 
regard  to  instruments  of  sasine  and  resignation  led  to  the  passing 
of  a  statute  (o),  which,  proceeding  on  the  narrative  of  the  acts  re- 
garding public  registers,  and  of  various  questions  having  arisen  as 
to  the  validity  of  recorded  instruments  of  sasine  and  resignation  ad 
remanentiam  containing  erasures,  whereby  a  want  of  confidence  in 
the  security  of  land  rights  had  been  produced,  enacted  that  no  chal- 
lenge of  such  instruments  should  thereafter  receive  effect  on  the 
ground  that  any  part  of  them  had  been  written  on  erasure,  unless 
it  were  averred  and  proved  that  such  erasure  had  been  made  for 
the  purpose  of  fraud,  or  that  the  record  was  not  conformable  to  the 
instrument  as  presented  for  registration.     The  act  applies  retro- 


(»)  Supra,  a  1208,  4,  6.  (i)  GaUoway  ».  Dumbarton,  1664,  M.,  8104— 

Edmiston,  1628,  M.,  8106— Kibbles  v.  Ross,  1804,  M.,  14,814,  note— SkeUy  v.  Dnff, 
1774,  6  B.  S.,  680 — Ersk.,  2,  7,  17.  (See  analogous  cases  regarding  messengers*  exe- 
cutions, infra)  (u)  Young  v.  Calderwood,  tupra — Skelly  v.  Duff,  nqtra — A. 
S.,  11th  Feb.  1708— Ersk.,  aupra.  (z)  £.  Aberdeen  v.  Duncan,  1742,  M.. 
14,816.  (y)  Innes  v.  E.  Fife,  1827,  6  S.,  669;  affd.,  2  W.  S.,  687— M*MiJlan  v. 
CampbeU,  1881,  9  S.,  661— Hoggan  ».  Ranken,  1836,  18  S.,  461 ;  affd.,  1  Rob.  Ap.,  178 
— Howden  v.  Ferrier,  1886,  18  S.,  1097.  It  was  held  not  to  be  fatal  to  an  instrument 
of  sasine  in  the  old  style,  that  the  name  of  one  of  the  witnesses  was  on  erasure  in  the 
body  of  it;  Morton  v.  Hunters,  1828,  7  S.,  172;  affd.,  4  W.  S.,  879. 

(«)  Supra,  §  871.  (a)  6  and  7  Will.  IV,  c.  88. 
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spectively  to  all  instruments  of  resignation  and  sasine,  except  those 
which  had  been  reduced  before  12th  May  1835.  Instruments  of 
sasine  and  resignation  jwopriw  manibus,  being  in  effect  deeds  of  di- 
vestiture, are  excepted  from  the  operation  of  the  act.® 

It  will  be  observed  that  the  statute  only  protects  instruments 
containing  words  on  erasure ;  and  not  those  in  which  interlinea- 
tions or  marginal  additions  occur.  Such  alterations  must,  there- 
fore, be  mentioned  in  the  docquet  or  testing  clause  (as  the  case  may 
be),  in  order  to  be  effectual  as  parts  of  the  instrument  (6).  The 
act  is  limited  to  instruments  of  sasine  and  resignation  ad  remanent 
tiam, 

§  1209.  Instruments  of  sasine  in  the  old  form  (c),  and  instru- 
ments of  resignation  (d),  require  to  be  recorded — ^and,  therefore,  to 
be  executed — ^within  sixty  days  of  their  dates,  which  are  the  dates 
of  the  ceremonies  respectively  set  forth  in  them.  There  is  no  fixed 
period  within  which  other  instruments  must  be  extended ;  and  ac- 
cordingly, they  are  admissible,  although  they  were  not  written  out 
till  several  years  after  their  dates  (e).  It  is  also  competent  to  ex- 
tend a  new  and  amended  instrument  in  room  of  one  which  is  defec- 
tive (/).  But  if  a  title  has  been  made  up  on  an  irregular  instru- 
ment, it  will  not  be  validated  by  extending  another  instrument  cor- 
rectly narrating  the  same  ceremonial  act  (g),^ 

§  1210.  Before  the  establishment  of  public  registers  for  instru- 
ments of  sasine  and  registration,  each  notary  used  to  record  dupli- 
cates of  his  instruments  in  a  private  register  or  "  protocol  book  " ; 
and  these  records  were  so  important  that  an  act  was  passed  requiring 

(b)  Siq>ra,  §§884,  1199.  (c)  1617,  c.  16.  (d)  1669,  c.  8.    This 

is  also  the  rule  as  to  instraments  of  resignation  and  sasine  in  lands  held  burgage ; 
1681,  c.  11.  («)  In  Alexander  v.  Scott,  1827,  6  S.,  150,  an  instrument  of  pro- 

test of  a  bill  extended  at  an  interval  of  16  years  was  sustained.  See  also  Brown  &.  Co. 
V.  Dunbar,  1807,  M.,  "BiU  of  Exchange,"  Appx.,  No.  21--Hop  Pringle  v.  Home,  1628, 
M.,  2246— E.  Wigton  r.  E.  Cassilis,  1680,  M.,  2246.  (/)  Barbour  v.  Newall, 

1828,  2  S.,  828— Balfour  v.  Lyle,  1882, 10  S.,  868— Scott  Moncrieff,  1880,  8  S.,  416— 
Alexander  v.  Scott,  1827,  6  S.,  160— Kibbles  v.  Steyenson,  1880,  9  S.,  283  ;  afid.,  6  W. 
S.,  563— Fulton  o.  Macalister,  1881,  9  S.,  442.  Formerly  a  notary  was  held  to  he  June- 
tus  officio  by  extending  a  defective  instrument;  Jaffray  v.  L.  Wamphray,  1677,  M., 
8680 ;  8340,  S.  C— MaxweU  v.  L.  Innorwick,  1628,  M.,  12,265.  Under  the  Sasine  Act, 
an  instrument  made  and  recorded  of  new  takes  effect  from  the  date  of  recording ;  8  and 
9  Vict.,  0.  86,  {  4.  (^)  See  M'lntosh  v.  Inglis,  1826,  4  S.,  190. 


8  Supra,  i  1187,  note  i ;  21  and  22  Vict.,  c.  76.  i  88. 

9  Supra,  i  1187,  note  i ;  21  and  22  Vict.,  c.  76,  U  19,  81. 
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them  to  be  delivered  after  the  notary's  death  to  the  Clerk-Register 
for  preservation  (h).  An  instrument  made  up  from  the  protocol 
book,  and  signed  by  the  notary  and  witnesses,  is  probative  as  the 
original  instrument  (i) ;  and  if  these  persons  have  died,  the  entry 
in  the  protocol  may  be  made  available  by  an  action  of  transumpt  (k). 
The  entry  of  a  sasine  in  a  protocol  book  was  sustained  in  an  action 
of  transumpt,  although  it  was  not  in  the  notary's  handwriting  and 
not  signed  by  him,  because  it  was  among  genuine  entries,  and  there 
was  no  ground  to  doubt  its  credibility,  and  because  the  party  offered 
to  prove  by  the  witnesses  that  sasine  was  given  {I),  An  instru- 
ment of  sasine  made  up  from  the  notary's  protocol  may,  on  a  peti- 
tion to  the  Court,  be  marked  with  the  date  of  registration  of  the 
original  instrument  (m).  Since  the  establishment  of  the  registers 
of  sasines,  Ac,  the  use  of  protocol  books  has  been  almost  entirely 
discontinued. 

A  lost  instrument  of  sasine  may  also  (like  any  other  writing)  be 
supplied  by  an  action  of  proving  the  tenor  (w). 

§  1211.  A  notarial  instrument,  if  regular  ex/dcie,  and  narrat- 
ing facts  of  which  such  a  record  is  required  by  law,  is  probative  of 
its  tenor  (o)  ;  and  cannot  in  general  be  contradicted  except  by 
means  of  an  action  of  reduction  (p).  Vitiations  and  patent  infor- 
malities, however,  may  be  pleaded  by  exception.  And  this  seems 
also  to  be  the  rule  where  an  instrument  is  alleged  to  be  disconform 
to  its  warrant,  and  the  latter  document  is  produced  (r).  So  the  ob- 
jection, that  the  notary  has  a  disqualifying  interest  may  be  pleaded 
by  exception  if  it  appears  on  the  face  of  the  instrument,  e.gr.,  in  the 
case  of  a  notary  protesting  a  bill  to  which  he  is  a  party  («). 

.§  1212.     In  weighing  the  evidence  in  improbation  of  notarial 

(A)  1587,  c.  46  (0  stair,  2,  3,  26— Erek.,  2,  8,  48. 

(A)  Stair,  «ipra— Ersk.,  «i/)ra— Striviling  v.  Menteith,  1666,  M.,  12,447. 

(/)  Brown  v.  Nisbet,  1630,  1  B.  Sup.,  814.  With  this  case  compare  D.  Monmouth 
V.  Scott,  1667,  M.,  12,266.  (m)  Ramsay,  1678,  M.,  18,668— L.  Lindores  v. 

Foulis,  1706,  4  B.  Sup.,  648.  (n)  See  the  chapter  on  actions  of  Preying  the 

Tenor,  infra,  §  1287,  et  teg,  (o)  See  supra,  {  1187,  et  aeq.  (/>)  Telfer  v.  Barrow, 

1844,  7  D.,  170— E.  Crawford  v.  Ogilvie,  1588,  M.,  2708— Thomson  on  BiUs,  449— Tait 
Ey.,  4 — Baron  Hume  notes  a  case  (Campbell  v,  Campbell,  1819,  Hume  D.,  728)  where 
the  Court  refused  to  entertain  the  objection  (to  be  proved  by  witnesses)  to  an  instru- 
ment of  sasine  that  the  ceremony  had  not  taken  place  on  the  lands,  but  on  a  contiguous 
tenement.    The  question  arose  twelve  years  after  the  date  of  the  sasine. 

(r)  See  Watta  v.  Barbour,  1828,  6  S.,  1048— L.  Kirkconnell  v.  L.  Bambarroch,  1628, 
M.,  8682— Lamb  v.  Blackburn,  1628,  M.,  8688.  (*)  Russell  tu  Kirk,  1887,  6 

S.,  183. 


Digitized  by 


Google 


§  1 21 4.  MESSENGERS'  CITATIONS  AND  EXECUTIONS.  7 1 3 

instruments,  the  same  principles  apply  as  in  improbations  of  pri- 
vate writings  (t).  The  written  attestation  by  the  notary  and  wit- 
nesses cannot  be  cut  down  upon  their  merely  deponing  non  memi- 
ni  (w)  ;  while  their  oaths  admitting  their  subscriptions,  but  denying 
that  the  facts  set  forth  took  place,  are  to  be  received  with  suspi- 
cion (x).  It  is  presumed  that  dead  witnesses  would  have  deponed 
affirmatively  (y). 

Several  cases  analogous  to  those  in  this  chapter  have  occurred 
in  regard  to  messengers'  executions  («). 


CHAPTER  XIII. — OP  OFFICIAL  WRITINGS  BY  MESSENGERS-AT-ARMS 
AND  OTHER  OFFICERS  OF  THE  LAW. 

§  1213.  The  citation  of  parties  and  witnesses  called  to  appear 
in  courts  of  law,  the  intimation  of  various  steps  of  legal  procedure, 
and  the  execution  of  legal  diligence,  are  intrusted  to  official  per- 
sons, whose  formal  written  narratives  are  the  proper,  and,  in  gene- 
ral, the  only  competent  proof  of  the  officers'  proceedings.  These 
writings  are  of  two  classes ;  lat^  the  citation  or  schedule,  by  which 
the  officer  intimates  the  service  to  the  party  on  whom  it  is  made ; 
and,  2d,  the  execution,  which  is  returned  by  the  officer  to  the  Court 
or  to  his  employer,  and  which  is  an  authenticated  narrative  of  the 
official  act.  Before  noticing  these  writings  separately,  a  few  mat- 
ters common  to  them  both  will  be  adverted  to. 

§  1214.  All  writs  or  letters  running  in  the  name  of  the  Sove- 
reign may  be  executed  by  messengers-at-arms,  and  in  civil  matters 
by  them  only  (a).  Criminal  letters  and  indictments,  and  warrants 
from  the  Court  of  Justiciary,  may  be  served  by  messengers-at-arms, 
by  macers  of  the  court,  or  by  sheriff-officers  of  the  county  in  which 
they  are  executed  (6).  Services  and  intimations  in  the  Court  of 
Session  are  usually  made  by  messengers-at-arms.     But  the  Court 


(<)  See  iufra,  i  909,  et  teq.  («)  8t^ra,  i  910— Berry  p.  Balfoiir,  1822, 

8  Mur.,  116.  (x)  St^jfra,  i  911.  (y)  Stqmi,  {  916— Wood  v. 

Cramond,  1662,  M.,  12,660— L.  NewbotUe  v.Simpson,  1694,  M.,  12,661. 

(2)  Infra,  {  1226,  et  teq,  (a)  Darling's  Office  of  a  Messenger,  8,  el  teg, 

—Acts  1672,  c.  6.  and  1698,  c.  12.  (6)  11  and  12  Vict.,  c.  79,  {  6—2  Hume, 

242-2  Al.,  827. 
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sometimes  direct  warrants  for  the  apprehension  of  delinquents  to 
be  executed  by  its  own  macers ;  and  in  such  cases  these  officers 
only  are  competent.  Tlie  macers  of  the  Court  of  Session  also  exe- 
cute captions  for  tlie  return  of  processes  wliich  have  been  bor- 
rowed (c).  Services  and  intimations  in  other  courts  are  intrusted 
to  their  respective  officers.  By  statute,  warrants  by  a  Sheriff  against 
parties  charged  with  crimes  committed  within  his  jurisdiction,  and 
warrants  against  parties  as  in  meditatione  fugce,  may  be  executed 
in  another  county  without  being  indorsed  by  the  Sheriff  or  sheriff- 
clerk  of  that  county,  provided  they  are  executed  by  a  messenger- 
at-arms,  or  by  an  officer  of  the  court  from  which  they  are  issued  (rf). 
Witnesses  in  criminal  proceedings  and  prosecutions  for  pecuniary 
penalties  before  any  courts  or  magistrates  in  Scotland,  although 
residing  beyond  their  respective  jurisdictions,  may  be  cited  by  a 
messenger-at-arms,  by  an  officer  of  the  court  or  magistrate  who 
grants  the  warrant,  or  by  an  officer  of  the  place  where  the  person 
cited  may  be  at  the  time  (e). 

The  Court  of  Session  once  authorised  a  sheriff-officer  to  cite 
witnesses  and  havers  in  Shetland  in  a  case  before  them ;  the  near- 
est messenger  having  been  distant  300  miles  from  the  place  of  ser- 
vice {/)} 

A  notary  is  not  qualified  to  act  as  a  messenger-at-arms  or  officer 
of  court ;  and  therefore,  a  notarial  instrument  is  not  admissible  in 
place  of  an  execution  (g), 

§  1215.  The  faith  placed  in  citations  and  executions  thus  de- 
pends on  their  being  under  the  hand  of  the  proper  officers.     They 


(c)  Bell's  Law  Die,  voce  Macer— Shand's  Prac.,  119.  {d)  1  and  2  Vict., 

c.  118,  I  26.  (e)  11  Geo.  IV,  and  1  Will.  IV,  c.  87,  |  8. 

(/)  Mitchell,  1764,  M.,  7856.     The  application  was  not  opposed. 
(g)  Haswell  v.  Mag.  of  Jedburgh,  1714,  M.,  12,270. 


*  The  Court  have  refused  to  grant  warrant  to  sheriff-ofiQcers  to  execute  a  decree  of  the 
Court  of  Session  against  a  party  at  Kirkwall,  in  Orkney,  although  it  was  stated  that 
there  was  no  messenger-at-arms  in  the  county  of  Orkney, — the  nearest  messenger  residing 
at  Thurso,  in  the  county  of  Caithness.  The  Lord  President  (M'Neill)  observed, — "  I  do 
not  think  there  is  such  a  case  of  necessity  as  will  warrant  us  in  granting  the  prayer  of 
this  petition,  unless  we  are  prepared  to  do  so  in  every  similar  case ;"  Miller's  Trustees, 
petitioners,  1856,  19  D.,  139.  In  a  previous  case,  however,  the  Second  Division  grant- 
ed warrant  to  have  a  summons  served  in  Orkney  by  a  sheriff-officer.  As  such  warrant 
can  only  be  granted  in  virtue  of  the  nobile  officium  of  the  Court,  it  is  necessary  that  it 
should  be  signed  in  the  Inner  House ;  James  Cooper  and  Others,  petitioners,  1864, 
16  D.,  1104.  See  also  Kennedy,  June  19,  1862,  24  D.,  1131 ;  and  James  Hoseaaon, 
petitioner,  June  9,  1868  (not  yet  reported),  where  the  application  was  made  direct  to 
the  Inner  House. 
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will,  however,  be  sustained,  if  the  persons  whose  signatures  they 
hear  were  habit  and  repute  qualified  (A).  Baron  Hume  doubts 
whether  tliis  appKes  to  executions  of  criminal  libels  (t).  A  mes- 
senger, like  a  notary,  cannot  act  in  matters  where  he  is  personally 
interested  (k).     Relationship  to  the  parties  seems  not  to  disquali- 

fy  (0- 

§  1216.  Two  witnesses  used  to  be  required  in  citations  and 
executions ;  but  one  is  now  sufficient  in  all  of  them,  whether  in 
civil  or  criminal  processes  (m)  ;  and  in  all  diligences  except  poind- 
ings, where  two  witnesses  are  still  required  (n).  Witnesses  are  not 
now  required  to  citations  of  parties,  witnesses,  or  havers  under  the 
Small  Debt  Acts  (o),  services  and  citations  under  the  Sequestration 
Act  {p  ),  and  citations  of  jurors  or  witnesses  in  civil  or  criminal 
cases  (r). 

§  121.7.  All  executions,  and  citations  or  schedules,  may  be  either 
\\Titten  or  printed,  or  partly  both  (s), 

I.  0/the  Officer^a  Citation  or  Schedule, 

§  1218.  The  citation  or  schedule — the  writ  by  which  the  officer 
certifies  the  fact  of  service  to  the  person  upon  whom  it  is  made^— 
varies  in  its  form  and  requisites  according  to  the  nature  of  the  ser- 
vice. 

The  citation  on  a  summons  in  the  Court  of  Session  must  be  sub- 


(A)  Stuart  v.  Hay,  1676,  M.,  8092— Lermont  v.  Lermont's  Heirs,  1699,  M.,  8096— 
See  Ogilvie,  1681,  8  B.  Sup.,  410— Tait  Ev.,  I—Supra,  i  1191.  An  execation  by  a 
messenger  who  had  been  deprived  of  office,  and  his  deprivation  advertised  in  the  public 
prints,  was  held  ineffectual  in  Hunter  v.  Montgomery,  1782,  M.,  8097 ;  and  in  Somer- 
villo  17.  Jarviswood,  1608,  M.,  8091,  the  Court  seem  to  have  considered  that  publication 
at  the  market-cross  of  the  head  burgh  where  the  officer  dwelt  would  exclude  the  plea  of 
habit  and  repute  qualified.  The  **  Regulations  for  Messengers-at-Arms,"  which  were 
approved  of,  and  confirmed  by  the  Court  of  Session,  by  Ai  S.,  10th  March  1772,  prescribe 
(§  10)  the  mode  of  publishing  deprivation  and  suspension  of  these  officers  at  the  market- 
cross  and  church  doors,  and  by  advertisement  in  the  newspapers ;  but  they  do  not  de- 
clare that  aU  executions  under  the  hand  of  persons  so  published  shall  be  null. 

(t)  2  Hume,  242.  (k)  Dalgliesh  v.  Scott,  1822, 1  S.,  606— 5t^pni,  i  1191. 

(/)  Supra,  §  ib.  (m)  9  Geo.  IV,  c.  29,  §  6—7  WiU.  IV,  and  1  Vict,  c.  41, 

if  21—1  and  2  Vict.,  c.  114,  {  82  (explained  and  re-enacted  on  this  point  by  9  and  10 
Vict.,  c.  67)— 18  and  14  Vict.,  c.  86.  soh.  B— 16  and  17  Vict.,  c.  80,  sch.  F,  J. 

(fi)  1  and  2  Vict.,  c.  114,  i  82—9  and  10  Vict.,  c.  67—7  WiU.  IV,  and  1  Vict.,  c.  41, 
i  20.  (o)  6  Geo.  IV,  c.  48,  sch.— 7  Will.  IV,  and  1  Vici.  c.  41,  |  8. 

(p)  2  and  8  Vict.,  c.  41,  i  188.  (r)  11  Geo.  IV,  c.  87.  {  7—16  and  17  Vict., 

e.  80,  sch.  G.  («)  9  Geo.  IV,  c.  29.  {  8—1  and  2  Vict.,  c.  114,  i  82;  explained 

by  9  and  10  Vict,  c.  67—2  and  8  Vict.,  c.  41,  {  188. 
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Bcribed  by  the  messenger  (t).  It  does  not  require  to  be  signed  by 
the  witness  who  was  present  at  the  service  (w).  In  compliance  with 
an  act  passed  in  1693,  the  witnesses  should  be  named  and  designed 
in  "  all  copies  of  summonses,  charges,  inhibitions,  arrestments,  or 
other  letters,"  left  with  the  parties  cited  (x).  But  the  observance 
of  this  provision  is  not  indispensable,  as  its  sanction  is  not  nullity 
of  the  citation,  but  deprivation  of  the  messenger  (y).  In  the  form 
given  in  the  Act  of  Sedenmt  of  8th  July  1831  for  citations  on  simi- 
monses  before  the  Court  of  Session,  the  witnesses  are  named  and 
designed ;  the  effect  of  which,  in  the  opinion  of  a  writer  on  prac- 
tice (z),  is,  that  the  omission  will  now  probably  be  held  a  nullity. 
This,  however,  may  be  doubted,  because  the  act  does  not  contain 
any  express  regulation  on  the  point,  and  its  relative  provisions  (§  1) 
were  not  intended  for  increasing  the  solemnities  of  the  citation,  but 
to  prescribe  the  form  for  citations  applicable  to  the  altered  style  of 
wills  of  summonses. 

§  1219.  The  citation  ought  to  describe  the  warrant  on  which 
it  proceeds,  and  to  name  and  design  the  parties.  But  these  are  not 
statutory  requisites,  and  errors  in  them  will  be  overlooked  if 
enough  remains  for  the  purpose  of  identification  (a).  The  date  on 
which  the  writ  is  served  must  be  specified  in  words,  not  merely  in 
figures  (6) ;  and  of  course  the  day  to  which  the  citation  is  given 
ought  to  appear  with  equal  distinctness.  It  used  to  be  mentioned 
by  specifying  the  day  of  the  month ;  but  in  order  to  correspond 
with  the  altered  style  of  wills  of  summonses,  the  citation  is  now 


{t)  1692,  e.  141— Shand's  Pr.,  249.  The  service  copy  of  the  summons  (if  in  the 
Court  of  Session)  does  not  require  to  be  signed  by  the  messenger ;  Izatt  v,  Kennedy, 
1840,  2  D.,  476.  (ii)  Beattie  v.  Lee,  1823,  2  S.,  224— Gonnel  v,  Fairlie,  1824, 

2  8.,  664— Shand  Pr.,  249.  The  act  1686,  c.  4,  in  requiring  the  subscriptions  of  wit- 
nesses to  **  citations,'*  uses  that  word  in  place  of  "  executions ;"  Shand,  ib, — Cases  in 
note  (y),  infra.  (x)  1698,  c.  12.  (y)  Holmes  v.  Reid,  1829,  7  S.,  586— 

Thomson  v.  Gavin,  1880,  8  8.,  921 ;  overruling  Stewart  v.  Brown,  1824,  8  8.,  66. 

(z)  Shand's  Pr.,  249.  (a)  Muir  v.  Hood,  1846,  7  D.,  1009— M*LeUan  v, 

Graham,  30th  June  1841,  F.  C.  8ee  also  Brodie  v.  Thomson,  1836,  14  8.,  988.  A 
citation  which  omitted  the  name  of  the  real  raiser  of  a  multiplepoinding  was  sustained 
in  Miller  v.  Ure,  1838, 16  8.,  1204.  (6)  1693,  c.  12.    In  Holmes  v,  Reid,  1829, 

7  8.,  686,  and  Thomson  v.  Gavin,  1830,  8  8.,  921,  tuprGf  the  omission  of  one  requisite 
prescribed  by  this  act  was  held  not  to  infer  nullity,  because  the  sanction  of  the  act  is 
merely  deprivation  of  the  messenger.  The  same  rule  of  construction  seems  to  apply  to 
the  omission  to  state  the  date  at  length.  But  the  citation  would  not  (it  is  thought)  be 
sustained,  unless  the  date  were  set  forth  either  at  length  or  in  figures.  The  form  in 
A.  8.,  8th  July  1881,  sch.,  evidently  means  that  the  date  should  be  filled  up  in  words. 
But  the  act  itself  does  not  ordain  this. 
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given  to  the  last  day  of  the  inducise,  counting  from  the  date  of 
service  (c). 

§  1220.  Citations  in  the  Sheriff-court  must  be  signed  by  the 
officer  (d),  but  do  not  require  the  signature  of  the  witness  (e).  The 
name  of  the  pursuer's  procurator  should  be  marked  upon  them. 
The  Act  of  Sederunt,  however,  which  directs  this  to  be  done  does 
not  declare  that  its  omission  shall  infer  nullity  (/).  The  citation 
must  be  conform  to  its  warrant  (g).  In  the  service  of  libels  in  the 
Sheriff-court  the  citation  is  accompanied  by  a  copy  of  the  libel, 
each  page  of  which  must  be  signed  by  the  officer  (A).  "  Edicts  for 
choosing  curators,  summonses  for  curators  giving  up  inventories, 
multiplepoindings,  transferences,  transumpts,  wakenings,  and  cog- 
nitions, may  be  executed  by  delivering  a  copy  of  citation  before  one 
witness,  containing  the  names  and  designations  of  the  pursuer  and 
defender,  and  bearing  the  extent  and  special  grounds  of  the  pur- 
suer's claim,  without  any  copy  of  the  summons"  (t).  There  is  a 
statutory  form  for  such  notices  to  remove  as  proceed  on  a  probative 
lease  or  extract  lease,  or  on  a  letter  of  obligation  to  remove  under 
the  hand  of  the  tenant  in  the  terms  prescribed  by  the  late  Sheriff 
Courts  Act  (k). 

§  1221.  There  are  also  statutory  forms  for  citations  of  defen- 
ders and  witnesses  under  the  Sheriff  Small  Debt  Act  (Z),  and  of  de- 
fenders in  summary  removings  before  the  Sheriff  (m).  The  act 
which  regulates  procedure  in  small  debt  cases  before  justices  of  the 
peace  refers  (w)  to  a  schedule  as  containing  a  form  of  citation. 
But  the  schedule  has  been  omitted. 

With  regard  to  all  cases  in  which  styles  for  citations  are  pre- 
scribed by  statute,  the  only  safe  or  proper  rule  is  to  follow  the 
forms  implicitly.  The  Court  deal  strictly  with  deviations  from' 
them  (o). 

§  1222.  The  form  of  citations  or  notices  of  compearance  on  cri- 
minal libels  is  prescribed  by  statute  (p),  and  must  be  accurately 

{e)  A.  S.,  8th  July  1831,  Bch.  {d)  A.  S.,  10th  July  1889,  U  13,  139. 

(0  Calder  v,  Calder,  1826,  4  S.,  831.  (/)  A.  S.,  ib.,  §  19.    The  omission  is 

thought  not  to  be  fatal ;  see  Buchanan  v.  Yuills,  1832,  10  S.,  235,  656— M'Gktshan 
(Barclay's  ed.).  182.  (g)  A.  8.,  10th  July  1839,  {  20.  (A)  A.  S.,  ib.,  §|  13, 189 

—M'Glashan's  Prac.,  J  182.  (i)  A.  S.,  ib.,  §  14.  (*)  16  and  17  Vict,  c.  80,  U  80. 

81,  sch.  I.  This  act  makes  the  lease  or  extract,  or  a  letter  of  obligation  signed  by  the  ten- 
ant, and  either  holograph  or  attested  by  one  witness,  without  the  authority  of  a  judge 
being  interponed  thereto,  a  sufficient  warrant  to  a  sheriff-officer  to  serve  notice  of  re- 
moval. (I)  7  Will.  IV,  and  1  Vict.,  c.  41,  sch.  A.  (m)  1  and  2  Vict., 
e.  119,  Bch.  A.  (n)  6  Oeo.  IV,  c.  48,  §  3.  (o)  See  Seattle  v.  M'Lellan, 
1844,  6  D.,  1088.                      (p)  9  Geo.  IV,  c.  29,  {  6,  sch.  A.    This  form  does  not  re- 
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observed  (r).  It  is  appended  to  the  service  copy  of  the  libel  (»). 
Slight  inaccuracies  in  naming  or  designing  the  prisoner  will  not  be 
fatal,  si  constat  de  persona  {t).  The  days  of  service  and  compear- 
ance must  be  the  same  in  the  notice  and  execution  (w).  The  notice 
must  also  correspond  with  the  libel ;  but  where  the  notice  was  to 
compear  on  the  Ist  of  May,  and  the  indictment  called  the  panel  to 
a  Circuit  Court  to  be  held  in  April,  but  which  was  continued  for 
some  days  in  May,  the  citation  was  sustained  {w)?  The  officer 
executing,  and  the  witness — ^both  of  whom  must  be  the  same  in  the 
notice  and  execution  {x) — must  sign  the  notice  (y).  The  service 
copy  of  the  libel  does  not  require  to  be  signed  by  either  of  them  (2). 
The  want  of  the  officer's  designation,  along  with  other  irregularities, 
has  been  held  fatal  (a) ;  but  the  objection  that  the  word  "  witness" 
was  written  over  "  messenger,"  so  as  partly  to  delete  and  obscure  it, 
has  been  repelled  (6). 

§  1223.  A  person  cited  to  attend  Court  as  a  witness  in  a  sum- 
mary case  cannot  be  tried  or  dealt  with  as  an  accused  party  (c). 

§  1224.  Jurymen  and  witnesses,  unless  summoned  by  a  written 
citation,  cannot  be  proceeded  against  on  failure  to  attend.  For- 
merly a  citation  was  required  to  make  it  competent  for  witnesses  or 
jurymen  to  appear ;  and  they  were  deemed  to  be  ultroneous  if  they 
attended  without  having  been  duly  summoned  (rf).  But  witnesses 
in  every  case  are  now  admissible  without  being  cited  (/)  ;  and  a 
citation  is  not  necessary  to  entitle  jurymen  to  appear  in  criminal 
prosecutions  (gr). 

§  J 226.  Citations  of  witnesses  and  havers  in  the  Sheriff-court 
must  be  in  the  statutory  form  (A)  ;  which  is  a  good  style  to  follow 

quire  to  be  observod  in  cases  before  Justices  of  the  Peace ;  McCartney  v.  Guthrie,  1838. 
2  Swin.,  28 ;  Bell's  Notes,  228,  S.  C.  (r)  Chalmera,  188G ;  1  Swin.,  288 ;  Bell's 

Notes,  222,  8.  C— Lacy,  1887 ;  1  Swin.,  498—2  Al.,  821.  («)  9  Geo.  IV,  c.  29, 

2  8.  But  see  Gibb  and  Others,  1828 ;  Bell's  Notes,  223 ;  Shaw  Just.  Ca.,  201,  S.  C— 
Fraser,  1836;  Bell's  Notoa,  ib.— M'Callum,  1830,  ib.— 1  Swin.,  207,  S.  C. 

(0  Arthur  and  Others,  1829,  Bell'a  Notes,  224— M*Callum,  1886,  ib. 

(tt)  Aughterlony,  1716—2  Hume,  261—2  Al.,  840.  1.  (w)  M'Farlane,  1843, 

1  Broun,  660— M'NeUl,  1844,  2  Broun,  149.  (x)  2  Al.,  841,  citing  Ferguson, 
1826,  and  Konald,  1818;  both  unreported.                      (y;  9  Ooo.  IV,  c.  29,  sch.  A. 

(«)  Same  act,  ?  6— Watson,  1881,  Sh.  Juat.  Ca.,  218.  (a)  Rodgers,  1830, 

BeU's  Notes,  228.  (&)  M*Callum,  1886,  1  Swin.,  207.  (e)  Kitclnc  r. 

Pilmer,  1848;  J.  Shaw,  142— Welsh  v.  Macpherson,  1850;  ib.,  846. 

(c/)  Tait  Kv.,  869.  (/)  16  Vict.,  c.  27,  §  1—9  Geo.  IV,  c.  29,  'i  10—1  and 

2  Vict.,  c.  119,  }  24—7  WiU.  IV,  and  1  Vict.,  c.  41,  J  12.  (g)  9  Geo.  IV,  c.  29, 
§  10.                       (h)  16  and  17  Vict.,  c.  80,  sch.  G. 


2  Sec  also  H.  M.  Adv.  r.  M'Kay  and  Broadly,  18C1,  4  Irv.,  97. 
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in  other  cases.  There  is  also  a  prescribed  form  for  citations  in  She- 
riflF  Small  Debt  cases  (i).  In  cases  not  regulated  by  statute  the 
rule  to  be  observed  is,  that  the  person  should  be  named  and  designed, 
and  should  be  distinctly  informed  as  to  the  day,  place,  and  purpose 
of  his  compearance.^ 

II.  Of  Executions  by  Messengers  and  other  Officers. 

§  1226.  An  execution  is  the  return  or  report  under  the  hand  of 
a  messenger-at-arms  or  other  officer,  setting  forth  the  res  gestce  of 
a  service.  Upon  all  matters  intrusted  to  such  official  care,  the  exe- 
cution (if  formal)  is  not  only  admissible,  but  probative  (k).  In 
general,  also,  it  is  the  only  competent  proof  of  the  officer  s  proceed- 
ing (l).  It  was  held,  however,  when  writing  was  not  a  common 
accomplishment,  that  the  citation  of  a  tenant  to  his  landlord's 
baron  court  (m),  and  the  service  within  burgh  of  a  warning  of  re- 
moval by  chalking  the  door  (n),  might  be  proved  by  parole.  Exe- 
cution is  dispensed  with  by  statute  in  several  cases  of  minor  impor- 
tance. The  service  of  summonses  or  complaints  under  the  Justice 
of  Peace  Small  Debt  Act  may  be  proved  either  by  an  execution,  or 
by  the  officer  deponing  in  court  that  he  duly  cited  the  party  (o). 
And  the  citation  of  witnesses,  as  well  as  the  executing  of  the  dili- 
gences of  poinding  and  imprisonment,  under  the  same  statute, 
may  be  proved  by  the  officer  either  verbally  or  by  a  written  return, 
as  the  justices  may  require  (p ).     Citations  of  parties,  witnesses, 

(i)  7  Wm.  IV,  and  1  Vict.,  c.  41,  sch.  A.  (k)  Erek.,  4,  2,  6— Tait  Ev.,  6— 

Shand's  Pr.,  250,  266.  (/)  Tait  Ev.,  6— Shand's  Pr.,  wipro— Haswell  v.  Mag.  of 

Jedburgh,  1714,  M„  12,270-M'Kean  t;. .  1694,  M.,  8784.  (m)  Hay  v. 

Qight,  1684,  M.,  8782.  (n)  Hart  v.  his  Tenants,  1684,  M.,  8788--Se6  also 

Dickson  «.  Anderson,  1626,  M.,  8108.  (o)  6  Geo.  IV,  c.  48,  i  8. 

(p)  Same  act,  U  4,  18. 


*  The  act  17  and  18  Vict.,  c.  84,  H  1,  2,  enacts,  that  if,  in  any  action  depending 
before  the  Court  of  Session  in  Scotland,  it  shall  appear  to  the  Court  before  which  such 
action  is  pending,  or,  if  such  Court  is  not  sitting,  to  any  Judge  of  the  Court,  that  it 
is  proper  to  compel  the  personal  attendance  at  a  trial  of  a  witness  who  may  not  be 
within  the  jurisdiction  of  the  Court,  it  shall  be  lawful  for  such  Court  or  Judge  to  order 
that  a  warrant  of  citation  shall  issue  in  special  form,  which  shall  be  as  valid  and  effec- 
tual as  if  issued  within  the  jurisdiction  of  the  Court.  It  has  been  held  that  under  the 
act  a  Lord  Ordinary  may  issue  such  warrant  of  citation  during  the  sitting  of  the  Court 
as  well  as  during  vacation,— the  Lord  Ordinary,  as  representative  of  the  Court,  exercis- 
ing the  jurisdiction  of  the  Court ;  Smith  v.  Hall,  1856,  18  D.,  1002.  A  citation,  issued 
the  day  before  a  complaint  for  breach  of  the  peace  was  presented,  and  for  which  the 
Sheriff  had  given  no  warrant,  was  held  bad ;  Stevenson  t*.  Watson,  1857,  2  Irv.,  692. 
The  day  of  compearance  must  be  correctly  set  forth  in  the  citation ;  Waddel  v.  Romanes, 
1857,  2  Irv.,  611. 


Digitized  by 


Google 


720  MESSENGERS'  EXECUTIONS.  §  1226- 

and  havers  under  the  Sheriff  Small  Debt  Act  may  be  proved  either 
by  the  oflBcer's  oath  or  by  his  written  execution  (r).  In  criminal 
trials  the  prosecutor  does  not  require  to  produce  a  written  execu- 
tion of  the  libel,  except  when  he  moves  for  sentence  of  fugitatioii 
or  forfeiture  of  the  bail-bond  («).  The  oath  of  an  officer  citing 
jurors  and  witnesses  is  sufficient  evidence  in  support  of  the  citation 
both  in  civil  and  criminal  cases  (t).  And  in  trials  by  jury  in  civil 
causes  the  oath  of  "some  credible  person"  is  sufficient  to  prove  that 
a  juryman  failing  to  appear  was  duly  cited  {u).  Services  or  inti- 
mations which  do  not  require  to  be  made  by  a  messenger  may  be 
proved  by  a  regular  execution,  by  a  notarial  instrument,  or  by  such 
a  signed  attestation  as  will  satisfy  the  judge  upon  the  fact  (x). 
But  where  a  messenger  or  officer  of  Court  is  required  for  any  service 
or  intimation,  the  res  geatce  cannot  be  proved  by  a  notarial  instru- 
ment (y), 

§  1227.  An  execution,  like  a  notarial  instrument  (z),  is  only 
admissible  on  matters  which  are  intrinsic  to  its  purpose  as  a  narra- 
tive of  the  service  (a).  Accordingly,  in  actions  against  a  magis- 
trate and  sheriff  for  failure  to  apprehend  a  person  denounced  as 
rebel,  the  Court  disregarded  the  messenger's  executions  bearing 
respectively  that  he  had  pointed  out  the  rebel  to  the  defender,  and 
that  the  rebel  was  in  the  defender's  company  at  the  time  of  the 
service ;  these  facts  being  extraneous  to  the  narrative  of  the  ser- 
vice (6). 

§  1228.  Executions  of  letters  in  the  Sovereign's  name,  and  of 
charges,  used  to  be  authenticated  by  a  stamp  bearing  the  officer  s 
initials,  or  some  other  thing  "universally  known  to  be  their  signet," 
cut  upon  it  (c).  This  mode  of  authentication  was  abolished  by  an 
act  passed  in  1686,  which  ordained  that  executions  should  be  signed 
by  the  officer  and  witnesses  under  pain  of  nullity  (rf).     It  is  pro- 

(r)  7  Wm.  IV,  and  1  Vict.,  c.  41,  }  8.  («)  9  Geo.  IV,  c.  29, 1  7.    But  if  the 

execution  is  produced,  objections  to  it  cannot  be  obviated  by  the  officer's  oath ;  Smith, 
1886, 1  Swin.,  27— Soutar,  1828,  Sh.  Just.  Ca.,  209.  (t)  11  Geo.  IV,  and  1  Will. 

IV,  c.  37,  ?  7.  .  («)  65  Geo.  Ill,  c.  42,  {  22.  (x)  M'MiUan  v.  Campbell,  1832, 
10  S.,  220.                        (y)  Haswell  v.  Mag,  of  Jedburgh,  1714,  M.,  12,270. 

(z)  Supra,  I  1189.  (a)  Ersk.,  4,  2,  6— Tait  Ev.,  5,  6. 

(6)  Halyburton  ».  Prov.  of  Jedburgh,  1626,  M.,  11,694;  12,494,  S.  C— Home  v.  h. 
Reiifon,  1681,  M.,  12,496— See  also  Smith  v.  WiUiamson,  1642,  M.,  12,497. 

(c)  1540,  c.  74— Ersk.,  8,  2,  17.  (rf)  1686,  c.  4.     (The  word  "  citations  "  is 

used  in  this  act  in  place  of  executions.)     The  sanction  of  this  act  was  enforced  in  Moir 

V.  Dons,  1711,  M.,  16,893— Orrok  v,  Peter,  1769,  5  B.  Sup.,  485— Baillie  v,  Doig,  1790, 
M.,  11,286— Henderson  v,  Thomson,  1828,  7  S.,  51— Allan  v.  Miller,  1848,  10  D.,  1060. 
In  an  old  case  (which  would  probably  not  be  followed  now)  an  execution  of  a  removing 
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vided  by  another  act  that  none  but  subscribing  witnesses  shall  be 
probative  in  executions  of  "  inhibitions,  of  interdictions,  homings 
or  arrestments ;  and  that  no  execution  whatsoever  to  be  given  here- 
after shall  be  sufficient  to  infer  interruption  of  prescription  in  real 
rights,  unless  the  same  be  done  before  witnesses  present  at  the  do- 
ing thereof  subscribing  "  (e).  The  subscription  of  the  witness — one 
being  now  sufficient  in  all  cases  except  executions  of  poindings  (/) 
— is  required  under  the  Court  of  Session  Act  to  executions  of  sum- 
monses, notes  of  advocation  and  suspension,  and  notes  of  suspension 
and  liberation,  or  suspension  and  interdict  (</),  and  under  the  She- 
riff Courts  Act  to  executions  of  summonses  and  petitions,  and  to 
certificates  of  notice  to  remove  (A).  Executions  of  criminal  libels 
must  also  bear  this  authentication  (i).  The  executions  which  do 
not  require  witnesses  have  been  mentioned  already  (i). 

§  1229.  The  witnesses  attest  the  truth  of  the  narrative  (?),  and 
do  not  require  to  see  the  messenger  sign  the  execution  (m).  Of 
course  they  must  be  present  when  the  citation  or  service  takes 
place  (n).  In  cases  where  their  subscription  is  required  they  can- 
not sign  merely  by  initials  (o).  When  an  execution  contains  more 
pages  than  one,  it  ought  to  be  signed  by  the  messenger  and  wit- 
nesses on  each  page  (p).  If,  liowever,  it  consists  only  of  one  sheet, 
tlieir  subscription  to  the  last  page  will  suffice  (r)  ;  and,  if  it  con- 
sists of  several  sheets,  the  omission  to  sign  some  of  the  pages  seems 
not  to  be  fatal,  provided  each  separate  sheet  is  authenticated,  and 
there  is  no  ground  for  suspecting  interpolation  (/?). 

§  1230.  At  one  time  it  was  the  practice  for  messengers  to  re- 
turn their  executions  signed  blank^  the  party  or  his  agent  filling 
up  the  narrative  of  the  service.  This  gross  and  dangerous  irregu- 
larity was  overlooked  on  account  of  the  common  practice  {t).  But 
the  Court  passed  an  Act  of  Sedenmt  declaring  that  all  executions 
wliich  should  thereafter  be  signed  blank  would  be  held  null,  and 
that  the  executor  would  be  deprived  of  office,  and  he  and  the  wit- 

Bigned  by  a  baron-oflScer  with  his  initials  was  sustained,  because  persons  who  could  sign 
their  names  could  not  always  be  got  to  undertake  such  an  office;  Irvine,  1789;  M., 
16,810.  (e)  1681,  c.  5.  [/)  Supra,  I  1216.  (g)  18  and  14  Vict., 

c.  86,  Bch.  B.  (A)  16  and  17  Vict.,  c.  80,  schs.  F  and  I— 1  and  2  Vict.,  c.  119, 

I  23— A.  S.,  10th  July  1839,  g  15.  (•)  9  Geo.  IV,  c.  29,  sch.  B. 

{k)  Supra,  i  1216.  (/)  A.  S.,  28th  June  1704.  (m)  Ersk.,  8,  2,  17— 

L.  Gray  v.  Hope,  1710,  M.,  16,892.  (n)  1681,  c.  6— CampbeUs  r.  M'Neill,  1799, 

M.,  11,120.  (o)  Meek  v.  Dunlop,  1707,  M.,  16,806.  (p)  A.  S.,  28th 

June  1704— Tait  Ev.,  8— Shand*»  Pr.,  266.  (r)  See  supra,  §  669— Shand's  Pr., 

iupra.  (a)  Peter  v.  Ross,  1795,  M.,  10,957— AV«.  i  659— Shand's  Pr.,  nipra. 

{t)  Abernethy  v.  Ogilvy,  1700,  M.,  3784— Sinclair  v.  Sinclair,  1704,  M.,  3786. 
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nesses  would  bo  hold  infamous  (m).  The  question  was  ouce  raised, 
but  not  decided,  whether  this  act  applies  to  executions  in  the  She- 
riff-court, or  only  to  those  returned  by  messengers-at-arms  (w). 
There  can  be  no  doubt  that  any  execution  signed  blank  by  the 
officer  and  witnesses,  and  filled  up  by  the  party,  would  now  be  hel(\ 
null  (x).* 

§  1231.  Under  the  Court  of  Session  Act  the  statutory  form  for 
executions  of  summonses,  executions  of  intimations  of  notes  of  sus- 
pension, suspension  and  interdict,  suspension  and  liberation,  and  of 
advocation,  requires  the  witness  before  whom  the  writ  was  served 
to  be  named  and  designed  (y).  This  is  also  the  case  as  tv  execu- 
tions of  summonses  and  petitions  (2),  and  certificates  of  notice  to 
remove,  proceeding  on  a  probative  lease  or  tested  letter  from  the 
tenant,  under  the  recent  Sheriff  Courts  Act  (a).  Designing  the 
witness  (one  being  now  sufficient)  is  essential  to  executions  of  inhi- 
bitions, interdictions,  homings  and  arrestments,  and  executions  for 
intorrupting  prescription  in  real  rights  (6),  and  in  executions  of 
charges  under  the  Diligence  Act  (c).  Under  the  statutory  form  for 
executions  of  criminal  libels  it  is  not  necessary  for  the  witness  to 
be  named  or  designed  (rf)- 

§  1232.  Executions  of  summonses  and  petitions  used  to  be  on 
papers  separate  from  the  writs  to  which  they  applied ;  and  several 
regulations  were  made  for  securing  in  each  execution  a  description 
of  the  writ  to  which  it  referred  (e).  A  late  statute  requires  that 
every  execution  "  of  a  summons,  and  every  execution  of  intimation 
of  a  note  of  suspension,  or  of  suspension  and  interdict,  or  of  suspen- 
sion and  liberation,"  in  the  Court  of  Session  "shall  be  written  at  the 
end  of  the  summons  itself,  or  at  the  end  of  the  usual  certified  copy 
of  the  noto  of  suspension,  or  of  suspension  and  interdict,  or  of  sus- 
pension and  liberation,  or  of  advocation ;  and,  where  necessary,  on 

(u)  A.  S.,  28th  June  1704.  This  act  was  enforced  against  the  messenger  and  wit- 
nesses in  Wilson  and  Philips,  12th  July  1740,  A.  S.  (folio  ed.)— See  also  Wright,  19th 
July  1788,  ib.  (ir)  Falconers  v.  Smith,  1777,  6  B.  Sup.,  435. 

(x)  See  8upra,  §  672.  (y)  18  and  14  Vict.,  c.  86,  §  20,  sch.  B.     This  used 

not  to  be  retiuired ;  Ersk.,  3,  2,  17— Napier  v.  L.  Elphinstone,  1736,  M.,  16,899. 

(2)  10  and  17  Vict.,  c.  80,  i  9,  sch.  F.  (a)  Same  act,  g  81,  sch.  K. 

(b)  1681,  c.  6— See  L.  Gray  v.  Hope,  1710,  M.,  3760;  16,892. 

(c)  1  and  2  Vict.,  c.  114,  sch.  No.  2.  (d)  9  Geo.  IV,  c.  29,  sch.  B.  See 
Walker,  1839,  Bell's  Notes,  228.  («)  1672,  c.  6— A.  S.,  8th  July  1831,  sch.  6— 
Stair.  4.  38,  13— Tait  Ev.,  9.  The  rules  applicable  to  the  former  practice  are  stated  in 
Shantl'-s  I'r.,  2*51,  et  »eq. 


*  Infra,  §  1248,  note  »<>. 
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continuous  sheets,  but  not  on  a  separate  paper"  (/).  The  execution 
must  he  as  nearly  as  may  be  in  the  form  prescribed  by  tlie  statute, 
which  narrates  in  short  tenns  that  the  summons  or  other  writ  was 
executed  or  intimated  by  the  messenger  (who  must  be  named) 
against  or  to  the  defenders  or  respondents  by  name  (but  \vithout 
their  designations),  and  states  wliether  the  service  was  personal  or 
otherwise  (g),^  Executions  of  summonses  and  petitions  under  the 
SheriflF  Courts  Act  are  in  the  same  form  (h)  ;  and  must  be  written 
at  the  end  of  the  summons  or  petition,  and  on  continuous  sheets  if 
necessary,  but  not  on  separate  papers  (t). 

§  1233.  In  executions  of  charge  under  the  Diligence  Act,  the 
names  and  designations  of  the  debtor  and  creditor  must  be  given, 
whether  the  execution  is  appended  to  the  warrant  or  not  (i);*  and 
the  date  and  nature  of  the  extract-decree  or  writ  on  which  the 
charge  proceeds  must  also  be  stated  (I),  Other  executions,  if 
separate  from  their  warrants,  must  so  describe  them  as  to  identily 
them  (m)  ;  and  although  slight  errors  in  the  (lescrii)tion  >vill  be 
overlooked  (w),  errors  which  substantially  affect  the  identification 
will  be  fatal  (o). 

§  1234.  Executions  of  criminal  libels  are  sej)arate  from  the 
writs  to  which  they  apply  (p ).  In  terms  of  the  statutory  form, 
they  must  describe  the  principal  libel  by  mentioning  correctly  the 
crime  which  it  charges  (r),  and  the  nund)er  of  pages  of  which  it 
consists  (s)  ;  and  if  there  are  more  libels  than  one  against  tlie 
party,  each  of  the  executions  must  specify  the  libel  to  which  it  is 

(/)  IS  and  14  Vict.,  c.  36,  §  20.  {ff)  Same  act,  sch.  B.  (A)  16  aod 

17  Vict.,  c.  80,  flch.  F.  (i)  Same  act,  |  9.  (A)  1  and  2  Vict.,  c.  114, 

Bch.  2— A.  S.,  24th  Jan.  1839 ;  altering  A.  S.,  24th  Dec.  1838,  §  2.  {I)  1  and  2 

Vict.,  c.  114,  8ch.  2.  (w)  Mentioning  the  date  of  the  warrant  is  not  indispen- 

sable; Forbejj  v,  Watson,  1711,  M.,  8758— BlackwtK>d  r.  Milne's  Crs.,  1762,  M.,  8896. 

(n)  M*Lellan  v.  Graham,  30th  June  1841,  F.  C.  See  also  Mitchell  v.  Hepburn,  1830, 
8  S.,  319— Glen  v.  Black,  1841,  4  D.,  36.  (o)  Watte  v.  Barbour,  1828,  6  S., 

1048— Burleigh  v.  Feam,  1848,  10  D.,  1617— May  v.  Malcolm,  1826,  4  S.,  76. 

(p)  9  Geo.  IV,  c.  29,  sch.  B.  (r)  lb.— Meldrum,  1826,  Syme,  17;  Sh.  Just. 

Ca..  176,  S.  C— Wright,  1827,  Syme.  136— Grant,  1827,  ib.,  245— Weight  v.  Moffat, 
1827,  Sh.  Just.  Ca.,  178.  The  execution  does  not  require  to  mention  the  aggravations 
to  the  crime  charged;  Innes,  1826,  2  Ilumc,  262— Smith,  1836,  Bell's  Notes,  227; 

1  Swin.,  27,  S.  C.     (Compare  with  the  cases  in  this  note  Moffat  or  M'Coull,  1820, 

2  Hume,  260,  note.  («)  9  Geo.  IV,  «<|;ra— Wright  v.  Dick,  1832,  2  Al.,  840— 
Robiaon,  1821 ;  2  Hume,  262,  note. 


*  Infra,  J  1248,  note  ». 

^  Under  the  Small  Debt  Act,  the  creditor  need  not  be  named ;  Crombif>  v.  M'Kwan, 
1861,  23  D.,  838. 
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applicable  (t).  The  execution  on  a  criminal  libel  must  correspond 
with  the  citation  or  notice  of  compearance  in  all  important  particu- 
lars; e.g.y  the  officer  and  witness  (w),  and  the  days  of  service  and 
compearance  (x). 

§  1235.  Every  execution  must  be  conform  to  its  warrant  (y). 
It  has  been  held,  however,  that  a  warrant  to  serve  a  summons 
edictally  entitles  the  messenger  to  cite  the  defender  personally  (z) ; 
although  it  was  decided  otherwise  in  regard  to  the  execution  of  an 
inhibition  (a). 

§  1236.  With  regard  to  the  mode  in  which  tlie  different  execu- 
tions must  detail  the  res  gestce  of  the  service  or  citation,  reference 
must  be  made  to  books  of  form.  It  is  sufficient  for  the  purpose  of 
this  treatise  to  observe,  that  the  narrative  should  be  fuU  and  accu- 
rate («*),  and  that  a  mere  general  statement  that  the  writ  was  duly 
served,  or  the  party  lawfully  cited,  is  not  sufficient  (a*).  As  to  the 
decisions  upon  this  head  it  may  be  remarked  that  the  leaning  of 
the  Court  for  a  considerable  time  has  been  to  discourage  critical 
objections  to  the  execution  of  summonses,  although  considerable 
strictness  is  still  observed  in  executions  of  diligences,  and  in  cases 
where  there  are  competing  creditors.  The  Court  are  also  more 
rigorous  in  requiring  a  narrative  of  statutory  formalities  prescribed 
in  different  cases,  than  in  regard  to  those  originating  in  the  com- 
mon law  (6). 

§  1237.  The  foregoing  rules  as  to  the  requisites  of  executions 
only  apply  when  the  officer  has  executed  his  warrant,  and  not  when 
he  has  been  unable  to  do  so.  "  An  execution  must  mean  some- 
tliing  done  in  executing  a  ^Tit ;  and  unless  this  writ  be  executed, 
there  is  no  execution.  This  is  an  excuse  for  not  having  executed 
the  writ,  the  writ  being  still  in  full  force  "  (c).  The  point  arose  in 
an  action  for  reducing  a  warrant  to  open  doors  and  lock-fast  places, 


(t)  See  McGregor,  1768;  2  Hume,  261— M«Kmlay,  1819;  Sli.  Just.  Ca.,  49. 

(m)  2  Al.,  841 ;  citing  Ferguson,  1821,  and  Ronald,  1818,  both  unreported. 

(x)  2  Hume,  261—2  Al.,  840,  1.  (y)  Cases  in  M.,  8681 ;  8694;  8799— 

Craig  V.  Brock,  1841,  4  D.,  64.  (2)  Kirkonnell  v.  L.  Bambaroch,  1628,  M., 

3682;  1  B.  Sup.,  149,  S.  C— Cochrane  v,  Urquhart,  1706,  M.,  8686,  4  B.  Sup.,  611, 
8.  C— Shaud's  Pr.,  236.  (a)  Ersklne  v.  Erskine,  1627,  M.,  8681— Lamb  v, 

Blackburn,  1628,  M.,  3683.  (2*)  1540,  c.  76- Stair,  8,  8,  2,  et  aeg.— Ersk.,  2,  6, 

65— Tait  Ev.,  16— Shand's  Pr.,  262.  (fl»)  Sanders  v,  Jardine,  1681,  M.,  8791— 

Cunningham  i;.  M'Leod,  1682,  M.,  8792— Scott  v.  Grieve,  1694,  4  B.  Sup.,  281— A  v.  B, 
1734;  Elch.,  "Execution,"  No.  1— GillicH  t'.  Murray,  1771,  M.,  8796— But  see  M'ln- 
tosh  V.  M*Kenzie,  1675,  M.,  3788.  (b)  See  Ersk.,  2,  6,  66— Shand,  268,  et  wq. 

(c)  Per  L.  Campbell  in  Scott  v.  Letham,  1846,  6  Bell's  Ap.  Ca.,  126;  affirming, 
6  D.,  1221. 
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which  had  been  obtained  upon  a  return  under  the  hand  of  the  offi- 
cer (not  signed  by  witnesses),  stating  that  he  had  been  unable  to 
execute  a  poinding,  not  having  got  access  to  the  premises  on  ac- 
count of  lock-fast  places. 

§  1238.  Irregularities  in  executions,  when  not  in  essential  par- 
ticulars, have  sometimes  been  overlooked  on  account  of  the  com- 
munis error  (d).  But  in  several  cases  the  Court,  while  sustaining 
executions  on  the  first  occasion  on  which  such  irregularities  were 
brought  before  them,  intimated  that  they  would  exact  the  proper 
requisites  in  future  cases  (e).  When  the  irregularity  occurred  in 
the  narrative  of  the  res  gestce^  proof  that  tlie  proper  forms  of  service 
had  been  observed  was  required  in  several  cases  before  the  execu- 
tions were  sustained  (/). 

§  1239.  Executions,  like  instruments,  may  be  extended  ex  in- 
tervaUo  of  the  service  or  citation  which  they  set  forth  (g).  And 
the  messenger  may  return  an  amended  execution  in  place  of  one 
which,  from  some  error,  would  have  been  inadequate*.  At  one  time 
it  was  held  only  competent  to  do  so,  where  the  new  execution  was 
not  inconsistent  with  the  one  which  had  been  previously  re- 
turned (h).  But  of  late  the  Court  have  repeatedly  admitted  a- 
mended  executions  which  were  inconsistent  with  those  returned 
previously  (t).  And  the  new  execution  seems  to  be  admissible, 
although  the  erroneous  one  has  been  produced  in  process,  provided 
judgment  has  not  been  pronounced  finding  that  it  is  insufiicient(i). 


(rf)  Gordon  v.  Forbes,  1681,  M.,  8768— Trotter  v.  Lnndie,  1681,  M.,  7049  ;  12,268— 
Yeaman  v.  Trotter.  1698,  M.,  8768— Abemethy  v.  Ogilyy,  1700,  M.,  8784— Sinclair  p. 
Sinclair,  1704,  M.,  8785— Orrok  r.  Peter,  1769,  5  B.  Sup.,  486— Dnimmond  v.  Kerr, 
1824,  8  a,  811— Beattie  v.  Park,  1880,  8  S.,  784— Compared  with  Crawford  v.  Wood, 
1624,  M.,  8108.  («)  Gordon  v.  Forbes,  wpra — ^Abemethy  r.  Ogilvy,  tupra — 

A.  S.,  28th  June  1704.     See  also  Falconers  v.  Smith,  1777,  5  B.  Sup.,  485. 

(/)  Drysdale  v.  Somberg,  1624,  M.,  8766— Somerville  r. ,  1626,  M.,  8766— 

Scott  V.  Scott,  1687,  M.,  12,266— Trotter  v.  Lundie,  1681,  M.,  7049 ;  12,268.  This 
would  not  be  required  if  the  messenger  or  witness  had  died ;  Somerville  v. ^  supra. 

(ff)  Jack  V.  Pearson,  1824,  2  S.,  691— Henderson  v.  Kichardson,  1848,  10  D.,  1085 
— Cameron  v.  M'Ewan,  1880,  8  S.,  440— Cases  in  two  following  notes. 

(h)  Stair,  4,  88,  17— A  v,  B,  1748,  M.,  8346— Hog  v.  MacleUan,  1797,  M.,  8846— 
Bhand»8  Pr.,  269.  (t)  May  v,  Malcolm,  1825,  4  S ,  76— Cullen's  Tr.  v.  Wat- 

son,  1825,  lb.,  183— Henderson  v.  Richardson,  1848,  10  D.,  1036. 

(k)  Beg  V,  Big,  1744,  M.,  8846— Stewart  v,  M'Ra,  1831,  9  S.,  261— Creightons  v. 
Deans,  1882,  11  S.,  80— Henderson  v.  Richardson,  1848,  10  D.,  1086— Shand's  Pr., 
259.  In  Allan  v.  Miller,  1848, 10  D.,  1060,  where  a  Lord  Ordinary  had  passed,  in  ab- 
sence, a  note  of  suspension  and  liberation,  the  execution  of  which  was  not  signed  by  the 
witness,  the  Court  refused  to  receive  an  amended  execution  because  the  note  had  been 
passed  without  legal  proof  of  service.    Formerly  an  amended  execution  was  not  received 
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Tliere  is  some  doubt  whether  an  amended  execution  is  admissible 
in  competition  of  creditors  (I). 

§  1240.  Objections  to  executions  of  summonses  and  petitions, 
being  preliminary  defences,  must  be  pleaded  and  disposed  of  in 
initio  litis  (m).^  Under  the  former  practice  of  the  Court  of  Session 
they  required  to  be  pleaded  before  lodging  defences  on  the  merits ; 
and  this  is  still  the  rule  in  actions  of  reduction,  in  which  the  pre- 
liminary defences  are  pleaded  separately.  In  other  actions,  where 
the  dilatory  and  peremptory  defences  are  pleaded  in  the  same  paper, 
any  objection  to  the  execution  must,  in  general,  be  insisted  in  be- 
fore the  parties  have  joined  issue  on  the  merits  (n).  But  in  an  ac- 
tion of  multiplepoinding,  where  the  arrestee,  after  having  pleaded 
that  he  did  not  owe  the  arrested  sum,  raised  an  objection  to  the 
execution  of  the  arrestment,  the  Court  sustained  the  plea,  being  of 
opinion  that  the  due  service  of  the  arrestment  was  essential  to  the 
creation  of  the  nexiis,  and  that  the  execution  of  such  a  diligence 
was  in  an  entitely  different  situation  from  that  of  a  summons  (o). 
Formerly  falsehood  in  the  execution  could  only  be  pleaded  as  a 
peremptory  defence,  and  failure  in  that  plea  cut  off  the  defender 
from  his  defences  on  the  merits ;  the  object  of  the  rule  having  been 
to  prevent  defenders  from  raising  such  objections  for  the  mere  pur- 
pose of  delay  (p).  The  modern  practice,  of  requiring  all  the  de- 
fences to  be  stated  at  once,  secures  this  object  with  equal  effect  and 
more  justice.  Nor  is  there  any  modem  instance  in  which  the  de- 
fence of  falsehood  in  the  execution  has  been  required  to  be  pleaded 
peremptorily,  even  in  actions  where  dilatory  defences  are  admitted 
before  pleading  to  the  merits. 

if  the  first  liad  been  produced  in  process ;  Butter,  1769,  noted  in  Shand,  259 — Hadding- 
ton Election.  1741,  Elch..  "  Burgh  Royal,"  No.  14. 

(I)  See  Henderson  v,  Richardson,  wpra — Opinions  in  May  v.  Malcolm,  tupra — Hog 
V.  Maclollan,  1797,  M.,  8846— CuUen's  Tr.  v.  Watson,  1824,  4  S.,  133— Shand's  Pr.. 
260.  (to)  Jamieson  v.  Hay,  1674,  M.,  12,068--Wick  Election,  1778,  5  B. 

Sup.,  467— Limond  v.  Reid,  1821,  1  S.,  282— Rankine  v.  Corson,  1826,  4  S.,  127— 
Hamilton  r.  Murray,  1830,  9  S.,  143— Atherton  v.  Moffat.  1848,  1  Broun,  524— Shand*8 
Pr.,  268— Cb«/ra,  M'Lauchlans  v.  M'Dougal,  1744,  M.,  6788.  See  Allan  v.  MiUer,  1848, 
10  I).,  1060,  supra.  (n)  Stair  on  act  1693,  c.  20,  Appx.,  i  6  (4). 

(o)  Stewart  v.  Brown,  1824,  3  S.,  56.  The  objection  was  to  the  schedule  of  arrest- 
ment, and  to  the  execution  in  setting  forth  that  the  arrestment  had  been  duly  laid  on. 
With  this  case  compare  Zinzean  v.  Kinloch,  1667,  M.,  2721.  (p)  Wick  Elec- 

tion, 1778,  5  B.  Sup.,  467— Hamilton  ».  Hunter,  1748,  M.,  6772— Bankt.,  1,  10,  217— 
Ibid..  4,  26,  8— Shand's  Pr.,  818. 


7  Hamilton  t».  Monkland  Iron  and  Steel  Co.,  1863,  1  Macph.,  676. 
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§  1241.  Where  the  objection  that  tlie  execution  of  a  summons 
is  awanting  is  not  taken  until  after  a  considerable  interval  (as 
where  the  action  had  fallen  asleep  before  defences  were  lodged),  the 
Court  will  presume  that  omne.  rite  et  solenniter  actum  ;  and  that  a 
regular  execution  was  either  lodged  in  Court  or^as  in  the  pur- 
suers hands  for  production,  if  necessary  (r).  But  it  was  held  that 
merely  calling  a  summons  did  not,  after  a  short  interval,  infer  that 
an  execution  had  been  lodged  with  the  clerk  of  Court  along  with 
it,  as  there  was  no  general  practice  to  lodge  the  execution  at  that 
stage  (fi). 

§  1242.  A  party  may  be  barred  by  personal  exception  from  ob- 
jecting to  an  execution,  as  where  he  has  agreed  to  hold  the  sum- 
mons as  executed  (^),  or  where  he  has  by  writing  acknowledged 
receipt  of  the  service  copy  (u)} 

§  1243.  An  execution  which  is  regular  ex  facie  is  probative  of 
the  facts  which  it  sets  forth ;  and,  in  general,  it  cannot  be  chal- 
lenged by  exception  (x).  And  if  the  execution  narrates  the  service 
or  citation  in  proper  form,  the  objection  that  the  schedule  or  the 
service  copy  of  the  libel  was  irregular  cannot  in  general  be  pleaded 
without  an  action  of  reduction  (y).     On  the  other  hand,  any  patent 


(r)  Walker  v.  E.  Eglinton's  Tutors,  1827,  6  S.,  240.  («)  Cameron  v, 

M'Ewan,  1830.  8  S.,  440 ;  442,  note— Per  L.  Just.-Clerk  in  Henderson  v,  Richardson, 
1848,  10  D.,  1035,  8.  (0  Shand's  Pr.,  261— W^ilson  v,  Pattie,  1826,  4  S.,  628. 

(u)  Fraser  v.  Bametson,  1826,  4  S.,  778.  A  party  was  held  not  to  be  barred  from 
objecting  to  the  service  of  the  notice  of  an  appeal  to  the  Circuit  Court  of  Justiciary,  in 
consequence  of  having  verbally  admitted  that  he  received  the  notice;  M'Millan  v, 
Campbell,  1832,  10  S.,  220.  (x)  Ersk.,  4,  2,  6— Tait  Ev.,  4— Shand's  Prac, 

267— Logan  v.  Carlile,  1583,  M,,  2712 — Commendator  of  Kilwinning  v.  L.  Blair,  1590, 
M.,  ib.— E.  Wintoun,  1621,  M.,  2718— E.  Galloway  v.  Gordon,  1629,  M.,  2714— Mont- 
gomery r.  Montgomery,  1662,  M.,  2715— Ruthven  r.  E.  Callender,  1680,  M.,  12,502— 
Dun  V.  Craig,  1824.  2  8.,  797.  (y)  Shand's  Prac.,  257— M'Donald  v,  M'Leod. 

1726,  M.,  3766— Calder  v.  Calder,  1825,  4  S.,  331— Ramsay  v.  Pettigrew,  1828,  7  S., 
193— Morrison  v.  Forbes,  1826,  4  S.,  668— Alison  v.  Alison,  1829,  7  S.,  835— M'Queen 
V.  Clyne'8  Trs.,  1884,  12  S.,  610— C<m/ra,  M»Laren  v.  Finlay,  1836,  14  S.,  143— Dunlop 


s  A  company  carried  on  business  in  the  counties  of  Edinburgh  and  Haddington.  The 
company  was  dissolved,  but  one  of  the  partners  continued  to  carry  on  business  in  the 
county  of  Haddington  under  the  same  company  name  without  giving  notice  of  the  dis- 
solution of  the  partnership.  An  action,  brought  in  the  Sheriff-court  of  Haddington,  was 
served  on  the  company  at  the  place  of  business  in  that  county.  The  defender  pleaded 
that  the  citation  was  inept,  and  that  the  Sheriff  had  no  jurisdiction,  as  the  firm  was  a 
fictitious  one,  and  he  was  the  sole  partner,  and  domiciled  in  Edinburgh.  The  Court 
held  that  he  waa  barred  from  stating  such  a  plea  peraonali  exeeptume^  whatever  might 
have  been  itn  fffect  in  a  question  with  creditors  or  under  his  bankruptcy;  Young  v. 
Livingstonr.  1S60,  22  P.,  \>'Z. 
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objection  to  an  execution  may  be  pleaded  by  exception ;  and  tliia 
seems  to  be  the  case  where  it  is  apparent  from  the  execution  itself 
that  the  messenger  had  an  interest  which  disqualified  him  from 
acting  (z).  Reduction  seems  also  to  be  unnecessary  where  the  ob- 
jection is  that  the  execution  is  not  conform  to  its  warrant  (a)." 


V.  Nicolson,  1827,  6  8.,  916  ("a  special  case";  per  L.  President  (Hope)  in  M'Quoen  r. 
Clyne's  Trs.,  supra).  In  Fraser  v.  Fraser,  1826,  8  S.,  690.  where  the  execution  of  a 
charge  differed  from  the  service  copy,  the  Court  turned  the  charge  into  a  libel.  See 
also  Clarkson  v.  Ball,  1831,  10  S.,  17— Connel  v.  Fairlie,  1824,  2  S.,  664. 

(z)  Dalgliesh  v.  Scott,  1822,  1  S.,  606.  But  the  objection  that  the  subscriber  is  not 
a  messenger  requires  to  be  pleaded  by  reduction ;  Ersk.,  4,  2,  6— Mackenzie  v.  Smith, 
1829,  2  De.  and  And.,  132.  (a)  L.  Kirkonnel  v.  L.  Barnbarroch,  1628,  M., 

8682— Lamb  v.  Blackburn,  1828,  M.,  8683. 


»  In  Stewart  v.  Macdonald,  1860, 22  D.,  1614,  it  was  held  by  a  majority  of  the  whole 
Court  that  the  provisions  of  the  20th  section  of  the  statute  18  and  14  Vict.,  c.  86,  as  to 
the  execution  of  summonses,  and  the  direction  contained  in  the  relative  schedule,  "  state 
whether  personally  or  otherwise,"  made  no  alteration  in  the  formalities  appropriate  to 
the  various  modes  of  executing  summonses  in  use  before  the  passing  of  the  act.  The  exe- 
cution appended  to  the  summons  bore  that  it  had  been  executed  against  '*  Donald  lUiac- 
donald,  the  defender,  personally,"  but  did  not  set  forth  that  a  copy  had  been  delivered. 
The  majority  were  of  opinion  that,  anterior  to  the  statute,  it  had  been  settled,  from  time 
immemorial,  that  a  messenger^s  execution,  whether  of  a  summons  or  other  judicial  writ, 
required,  in  order  to  bo  valid,  to  set  forth  not  merely  the  fact  of  service,  but  the  mode 
in  which  the  service  took  place.  "  It  was  considered  necessary  that  the  messenger 
should  specify  the  solemnities  actually  used  by  him,  for  a  reason  which  approves  itself 
to  sound  policy— to  wit,  that  thereby  the  Court  might  be  enabled  to  determine  whether 
good  service  had  been  made.  Such  specification  was  aU  the  more  necessary  in  conse- 
quence of  the  faith  given  to  messengers'  executions,  until  set  aside  by  formal  improba- 
tion.  Their  claim  to  such  faith  lay  in  the  particularity  of  detail ;  and  it  would  not  have 
been  reasonably  accorded  to  a  mere  general  statement  that  everything  had  been  lawfully 
gone  about.  If  the  detail  disclosed  a  defect,  the  execution  was  liable  to  be  set  aside 
cpe  ezcq>tiomi.  If  ostensibly  all  was  right,  the  party  complaining  was  not  without  his 
remedy ;  but  he  could  make  it  effectual  by  a  formal  process  of  improbation.  In  such  a 
process  it  was  essential  to  fairness  of  litigation  that  the  execution  should  specify  details 
in  order  that,  if  false,  it  might  be  redargued,  by  specific  proof,  to  the  contrary."  They 
held,  therefore,  that  the  principle  of  specification,  being  a  vital  one  in  the  law  of  Soot- 
land,  could  not  be  extinguished  by  a  parenthesis  in  a  schedule,  and  that  the  execution 
was  bad.  The  statute  did  not  abrogate  or  affect  the  solemnities  to  be  used,  nor  did  it 
abrogate  the  most  valuable  part  of  the  execution,  which  afforded  the  information  which 
was  indispensable  to  enable  the  Court  to  see  whether  the  execution  had  been  made  so  as 
to  be  unchallengeable  ope  exceptionia ;  it  only  shortened  those  parts  of  the  forms  of  exe- 
cution which,  under  the  old  law,  were  unnecessarily  tedious,  and  adapted  them  to  the 
change  which  the  statute  introduced,  viz.,  the  writing  of  the  execution  on  the  summons 
itself.  The  minority  held  that,  under  the  statute,  it  was  enough  to  state  that  the  sum- 
mons had  been  executed  personally,  or  otherwise,  as  the  case  might  be,  "  which  implied 
that  the  messenger  had  adopted  the  formalities  appropriate  to  the  kind  of  execution  men- 
tioned by  him,  but  left  the  execution  open  to  chaUenge  on  the  ground  of  falsehood  as  for- 
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§  1244.  In  competitions  of  creditors,  objections  which  cannot 
usually  be  pleaded  except  by  reduction  may  be  pleaded  by  way  of 
exception  (fe). 

§  1245.  Wlien  the  ground  of  challenge  of  an  execution  infers 
fraud  or  falsehood  in  the  messenger  or  witnesses,  reduction-impro- 
bation  seems  to  be  necessary  (c)  ;  whereas  such  blunders  or  irregu- 
larities as  do  not  infer  falsehood  may  be  pleaded  by  simple  reduc- 
tion (rf). 

§  1246.  In  inferior  courts,  where  actions  of  reduction  are  in- 
competent, objections  to  executions  of  summonses  or  petitions  may 
be  pleaded  by  way  of  exception  if  they  are  of  a  patent  character. 
If  not,  they  may,  in  the  Sheriff-court,  be  pleaded  by  articles  impro- 
batory  and  approbatory,  on  which  a  record  is  made  up  as  in  actions 
of  reduction-improbation  (e).  It  is  a  preliminary  to  this  procedure 
that  the  party  challenging  the  execution  shall  consign  a  sum  not 
exceeding  £5,  or  under  10s.,  to  be  forfeited  to  the  other  party  in 
case  of  the  objection  being  repelled  (/). 

§  1247.  Executions  of  criminal  libels  may  be  challenged  by 
exception  on  any  relevant  ground,  there  being  no  procedure  in  any 
criminal  court  corresponding  to  actions  of  reduction,  or  articles  im- 
probatory  and  approbatory  {g).     If  the  prisoner  is  absent,  the  ob- 


(6)  More'a  Notes,  878— Shand's  Prac.,  268 ;  597— Stewart  v.  Brown,  1824,  8  S.,  66 
— Holmes  v.  Reid,  1829,  7  S.,  686,  per  L.  Mackenzie.  (c)  M'Vittie  v.  Barboor, 

1888. 16  S.,  1184— Balfour  ».  Robertaon,  1889,  1  D.,  468— Shand's  Prac.,  268. 

(d)  M'Lellan  v,  Graham,  80th  June  1841,  F.  C— Shand,  mpra,  (e)  A.  S., 

10th  July  1889,  g  91.  A  recent  writer  on  the  practice  of  Sheriff-courts  considerB  that  this 
proceeding  is  only  competent  where  the  execution  is  fabricated,  and  that  latent  objections 
to  genuine  executions  in  the  Sheriff-court  cannot  be  pleaded  except  by  reduction  in  the 
Court  of  Session ;  M'Glashan  (Barclay's  ed.),  189.  This  view  is  supported  by  Macdon- 
ald  9.  Sinclair,  1848,  6  D.,  1268,  notes  to  Lord  Ordinary's  interlocutor.  It  is  under- 
stood that  the  practice  in  Sheriff-courts  upon  the  point  is  not  uniform. 

(/)  A.  S.,  10th  July  1881.  §  91.  {g)  2  Hume,  247—2  Al.,  841 ;  and  Proud- 

foot,  April  1828,  there  cited. 


merly,  if  he  had  not  actually  done  so."  The  opinion  of  the  majority,  however,  appears 
to  be  consistent  with  sound  principle ;  for,  were  it  true  that  the  statute  rendered  specifica- 
tion unnecessary,  one  or  other  of  two  important  alterations  in  practice  would  seem  to  fol- 
low—either (1)  that  the  cases  in  which  an  execution  could  be  challenged  ope  exeeptUmU 
on  the  plea  that  the  solemnities  had  not,  in  point  of  fact,  been  observed  (a  plea  which 
could  not  previously  have  been  stated  ope  exeeptiunU  in  face  of  the  statement  in  the  exe- 
cution), would  be  indefinitely  increased ;  or  (2)  that  challenge  of  an  execution  ope  cr- 
cepHonU  would  be  altogether  excluded,  seeing  that  no  patent  objection  could  be  stated 
to  an  execution  which  did  not  specify  the  formalities — thus  leaving  the  defender  in 
every  such  case  only  the  cumbrous  remedy  of  reduction. 
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jection  may  be  stated  by  his  counsel,  in  order  to  prevent  him  from 
being  fugitated  (h).  But  the  cautioner  in  his  bail-bond  may  not 
plead  the  objection,  unless  the  prosecutor  moves  for  forfeiture  of 
the  bond  («). 

§  1248.  The  messenger  and  subscribing  witnesses  are  admis- 
sible to  prove  that  an  execution  under  their  hands  is  false ;  but 
their  evidence  ought  to  be  weighed  scrupulously  (k).  It  seems  not 
to  be  indispensable  for  the  party  challenging  to  examine  these  per- 
sons. Indeed,  his  case  may  be  that  they  concocted  a  false  return, 
and  are  in  a  conspiracy  against  him  (l)}^ 


(h)  Grant,  1827,  Syrae,  24&— Andereon,  1834,  Bell's  Notes,  229— Lacy,  1887,  1 
Swin.,  498— Ross,  1887,  ib.,  note.  (i)  Smith,  1836,  1  Swin.,  801— Laird,  1888, 

2  Swin.,  178.  (k)  Aitcliison  t;.  Patrick,  1836,  15  8.,  360— Kay  v.  Rodger,  1882, 

10  S.,  881— See  mpra,  i  908,  et  seq.  (I)  Kay  v,  Rodger,  ih.— Supra,  ?  981,  «r  seq. 


10  Several  cases  on  the  subjects  treated  of  in  this  chapter  have  been  lately  decided. 
In  service  of  note  of  suspension  and  interdict  under  1  and  2  Vict.,  c.  86,  2  6,  a  copy  of 
the  interlocutor  ordering  service  must  be  served  with  not« ;  Anderson  v.  Drysdale,  1862, 
1  Macph.,  46.  The  citation  need  not  be  written  on  service  copy  of  summons.  This 
was  held  in  a  case  where  the  citation  was  attached  to  the  summons  by  wafers,  and  the 
messenger's  name  was  written  across  the  junction  between  the  two  documents ;  Hamil- 
ton V.  Monkland  Iron  and  Steel  Co.,  1863,  1  Macph.,  676.  A  sheriff-officer  who  falsely 
adhibits  tlie  name  of  another  person  as  a  witness  to  a  citation  commits  forgery  ;  but  if 
he  gets  a  person  to  sign  as  a  witness  a  blank  sheet  of  paper,  and  thereafter  writes  an 
execution  of  citation  above  the  signature,  he  may  be  indicted  for  a  crimen  falsiy  but  not 
for  forgery ;  H.  M.  Adv.  r.  Fraser,  3  Irv.,  467. 
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TITLE  III. 

OF  EXTRACTS  FROM  OFFICIAL  RECORDS,  AND  OF 
OFFICIAL  COPIES  OF  DOCUMENTS. 


§  1249.  In  order  to  prevent  the  originals  of  public  records  from 
being  lost  or  injured,  as  well  to  secure  ready  access  to  them  by 
all  the  lieges,  they  usually  remain  in  the  custody  of  their  respective 
keepers,  and  their  terms  may  in  most  cases  be  proved  by  extracts 
or  office  copies.  Authenticated  copies  of  docimients  may  also  be 
obtained  by  judicial  procedure  in  cases  where  one  party  is  entitled 
to  the  custody  of  writings  in  which  others  are  interested;  and  where 
an  original  document  has  been  lost  or  destroyed,  it  may  be  supplied 
by  means  of  a  decree  of  proving  the  tenor,  extracted  in  common 
form. 

The  admissibility  of  all  these  extracts  and  copies  arises  from 
their  having  the  same  characteristic — ^namely,  being  prepared  im- 
der  official  care,  and  authenticated  by  the  proper  officer.  Their 
admissibility  is  an  exception,  for  obviously  good  reasons,  from  the 
rule  which  rejects  copies  and  excerpts  on  the  ground  that  they  are 
secondary  evidence. 


CHAPTER  I.— EXTRACTS  AND  EXCERPTS  FROM  JUDICIAL 
RECORDS. 

§  1250.     The  original  processes,  with  the  interlocutors  and  de- 
crees in  the  courts  in  this  country  are  preserved  in  the  archives  of 
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the  respective  courts.  Their  terms  may  be  proved  by  extracts  or 
excerpts  duly  certified  by  the  proper  oflScer,  which  are  admissible 
without  their  being  proved  to  be  correct,  and  ^vithout  the  signature 
of  the  officer  authenticating  them  requiring  to  be  proved  (a).  This 
rule  is  in  daily  observance  in  criminal  courts,  where  extracts  by 
the  respective  clerks  of  court  are  received  as  full  proof  of  previous 
convictions,  res  judicata,  and  the  like,  without  any  evidence  beyond 
what  is  required  for  identifying  the  prisoner  as  the  person  to  whom 
they  refer.  In  civil  cases,  also,  the  extract-decree  is  the  warrant 
for  diligence  by  which  the  judgment  may  be  enforced ;  and  in  pro- 
ceedings relating  to  heritable  property,  e.gr.,  services,  adjudications, 
and  reductions  and  declarators  regarding  that  kind  of  property,  the 
extract-decree  often  forms  an  important  link  in  a  progress  of 
titles. 

§  1251.  In  most  of  the  civil  courts  in  Scotland  the  extract-de- 
crees used  to  set  forth  the  whole  proceedings  in  the  cause ;  a  prac- 
tice which  occasioned  many  technical  objections,  as  w^ell  as  much 
useless  expense  and  delay  (6).  The  evil,  although  pointed  out  by 
Lord  Stair  (c),  continued  till  the  act  50  Geo.  Ill  introduced  the 
system  of  short  extracts,  which  contain  only  the  decerniture  refer- 
ring by  date  or  description  to  the  documents  (if  any)  on  which  the 
action  is  laid  (rf).  Under  the  powers  conferred  by  a  subsequent 
statute,  the  Court  of  Session  framed  similar  styles  for  extracts  of 
decrees  in  Sheriff-courts  (e).  In  criminal  cases  the  extracts  have 
been  confined  within  proper  limits.  They  set  forth  merely  the 
l»risoners  name  and  designation,  the  crime  charged,  the  verdict  (or 
if  the  case  was  not  decided  by  jury,  the  finding  of  the  magistrate  or 
sherifi),  and  the  sentence  or  absolvitor. 

§  1252.  By  an  Act  of  Sederunt,  passed  in  1829,  it  was  ordained 
that  extracts  of  decrees  in  the  Court  of  Session,  and  other  civil 
(»ourts  in  Scotland,  should  bear  "  a  docquet  in  the  handwriting  of 
the  officer  by  whom  the  extract  is  signed,  stating  by  whom  it  is 


(a)  See  tw/ra,  ?  1267.  (h)  See  L.  Dirleton  r.  L.  Ewtniabet,  1628,  M.,  12,180 

— Pitcairn,  1671,  M.,  12,181— Lawrie  v,  Gibson,  1671,  M.,  12,582.  (e)  Stair,  4, 

40,  27.  {d)  50  Geo.  Ill,  c.  112,  sch.  A  and  B.    The  directions  in  this  statute 

wore  not  strictly  observed  until  the  office  of  extractor  in  the  Court  of  Session  was  placed 
ujwn  its  present  footing  by  1  and  2  Vict.,  c.  118,  ?  18.  The  short  forras  introduced  by 
60  Geo.  Ill,  may  be  used  for  decrees  obtained  before  the  act ;  A.  S.,  2()th  Feb.  1831. 

(e)  6  Geo.  IV,  c.  28,  §  2— A.  S.,  27th  Jan.  1830,  sch.  C.  A  similar  p«5wer  was  con- 
ferred on  the  Judge-Ailiuinil  for  abridp^ing  extracts  in  the  Admiralty  Court  by  1  and  2 
Geo.  IV,  c.  89,  g  7  ;  and  a  committee  of  Sheriffs  were  empowered  to  prepare  forms  for 
abridging  extracts  in  Commissary  Courts  by  4  Goo.  IV,  c.  97,  l^  2,  17.  These  are  no 
longer  separate  courts ;  11  Geo.  IV.  and  1  WiU  IV,  c.  69,  |$  21,  29,  €t  teq. 
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written,  by  whom  it  has  been  collated,  and  at  what  date  it  was 
completed  by  the  signature  of  the  extractor ;  and  in  all  cases  where 
such  docquet  has  not  been  duly  made,  the  extracts  shall  be  held  as 
improbative"  (/).  A  subsequent  act  of  Parliament  provided,  that 
in  all  extracts  (including  extracts  of  fictitious  decrees  on  registered 
deeds  and  on  instruments  of  protest  on  bills)  there  should  be  in- 
serted a  warrant  for  execution  of  the  decree,  in  terms  of  the  sche- 
dule appended  to  the  act  (g)  ;  which  also  provided  that  the  extracts 
should  be  "  subscribed  and  prepared  in  other  respects,  as  extracts 
are  at  present  subscribed  and  prepared"  (A).  Another  statute  (t), 
passed  on  the  same  day,  conferred  full  powers  on  the  Court  of  Ses- 
sion for  regulating  their  own  forms  of  procedure ;  and  the  extractor 
of  decrees  in  that  Court  was  placed  under  the  superintendence  and 
direction  of  the  junior  Principal  Clerk  of  Session,  acting  under  the 
directions  of  the  Court  (k).  Their  Lordships  considered  that  the 
forms  introduced  by  the  first  of  these  acts  superseded  the  provisions 
of  the  Act  of  Sederunt  of  1829  in  regard  to  extracts  of  all  their 
decrees,  and  not  merely  of  such  as  could  be  followed  by  diligence ; 
and  accordingly,  their  Lordships  enacted  that,  instead  of  affixing 
a  docquet,  the  extractor  should  specify,  in  writing,  on  the  last  page 
of  the  extract  the  date  on  which  the  same  was  completed  by  his 
subscription  (Q.  The  Act  of  Sederunt  of  1829,  however,  has  not 
been  expressly  repealed  as  to  extracts  of  decrees  in  inferior  courts, 
in  which  a  warrant  for  execution  is  not  inserted  in  terms  of  the 
Diligence  Act  (m).  But  in  the  forms  for  extracts  in  the  Sherifl- 
court  prescribed  by  the  Act  of  Sederunt  of  27th  January  1830,  the 
docquet  required  by  the  Act  of  Sederunt  of  1829  is  omitted ;  and 
the  extract  concludes  with  a  docquet  in  this  form,  "  Extracted  by 
me,  sheriff-clerk  (or  sheriff-clerk  depute)  of  the  county  of  ." 

§  1253.  Extract  of  decrees  of  the  Court  of  Session  must  bear  at 
the  commencement  the  date  of  the  decree  (w),  and  at  the  termina- 
tion the  dat^  on  which  the  extract  is  signed  (o).  They  ought  also 
to  specify  the  place  where  they  are  subscribed ;  but  the  want  of 
this  requisite  was  held  not  to  vitiate  an  extract  which  commenced 

(/)  A.  S.,  6th  March  1829.  This  act  was  held  not  to  apply  to  decrees  for  expenses 
in  the  BiU-Chamber;  Ross  v.  Webster,  1837,  16  S.,  1238.  (ff)  1  and  2  Vict., 

c.  114,  H  1,  9 :  Bch.  1,  6.  (A)  Same  act.  U  1.  9-  («)  1  and  2  Vict., 

c.  118,  ii  18.  88.  (k)  1  and  2  Vict.,  c.  118,  |  18.  (/)  A.  S.,  24th  Dec. 

1888  (as  to  form  of  extracts),  i  6.  (m)  See  M'Glashan  (Barclay's  cd.),  869,  860. 

(n)  Where  a  decree,  dated  8th  July,  bore  to  be  signed  upon  the  11th  of  that  month, 
the  Court  held  that  the  extract  was  correct  in  sotting  forth  the  latter  as  the  date  of  the 
decree ;  Cleland  v,  Clark,  infra.  (o)  1  and  2  Vict.,  c.  114,  sch.  No.  1. 
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in  the  usual  terms,  "  At  Edinburgh,"  and  concluded,  "  Extracted 
upon  this  and  the  preceding  page  by  me,  principal  extractor  in  the 
Court  of  Session,  (signed)  J.  Parker,  November  4, 1848 ;"  the  Court 
considering  that,  as  it  was  held  known  that  the  extractor's  office 
was  in  Edinburgh,  the  regulation  had  been  practically  observed  (p). 
It  has  been  held  not  indispensable  that  extracts  of  decrees  in  the 
Sheriff-court  should  specify  the  date  and  place  of  the  extractor's 
subscription  (r). 

§  1254.  Every  extract  ought  to  specify  the  number  of  pages  of 
which  it  consists  («).  And  this  is  thought  to  be  indispensable, 
whenever  the  extract  is  written  on  more  than  one  sheet  {f).  If 
there  are  deletions  or  marginal  additions,  they  ought  to  be  enume- 
rated at  the  end  of  the  extract  in  the  same  way  as  in  the  testing 
clause  of  a  deed  (u).  And  the  extractor's  signature  must  be  adhi- 
bited, not  only  at  the  end  of  the  extract,  but  at  least  once  on  each 
sheet,  where  there  are  more  than  one  (x).  Each  page  ought  to  be 
authenticated  in  this  way  (y).  In  a  prosecution  for  breach  of  the 
peace,  and  intrusion  at  a  communion  service  in  a  parish  church,  an 
extract  of  a  finding  by  the  kirk-session  suspending  the  prisoner  from 
church  privileges  was  rejected,  because  it  was  written  on  five  pages 
and  signed  only  on  the  last  page  (2). 

§  1255.  Extracts  are  appropriate  to  final  decrees,  and  to  inter- 
locutory judgments  on  which  interim  execution  may  pass.  Extracts 
of  commissions  and  diligences  also  used  to  be  required,  as  the  war- 
rants for  citing  witnesses  and  havers.  But  by  a  recent  act,  a  copy, 
certified  by  the  clerk  or  assistant-clerk,  of  any  interlocutor  in  the 
Court  of  Session  granting  a  commission  and  diligence,  or  either  of 
them,  has  the  same  efi'ect  as  an  extract  under  the  former  prac- 
tice (a) ;  and  a  copy,  so  certified,  of  the  interlocutor  fixing  a  trial 
is  a  sufficient  warrant  to  any  messenger-at-arms  to  cite  witnesses 
and  haversto  the  trial  for  either  party  (6).  In  the  Sheriff-courts  a 
copy  of  an  interlocutor  fixing  a  diet  of  proof,  or  of  the  portion  of 
such  interlocutor  which  relates  to  that  matter,  if  certified  by  the 
sheriff-clerk,  is  a  sufficient  warrant  to  cite  witnesses  and  havers  (c). 

The  Sequestration  Act  ordains  that  a  copy  of  the  act  and  warrant 
in  favour  of  the  trustee  or  interim  factor,  certified  by  one  of  the 

(p)  Clelaiid  V.  Clark,  1849,  11  D.,  602.  (r)  Wilson  v.  WUson,  1848,  11  D., 

160.  (»)  Tait  Ev.,  191.  {t)  See  supra,  §  704.  («)  Supra,  I  724. 

(z)  Froser,  1889,  2  Swin.,  486— ^wpro,  J  669.  (y)  Tait  Ev.,  gupra. 

(2)  Eraser,  tupra.  (a)  13  and  14  Viot.,  c.  36,  §  25.  (b)  Same  act, 

§  43.  (c)  10  and  17  Vict.,  c.  80,  J  11.     The  interlocutor  may  be  enforced  in 

another  county,  the  certified  copy  being  indorsed  by  the  sherifi-clerk  there;  ib. 
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clerks  in  the  Bill-Chamber,  and  authenticated  by  the  seal  of  the 
Court  of  Session,  shall  be  received  in  all  courts  and  places  in  Her 
Majesty's  dominions,  as  evidence  of  the  factor's  title  to  sue  for  and 
recover  debts  due  to  the  bankrupt  (d)} 

Copies  of  all  or  any  parts  of  any  i)roceedings  in  the  Court  of 
Session,  if  certified  by  a  principal  or  assistant  clerk  of  session,  are 
admissible  in  evidence  (e).  And  copies  similarly  certified  of  the 
printed  papers  given  in  to  the  Court  of  Session,  and  of  any  interlo- 
cutors or  minutes  in  any  cause  in  that  Court,  are  admissible  as  evi- 
dence in  appeals  in  the  House  of  Lords,  in  the  same  manner  as  ex- 
tracts of  the  whole  proceedings  used  to  be  received  (/). 

Any  person  interested  in  proceedings  in  any  Sheriflf-court  "  may 


(rf)  2  and  3  Vict.,  c.  41,  'i  49.  («)  50  Geo.  Ill,  c.  112,  §  14—1  and  2 

Geo.  IV,  c.  38,  §  24— Anderson,  1827,  6  S.,  648— Monro,  1828,  7  S.,  62— Meikleham, 
1889,  2  D.,  166.  (/)  60  Geo.  Ill,  c.  112,  i  11—1  and  2  Geo.  IV,  supra. 


1  By  section  88  of  the  19th  and  20th  Vict.,  c.  89,  it  is  enacted  that  a  copy  of 
the  act  and  warrant  in  favour  of  the  trustee,  "  purporting  to  be  certified  by  the  sheriff- 
clerk,  and  to  be  authenticated  by  one  of  the  Judges  of  the  Court  of  Session,  shall  be  re- 
ceived in  all  courts  and  places  within  England,  Ireland,  and  Her  Majesty's  other  domi- 
nions as  prima  facie  evidence  of  the  title  of  the  trustee,  without  proof  of  the  authenticity 
of  the  signature  or  of  the  official  character  of  the  persons  signing,  and  shall  entitle  the 
trustee  to  recover  any  property  belonging,  or  debt  due,  to  the  bankrupt,  and  to  maintain 
actions  in  the  same  way  as  the  bankrupt  might  have  done  if  his  estate  had  not  been  se- 
questrated." Section  174  provides  that  "  all  deliverances  under  this  act,  purporting  to 
be  signed  by  the  Lord  Ordinary,  or  by  any  of  the  Judges  of  the  Court  of  Session,  or  by 
the  Sheriff,  as  well  as  all  extracts  or  copies  thereof,  or  from  the  books  of  the  Court  of 
Session  or  the  Sheriff-court,  purporting  to  be  signed  or  certified  by  any  clerk  of  court, 
or  extracts  from,  or  copies  of,  registers  purporting  to  be  made  by  the  keeper  thereof  or 
extractor,  shall  be  judicially  noticed  by  all  Courts  and  Judges  in  England,  Ireland,  and 
Her  Majesty*s  other  dominions,  and  shaU  be  received  as  prima  facie  evidence,  without 
the  necessity  of  proving  their  authenticity  or  correctness,  or  the  signatures  appended, 
or  the  official  character  of  the  persons  signing,  and  shall  be  sufficient  warranty  for  all 
diligence  and  execution  by  law  competent.'*  Thd  English  *'  Bankruptcy  Act,  1861," 
24  and  26  Vict.,  c.  184,  i  218,  makes  it  lawful  for  the  assignee,  trustee,  or  other  repre- 
sentatives of  the  creditors  of  any  person  who  has  been  duly  adjudged  or  declared  bank- 
rupt or  insolvent  in  India,  or  any  English  possession  or  colony,  and  who  is  resident 
in  or  possessed  of  property  in  Scotland,  to  apply  for  and  obtain  an  adjudication  of 
bankniptey,  sequestration,  or  insolvency,  in  the  proper  Court  in  Scotland;  and  that,  on 
such  application,  it  shall  not  be  necessary  to  give  proof  of  any  act  of  bankruptcy  or  pe- 
titioning creditor's  debt,  or  to  produce  any  other  evidence  than  a  duly  certified  copy 
under  the  seal  of  the  court  of  the  order  or  adjudication  by  which  such  person  was 
found  or  adjudged  bankrupt  or  insolvent.  The  Confirmation  of  Executors  Act,  21  and 
22  Vict.,  c.  56,  which  (by  §  12)  gives  effect  in  England  to  confirmation  in  Scotland,  pro- 
vides (J  9)  that  the  interlocutor  of  the  Commissary,  finding  that  the  deceased  died 
domiciled  in  Scotland,  shall  be  conclusive  evidence  of  that  fact ;  but  ($  17)  "shall  be 
evidence,  and  have  effect  for  the  purposes  of  this  act  only." 
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demand  a  full  extract,  or  an  authenticated  copy  by  the  clerk,  of  all 
or  any  part  of  the  proceedings"  {g). 

Whenever  letters  of  tutory  or  curatory  are  issued  by  the  Direc- 
tor of  Chancery,  a  certified  copy  of  them,  transmitted  to  one  of  the 
principal  clerks  of  the  Court  of  Session  in  terms  of  the  Pupils 
Protection  Act  of  1839,  is  held  to  establish  a  summary  process  in 
regard  to  the  estate  to  which  such  letters  relate  before  the  division 
of  the  Court  to  w^hich  the  clerk  belongs,  to  the  same  effect  as  if  the 
tutor  or  curator  to  whom  such  letters  are  issued  had  been  ap- 
pointed judicial  factor  by  the  Court  on  a  petition  in  ordinary 
form  (h). 

§  1256.  The  probative  character  of  extracts  and  excerpts  from 
judicial  records  (as  of  all  other  official  writings)  depends  on  their 
being  prepared  in  the  proper  form,  under  oflScial  responsibility  and 
care  (e).  Accordingly,  as  it  is  not  the  province  of  the  judge  to  au- 
thenticate extracts  of  his  own  decrees,  an  extract  of  a  decree  by  a 
commissary  judge,  signed  by  him  in  absence  of  the  clerk  of  court, 
was  held  to  be  null  {j).  And  copies  of  proceedings  before  a  magis- 
trate, being  certified  by  him,  were  held  to  be  inadmissible  (k).  Co- 
pies of  decrees  or  sentences,  if  not  made  by  the  extractor  or  clerk 
of  court,  are  inadmissible,  even  where  evidence  on  oath  as  to  their 
accuracy  is  tendered  (Q.  A  certificate  by  one  of  the  keepers  of  the 
records,  that  in  a  record  of  old  extent  made  up  in  1613  certain 
lands  were  marked  as  of  a  certain  valuation,  was  held  not  sufficient 
to  instruct  the  retour,  the  proper  e^'idence  being  a  formal  ex- 
tract (w).^ 

On  the  same  principle  extracts  of  the  proceedings  of  courts  of 
dissenting  cliurches  are  inadmissible,  because  law  does  not  recognise 
the  official  character  either  of  the  courts  or  of  their  clerks  (w). 

§  1257.  The  extract,  if  regular  ex  facie,  is  admissible,  without 
proof  either  that  it  is  accurate   or  that  it  bears  the  signature  of 

(g)  A.  S.,  27th  Jan.  1880,  §  4.  (A)  12  and  18  Vict.,  c.  51,  g  28.    The  act 

does  not  specify  under  whose  hand  the  certificate  must  be.  (i)  See  m^a, 

U  1184 ;  1164,  6.  (/)  M'DouaU  ».  Prior  of  Ardchattan,  1628,  M..  12,180. 

(A)  Carmichael  v.  Melville,  1826,  Sh.  Just,  Ca.,  187.  (/)  Burnett,  488— 

Clark  V.  Thomson,  1816,  1  Mur.,  168 — Carmichael  v.  Melville,  supra. 

(m)  Gordon  v. 1767  (affd.  on  appeal),  M.,  8692— See  infra,  g  1267. 

(n)  Mathers  v,  Laurie,  1849,  12  D.,  488. 


2  The  evidence  of  a  short-hand  ^Titer  as  to  what  took  place  in  Court  on  the  occabi(»n 
of  an  issue  being  directed  by  the  .Court  of  Chanc^Ty  was  refused  by  Baron  Bramwcll ; 
Green  r.  Alston,  1867,  1  F.  and  F.,  12. 
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the  proper  officer ;  these  facts  heiiig  presumed  (n).  And  an  ex- 
tract bearing  to  be  signed  by  a  depute-clerk  of  court  is  proba- 
tive, without  proof  of  the  deputation  (o).  SucJi  an  officer  is  the 
proper  person  to  extract  decrees  in  which  his  principal  is  inter- 
ested {p), 

§  1258.  But  an  extract  may  be  challenged  on  specific  grounds 
which  impugn  its  accuracy  or  regularity  as  a  copy  of  the  record. 
Thus  it  is  fatal  to  an  extract,  and  any  diligence  following  on  it, 
that  it  is  disconform  to  its  warrant  (r),  or  that  the  decree  is  set 
forth  as  of  a  wrong  date  («).  Under  the  former  practice,  however, 
when  the  interlocutors  in  civil  courts  were  written  on  separate 
papers,  or  on  the  diflPerent  steps  of  process,  extracts  challenged  af- 
ter an  interval  of  several  years  from  their  relative  decrees,  on  the 
ground  that  they  contained  findings  or  other  matter  for  which  there 
was  not  a  subsisting  warrant  under  the  hand  of  the  judge,  were  re- 
peatedly sustained,  because  the  interlocutors  in  question  might 
have  fallen  aside  {t).  This  rule  is  not  applicable  to  the  modem 
system  of  engrossing  the  interlocutors  and  decrees  of  Court  in  one 
paper,  which  is  preserved  in  the  office  of  the  clerk  of  court. 

§  1259.  It  is  also  competent  to  inquire  whether  an  extract  has 
been  issued  prematurely  (w).  But  the  Court  wiU  presume  that  such 
an  irregularity  has  not  occurred  (x) ;  and  will  probably  not  entertain 
the  objection,  if  a  number  of  years  have  elapsed  since  the  date  of 
the  decree  (y). 


(n)  Stair.  4.  42, 10— Erek.,  4,  2.  6— Burnett,  482— Tait  Ev.,  189—2  Al.,  696. 

(o)  Cleland  v.  Clark,  1849,  11  D.,  002— Hanna  v.  Neilaon,  1849,  ib.,  941— Macdou- 
hU  v.  Prior  of  Ardchattan,  supra.  In  the  first  of  these  cases  it  was  held  that  a  certifi- 
cate of  registration  bearing  the  signature  of  a  person  in  the  office  of  the  register  of  hom- 
ings, who,  the  party  was  entitled  to  assume,  held  a  proper  deputation,  was  valid,  although 
he  had  not  a  written  appointment.  (p)  Williamson  v.  Threipland,  1682, 

M.,  12,648.  (r)  Stair,  4, 1,  46— lb.,  4,  42, 10— Ersk.,  4,  2.  6— Burnett,  488 

— Adjudgers  of  Falahill  v,  Guningham,  1786,  M.,  12,186— Swan  r.  Allan,  1829,  7  S., 
776— DingwaU  r.  Gardiner,  1826,  4  S.,  246.  A  trifling  error  in  this  respect  was  disre- 
garded in  Adamson  p.  Porteous,  1883,  12  S.,  124.  The  rule  in  the  text  was  applied  to 
an  extract  from  the  records  of  a  presbytery;  Philip  ».  Heritors  of  Cruden,  1724,  M., 
12,689.  (t)  Belshes  v.  Elphingston,  1787,  Elch.,  "  Writ,"  No.  6. 

(0  Alexander  v.  Oswald,  1840.  8  D.,  40— Wiseheart  v.  Hume,  1679,  2  B.  Sup.,  260 
—Hume  V.  Renton,  1679,  ib.,  262— Ersk.,  4,  2,  6.  The  Court  used  to  sustain  extracts 
without  pnxluction  of  their  warrants,  where  twenty  years  had  elapsed  since  the  decrees ; 
Brown's  Synop,  title  "  Grounds  and  Warrants  " — Mor.,  ib.  {u)  Grindlay  v, 

Saunders,  1829,  7  S.,  498;  and  8  ib.,  642— M'Lachlan  v.  Campbell,  1846,  8  D.,  674— 
Badger  r.  L.  Blantyre,  1844,  17  Sc.  Jur.,  68— a>n^ra.  Maxwell  r.  Maxwell,  1676,  M., 
12,322.  (z)  Grindlay  r.  Saunders,  tupra — Badger  r.  L.  Blantyre,  tupra. 

(y)  Martin  v.  Crawfurd.  1686,  2  B.  Sup.,  69. 
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§  1260.  When  extracts  of  decrees  in  the  Court  of  Session  arc 
disconform  to  their  warrants,  they  may  be  recalled  by  the  Court  (z), 
or  corrected  under  their  direction  (a)  ;  and  a  Lord  Ordinary  may 
by  an  order  upon  the  extractor  direct  an  extract  of  a  decree  pro- 
nounced by  himself  to  be  corrected  de  recenti  (6).  Lord  Stair  (c) 
considers  an  action  of  reduction  to  be  necessary  in  order  to  allow 
the  Court  to  correct  an  extract  of  one  of  their  own  decrees,  when  it 
is  challenged  ex  intervallo.  But  in  one  case,  an  error  in  an  extract 
was  corrected  ex  parte  on  a  petition,  although  the  decree  had  been 
dated  two  years  before,  and  the  extract  had  been  issued  immedi- 
ately thereafter  (d).  Where  an  extract  of  an  inferior  court  was 
challenged  shortly  after  its  date  on  the  ground  that  it  had  been  is- 
sued prematurely,  the  Court  held  that  the  fact  might  be  investigated 
in  a  suspension,  without  a  reduction  of  the  extract  requiring  to  be 
raised  (e). 

§  1261.  Notwithstanding  the  rule  that  only  formal  extracts 
are  admissible,  an  irregular  extract  of  a  conviction  was  received  as 
evidence  for  the  officers  of  police,  when  defending  an  action  of 
damages  for  having  wrongfully  apprehended  and  detained  the  pur- 
suer as  an  accused  person ;  because  the  document  might  have  justly 
influenced  the  defenders  in  their  treatment  of  the  pursuer,  and  it 
was  relevant  to  prove  their  defence  of  probable  cause  (/). 

§  1262.  When  judicial  proceedings  are  required  not  merely  as 
evidence,  but  for  the  purpose  of  review  in  a  higher  court,  the  ori- 
ginal record  must  be  transmitted,  because  it  becomes  part  of  the 
record  in  the  process  of  review  {g).  An  exception  occurs  in  appeals 
to  the  House  of  Lords,  in  which,  as  already  mentioned,  certified 
copies  of  the  proceedings  in  the  Court  of  Session  are  admitted  (h). 


CHAPTER  II. — EXTRACTS  FROM  REGISTERS  OF  PRIVATE 
WRITINGS. 

§  1263.     Extracts  of  deeds  recorded  in  the  books  of  a  court  cor- 

(z)  stair,  4,  1,  45— M'Vicar  v.  M'Callum,  1766,  5  B.  Sup.,  426— Kirk-session  of  Bor- 
rowstflunneM,  1764,  ib.,  426— E.  Kinnoul  ».  Hunter,  1804,  M.,  12,191;  Hume  D.,  14, 
S.  C.  (a)  Brown,  petitioner,  1840,  2  D.,  1467.  (b)  Miller  k.  Lindsay, 

1860,  12  D.,  964.  (c)  Stair,  4,  1,  46.  (d)  Brown,  petitioner,  supra, 

(e)  Grindlay  v.  Saunders,  1829,  7  S.,  493.  (/)  Nimmo  ».  Stewart,  1882, 

10  S.,  844.  (ff)  This  is  done  on  warrant  from  the  court  of  review,  which,  in  cer- 

tain cases,  is  signed  by  the  clerk.  (A)  See  supra,  §  1256. 


Digitized  by 


Google 


§  1264.  OF  PRIVATE  WRITINGS.  731) 

respond  to  extracts  of  decrees ;  the  registration  taking  place  under 
a  fictitious  decree,  of  which  an  extract  is  issued,  as  in  the  case  of 
decrees  catisa  cognita  (a).  These  extracts  are  admissible  in  evi- 
dence, and  are  probative  of  tlie  terms  of  the  original  deeds  (6),  ex- 
cept when  the  latter  are  challenged  as  false  by  reduction-improba- 
tion  (c).  The  Lord  Chief-Commissioner  once  held  that  an  extract 
was  inadmissible,  because  the  original  w^as  in  court  (rf).  But  there 
does  not  seem  to  be  any  suflScient  ground  for  this  distinction,  which 
would  probably  not  have  occurred  to  the  learned  judge  if  he  had 
been  familiar  with  the  practice  of  the  Scotch  courts  on  the  subject. 
§  1264.  At  common  law  the  probative  quality  seems  to  attach 
only  to  extracts  of  deeds,  the  originals  of  which  are  retained  in  the 
record;  because  where  the  original  is  returned  to  the  party  he  ought 
to  produce  it,  under  the  rule  which  requires  the  best  evidence  (e). 
By  statute,  however,  extracts  are  admissible  from  several  registers 
in  which  the  original  writings  are  not  preserved.  Extracts  from  the 
register  of  probative  writs  "  make  entire  faith  in  all  cases,  in  the 
same  manner  as  if  the  said-  writs  had  been  registered  by  virtue  of  a 
clause  of  registration,  except  in  the  case  of  improbation  "  (/).  Ex- 
tracts from  the  register  of  inhibitions  and  interdictions  are  proba- 
tive, unless  the  party  against  whom  they  are  used  offer  to  improve 
them  "by  way  of  action  or  exception"  {g).  Extracts  from  the  re- 
gister of  reversions,  regressions,  instruments  of  sasine,  &c.,  "make 
faith  in  all  cases,  except  where  the  WTits  so  registered  are  offered  lo 
be  improven "  (A).  There  is  not  a  similar  provision  in  the  act  re- 
quiring instruments  of  resignation  od  renianenttam  to  be  recorded. 
But  as  the  act  ordains  the  registration  to  be  made  "  in  the  same 
maimer  and  way,  and  at  the  same  rates  as  renunciations,  sasines,  or 
reversions  "  {i),  it  may  be  fairly  inferred  that  extracts  from  the  re- 
gister would  be  admitted  (k)}    The  register  of  summonses  and  in- 

(aj  See  supra,  §  1090,  et  seq.  (6)  Ersk..  4,  1,  68— BeU's  Pr.,  §  2217— BeU'a 

Law  Die,  voce  Evidence  (Sections  on  Acts  of  Court),  Ac— Tait  Ev.,  192— Alisons,  1829, 
7  8.,  652.  (c)  Ersk.,  tupra — BeU's  Die,  tupra — ^Tait,  tupra.    As  to  production 

of  an  extract  in  order  to  prevent  decree  of  certification  in  actions  of  reduction-improba- 
tion  see  ittfra,  $  1274,  et  teq.  {d)  Stothart  v.  Johnston's  Trs.,  1821,  2  Mur.,  589. 

{e)  Tait  Ev.,  192.  (/)  1698,  c.  4.  (^)  1581,  c.  119  (1).    The  ex- 

tract is  probative  in  a  reduction  tz  eapiU  inhibitumit,  unless  improbation  is  proponed. 

(A)  1617,  c.  16.  There  is  a  similar  provision  as  to  extracts  of  the  same  writs  where 
recorded  in  burgh  registers,  1681,  c.  11.  Extracts  of  a  sasine  and  its  warrant  (an  herit- 
able bond  of  corroboration)  were  held  a  sufficient  title  in  an  action  of  poinding  the 
ground,  unless  improbation  were  alleged  ;  Wallace  v,  E.  Dundonald,  1698,  M.,  12,548 ; 
4  W.  Sup.,  42,  S.  C.  (f )  1669,  c.  8.  (k)  Tait  Ev.,  198. 

»  21  and  22  Vict.,  c.  76,  \  19 ;  22  and  23  Vict.,  c.  143,  ^  13. 


Digitized  by 


Google 


740  EXTRACTS  FROM  REGISTERS  §  1264- 

struments  of  interruption  of  prescription  in  real  rights  stands  in  a 
similar  position ;  the  registration  requiring  to  "be  made  in  the 
same  manner,  and  \^'ith  the  same  formalities  in  all  points,  as  are 
ordained  by  former  acts  in  the  case  of  registration  of  sasines  and 
inhibitions,  but  without  providing  that  extracts  from  the  register 
should  be  received  in  evidence  "  (Q. 

§  1265.  Where  letters  of  homing  and  their  executions  have 
been  recorded,  "  the  copy  thereof  authentically  extracted  forth  of 
the  Sheriff-books,  subscribed  by  the  said  Sheriff  and  clerk,  shall  be 
esteemed  as  authentic,  and  shall  have  effect  and  force  in  whatso- 
ever judgment  they  happen  to  be  produced"  (w),  there  being  no 
exception  as  to  improbations.  The  same  act  directs  relaxations 
from  denunciation,  and  their  executions  to  be  registered,  but  does 
not  provide  for  extracts  of  them  being  probative.  Under  this  act, 
an  extract  of  registered  letters  of  horning  and  caption  has  been  held 
to  exclude  the  sexennial  prescription  (n).  But  where  letters  of 
homing,  containing  also  a  warrant  to  arrest,  had  been  recorded,  an 
extract  was  held  not  to  be  a  sufficient  warrant  for  arrestment ;  and 
accordingly,  an  arrestment  used  upon  it  was  not  sustained  in  com- 
petition with  the  subsequent  diligence  of  another  creditor,  although 
the  principal  letters  had  been  lost  (o).  The  reason  probably  was, 
that  as  the  statute  does  not  authorise  registration  of  the  warrant 
to  arrest,  an  extract  from  the  register  could  not  be  effectual  in 
place  of  the  original  warrant  remaining  in  the  party's  hands. 

§  1266.  The  effect  of  extracts  from  the  records  of  Chancery 
depends  on  the  natures  of  the  respective  documents  recorded. 
Since  the  year  1809,  the  sealing  of  charters  and  other  writs  passing 
the  Great  Seal  has  been  entered  in  the  Eegister  of  the  Great  Seal, 
and  extracts  of  writs  so  registered  have  been  made  probative,  ex- 
cept in  improbations  (p).  But  previous  to  that  time,  charters  from 
the  Crown  and  Prince  were  registered  before  being  sealed ;  and, 
therefore,  extracts  of  them  were  not  probative,  as  they  did  not 
prove  that  the  principal  deeds  had  been  completed  (r).     Extracts 


(I)  1696,  c.  19— Tait  Ev.,  194.  (m)  1679,  c.  75— Stair,  8,  8,  28— BaiUie 

V,  Dunbar,  1686,  M.,  6708.  (n)  Walker  v.  Easton,  1831,  9  S.,  759. 

(o)  Duff  ».  Boyd,  1629,  M.,  12,647— Stair,  8,  1,  86.  {p)  49  Geo.  Ill, 

c.  42,  U  16, 16.  See  supra,  j|  1106.  Under  the  Crown  Charters  Act,  10  and  11  Vict., 
c.  61,  §2  15, 16,  charters  from  the  Crown  and  Prince  are  sealed  before  being  recorded. 

(r)  Ersk.,  4,  1,  2*2— Nisbet  v.  Hope,  1790,  M.,  8865— E.  Alva  o.  Stirlingshire  Free- 
holders, 1790,  M.,  8856— Nicolson  w.  Chancellor,  16th  May  1819,  F.  C.  So  condescend- 
ing on  the  dfite  of  registration  of  such  charters  was  held  nut  to  siitisfy  the  production  in 
an  action  of  simple  reduction  ;  King  v,  Stratheru,  1038.  M.,  6690. 
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from  the  "Eecord  of  Precepts"  for  infefting  heirs  in  crown  and 
principality  lands,  if  certified  by  the  Director  of  Chancery,  or  his 
depute  or  substitute,  "  make  entire  faith  in  all  cases,  except  in  case 
of  improbation  "  («). 

§  1267.  According  to  Lord  Stair,  retours  of  services  are  de- 
creets of  the  Chancery  {£).  In  another  place  his  Lordship  terms 
them  decreets  of  the  judge  to  whom  the  brieves  from  Chancery 
were  issued  (t*).  In  either  view,  a  re  tour  entered  in  the  record 
of  Chancery  corresponds  to  the  decree  of  a  court  recorded  in  the 
court  books.  Accordingly,  an  extract  of  a  recorded  retour  {vera 
copia  refomctfus  in  cancellaria  remanen,)  is  admissible,  and  proba- 
tive of  the  terms  of  the  service  (x).  This  is  the  case  as  to  retours 
dated  prior  to  the  middle  of  the  seventeenth  century,  although  the 
originals  may  not  be  extant ;  the  records  up  to  that  time  having 
been  much  dilapidated,  and  a  large  portion  of  them  carried  off  by 
Cromwell  (y).  If  the  original  of  an  extract  retour  has  been  pre- 
served in  the  record,  the  extract  will,  of  course,  be  corrected  in  re- 
gard to  any  discrepancies  which  may  be  discovered  by  compari- 
son (2).  And  if  the  document  in  the  record  is  not  entitled  to  faith 
in  judgment,  the  extract  also  will  be  inadmissible,  because  a  copy 
cannot  have  a  greater  probative  value  than  its  original  (a). 

(»)  10  and  11  Vict.,  c.  61,  g  20.  {t)  The  Chancery  of  Scotland  was,  to 

Boxne  extent,  framed  on  the  model  of  the  English  Court  of  Chancery ;  Stair,  4,  1,  2 ; 
and  was  originally  presided  over  by  the  Chancellor  of  Scotland ;  Bell's  Law  Die,  wtee 
"  Chancellor.*'  From  the  Chancery  issned  brieves  or  summonses,  of  which  some  (e.^., 
brieves  for  service  of  heirs)  were  directed  to  inferior  judges,  and  others  (f .^.,  brieves  of 
tutory  and  of  idiotcy)  were  carried  out  in  Chancery.  In  the  former  cases  the  decrees  of 
the  inferior  judge,  when  retoured  to  Chancery,  were  decrees  of  Chancery,  while  the  lat- 
ter were  comj>leted  by  decrees  and  precepts  in  which  "  the  King  himself  decemeth  and 
commandeth  immediately,  without  a  subordinate  judge  " ;  Stair,  4,  3,  8,  9.  See  also 
M'Intoeh  v,  M'lntoeh,  1698,  M.,  14,481.  («)  Stair,  4,  47,  87— ibid.,  8,  6,  41. 

(x)  Ersk.,  8,  8,  61— Bell's  Pr.,  g  1831.    As  to  cases  of  improbation,  see  infra,  ?  1278. 

(y)  Stewart  p.  Maxwell,  1762,  M.,  8691— Mackie  ».  Maxwell,  1761,  M.,  8689— 
Stewart  v.  Dalrymple,*  1761,  M.,  8679 — Colquhoun  r.  Dumbartonshire  Freeholders, 
1746,  M.,  8672— M'Intosh  v.  M'Intosh,  1698,  M.,  14,481  (argument)— Con/ra,  Ker  t>. 
Scot,  *1628,  M.,  13,498,  where,  in  an  action  of  simple  reduction,  the  Court  required  the 
defender  to  produce  the  original  of  an  old  retour,  in  order  to  prevent  decree  of  certifica- 
tion.   See  Tait  £v.,  194— Wight  on  Elections,  111— Supra,  §  1101. 

(2)  See  tupra,  1102. 

(a)  In  Cathcart  v.  Gordon,  9th  Match  1813,  F.  C,  an  extract  from  the  record  of 
Chancery,  setting  forth  a  retour  as  in  1678,  was  held  not  to  be  evidence  of  the  old  ex- 
tent of  the  lands,  because  the  original  in  the  record  was  not  a  retour,  or  an  authenti- 
cated copy  of  a  retour,  but  a  scrap  of  paper  having  the'  tenor  of  a  retour  written  upon  it. 
In  Campbell  v.  Murray,  1831,  9  S.,  861,  a  document  bearing  to  be  a  vera  copia  of  a  re- 
tour, dated  in  1649,  was  held  not  to  be  sufficient  evidence  of  the  old  extent,  the  entry 
in  the  record  having  been  taken  from  a  fragment  of  an  old  Ixiok  not  authenticated  in 
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§  1268.  At  one  time  the  old  extent  in  questions  of  right  to 
freehold  could  be  proved  by  any  evidence  which  was  satisfactory  to 
the  Court  (6).  But  on  the  preamble  that  difficulties  had  arisen 
from  this  practice,  it  was  enacted  that  no  person  should  be  entitle<l 
to  vote  or  be  enrolled  as  an  elector,  in  respect  of  the  old  extent  of 
his  lauds,  unless  such  old  extent  were  proved  by  a  retour  of  the 
lands  dated  before  16th  December  1681,  and  that  no  division  of  the 
old  extent  made  after  that  dat<3,  or  to  be  made  after  the  passing  of 
the  act,  should  be  sustained  as  sufficient  evidence  of  the  old  ex- 
tent (c). 

A  certificate  by  the  keeper  of  one  of  the  records,  that  in  a  re- 
cord of  old  extent  certain  lands  were  valued  at  a  sum  specified,  was 
found  not  to  be  sufficient  to  instruct  a  retour,  not  being  an  extract 
duly  authenticated  (d). 

§  1269.  Extracts  of  decrees  of  service  under  the  modem  prac- 
tice, if  authenticated  by  the  Director  of  Chancery,  or  his  depute, 
have  the  same  effect  as  extracts  of  retours  ;  and  the  decrees  so  re- 
corded and  extracted  cannot  be  challenged,  except  by  reduction  in 
the  Court  of  Session  (e). 

§  1270.  The  Patent  Law  Amendment  Act  of  1852  provides  that 
extracts  of  letters  of  patent  recorded  in  Chancery  in  terms  of  the 
act  "  shall  be  received  in  evidence  in  all  courts  in  Scotland  to  the 
like  efiect  as  the  letters-patent  themselves"  (/). 

Under  the  same  act,  copies  of  entries  in  the  "  Eegister  of  Pro- 
prietors '*  of  patents  kept  in  the  English  Court  of  Chancery,  if  cer- 
tified under  the  seal  appointed  by  the  Lord  Chancellor  to  be  used 
in  the  office,  "  shall  be  received  in  evidence  in  all  courts  and  in  all 
proceedings,  and  shall  be  prima  facie  proof  of  the  assignment  of 
such  letters-patent,  or  share  or  interest  therein,  or  of  the  license 
or  proprietorship,  as  therein  expressed"  (gr). 

any  way,  bearing  to  be  minutes  of  procedure  in  a  Sheriff-court,  without  any  preliminary 
process  to  test  its  authenticity.  But  see  Eraser's  Tr.  v.  Fraser,  11th  July  1800,  F.  C, 
where  a  copy  of  one  of  several  retours  in  an  old  Sheriff-court  book  was  held  to  prove  an 
old  extent  in  a  process  of  cognition  and  sale.  (6)  Wight  on  Elections,  166. 

(c)  16  Geo.  II,  c.  11,  g  8.  As  to  contradicting  retours  by  extrinsic  evidence,  see 
Gibson  v.  Adinston,  13th  June  1818,  F.  0.,  compared  with  Montgomerie  o.  Ainslie,  16th 
Nov.  1816,  F.  C.     See  also  BeU  on  Elections,  168,  et  wy.--Wight  on  Elections,  166,  ^ 

seq.  (d)  Gordon  v. ,  1767,  M.,  8692.  {e)  10  and  11  Vict.  c.  47, 

i  18.  (/)  16  and  16  Vict.,  c.  83,  ?  18.    Before  the  passing  of  this  act  the 

Court  of  Session  expressed  a  decided  opinion  that  the  specification  recorded  in  Chan- 
cery might  be  proved  by  an  extract  certiiied  by  the  Director  of  Chancery  or  his  depute  ; 
Morton  v.  Lord  Clerk  Register,  &c.,  1881,  10  S.,  162.  (ff)  16  and  16  Vict., 

c.  83,  §  86— %>ra,  §  668. 
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The  act  also  provides  that  copies  or  extracts  of  documents  de- 
posited in  the  office  of  the  Commissioners  of  Patents,  if  certified 
under  the  sedl  of  the  office,  shall  be  "  taken  notice  of  and  received 
in  evidence  without  farther  proof  or  prodiiction  of  the  origi- 
nals (A). 

§  1271.  There  is  some  conflict  of  authority  as  to  the  admissi- 
bility of  extracts  from  the  registers  of  births,  deaths,  and  mar- 
riages, under  the  former  system.  In  an  action  of  reduction  on  the 
groimd  of  minority  and  lesion,  where  the  pursuer  tendered  a  testi- 
monial bearing  the  time  of  his  baptism,  signed  by  the  keeper  of  the 
parish  register,  the  Court  "  found  it  could  not  prove,"  on  the  ground 
(among  others)  that  the  register  was  "  not  of  that  authority  that 
the  extract  thereof  alone  ought  to  make  faith  per  ae"  (t).  But  in 
a  later  case  of  the  same  nature,  where  an  extract  was  received  as 
an  adminicle  of  evidence,  but  not  as  full  proof  of  minority,  the 
Court  seem  to  have  regaj'ded  it  as  probative  of  the  terms  of  the  entry 
in  the  register  {k).  And  more  recently,  where  an  extract  from  a 
register  of  deaths  was  rejected,  because  not  lodged  in  proper  time. 
Lords  Pitmilly  and  Gillies  observed,  that  it  would  have  been  evi- 
dence, if  timeously  produced  (J),  Mr  Erskine  ^eems  to  have  consi- 
dered extracts  from  parish  registers  to  be  admissible  (w) ;  and  this 
view  is  supported  by  the  opinions  of  Mr  Tait  (n),  and  the  author  of 
the  Law  Dictionary  (o),  and  by  a  provision  in  the  late  Kegistration 
Act  that  "  all  extracts  and  certificates  from  such  registers,  shall  be 
and  remain  of  the  same  legal  force  and  effect  in  all  respects  as  if 
this  act  had  not  been  passed"  (p).  Mr  Burnett  (r)  and  Sir  Archi- 
bald Alison  («),  however,  consider  that  extracts  from  parish  regis- 
ters are  inadmissible,  and  that  the  entries  can  only  be  proved  by 
the  originals  or  by  sworn  copies.  Although  the  preponderance  of 
authority  is  thus  decidedly  in  favour  of  admitting  extracts,  it  is  al- 
ways desirable  to  have  the  original  registers  in  court,  in  order  that 
the  jury  may  see  whether  they  have  been  regularly  kept  (<). 

§  1272.  The  Kegistration  Act  of  1854  provides  that  "  every  ex- 
tract of  any  entry  in  the  register  books,  to  be  kept  under  the  provi- 

(h)  16  and  16  Vict.,  c.  88,  I  2.  (i)  Wilson  r.Aitken,  1626,  M.,  12.700. 

(Jk)  Thomson  v.  Steyenson.  1667,  M.,  12.701.  (/)  Anchmutie  v.  Fergnson, 

1817, 1  Mur.,  211.  2.  (w)  Erek.,  1,  7.  86.  (n)  Tait  Ev.,  201. 

{o)  BeU's  Law  Die.  voce  Evidence  (PubUc  Instruments),  &c.  (p)  17  and  18 

Vict.,  c.  80.  ;  1.  (r)  Burnett  Cr.  Law,  486.  (»)  2  Al.,  699.  600.    This 

seems  also  to  bo  Professor  Bell's  opinion ;  Pr..  {  2212,  8.  (/)  See  mpra,  H  1181. 

8, 4.  A  party  who  tenders  merely  an  extract,  when  the  fact  recorded  is  important  to  his 
case,  wiU  justly  lay  himself  open  to  the  suspicion  that  production  of  the  original  register 
would  have  shown  that  it  wais  not  kept  with  accuracy  and  regularity. 
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sions  of  this  act,  duly  authenticated  and  signed  by  the  Registrar- 
General,  if  such  extract  shall  be  from  the  registers  kept  at  the 
General  Registry  Office,  and  by  the  (local)  registrar  if  from  any 
parochial  or  district  register,  shall  be  admissible  as  evidence  in  all 
parts  of  Her  Majesty's  dominions,  without  any  other  or  farther  proof 
of  such  entry"  (u). 

§  1273.  Copies  purporting  to  be  certified  under  the  hand  of  the 
registrar  or  other  person  having  charge  of  any  register  of  ships,  in 
terms  of  the  Merchant  Shipping  Act  of  1854,  are  prima  facie  proof 
of  all  matters  contained  or  recited  in  such  register  when  the  copy 
is  produced  {w).  Declarations  made  in  pursuance  of  the  act  may  be 
proved  in  the  same  way  (a?).  Examined  copies  are  on  the  same 
footing  as  extracts  {y)} 

§  1274.  Some  farther  remarks  require  to  be  made  as  to  the 
competency  of  extracts  to  satisfy  the  production  in  actions  of  re- 
duction-improbation.  The  proper  object  of  this  action  is  to  cut 
down  a  deed  which  is  false  or  fabricated.  It  proceeds  on  the  pre- 
sumption that  if  the  defender,  after  repeated  orders  of  Court,  fails 
to  produce  the  deed  in  question,  the  deed  is  forged.  And  accord- 
ingly, in  the  event  of  such  failure  the  pursuer  is  entitled  to  decree 
of  reduction,  or,  as  it  is  termed,  of  certification  contra  non  pro- 
ducta  (a).  The  action  is  sometimes  raised  for  the  purpose  of  forc- 
ing deeds  into  Court  for  reduction,  fabrication  being  alleged  pro 
formay  along  with  the  grounds  of  challenge  on  which  the  party 
really  means  to  insist. 

It  is  manifest  that  merely  registering  a  document  cannot  pre- 
clude, and  ought  not  to  be  allowed  to  impede,  inquiry  as  to  its 
genuineness.  Accordingly^  at  a  time  when  the  originals  of  deeds 
recorded  in  the  books  of  Council  and  Session  were  returned  to  the 
party,  it  was  held  that  an  extract  could  not  satisfy  the  production 
in  an  im probation  (a).    In  like  manner,  as  the  originals  are  not  re- 

(w)  17  and  18  Vict.,  c.  80,  g  68.  (tr)  17  and  18  Vict.,  c.  104,  §  107.  tupra, 

i  1117.  (x)  Ibid.  (y)  Ibid.  (a)  Ersk.,  4,  1,  2. 

(a)  Farquhar  v.  Lyon,  1681,  M.,  6692.  The  opposite  case  of  Ballandalloch  v.  Dal- 
vey,  1678,  M.,  6700,  was  decided  on  its  special  circumstances. 


1  By  the  20  and  21  Vict,  c.  26  (Registration  and  Assignation  of  Long  Leases),  it  is 
provided  (i  15)  that  leases,  &c.,  duly  presented  for  registration  in  pursuance  of  the  act, 
shall  be  registered  in  the  register  book,  and  thereafter  delivered  to  the  parties  with  cer- 
tiiicates  of  due  registration  thereon,  which  shall  be  probative  of  such  registration ;  and 
extracts  of  aU  such  writs,  registered  in  piirsuance  of  the  act,  shall  make  faith  in  all 
cases  in  like  manner  as  the  writs  registered,  except  where  the  writs  so  registered  are 
ofltered  to  be  improven. 
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tained  in  the  respective  registers,  iinprobations  are  excepted  from 
the  cases  in  which  it  is  competent  to  use  extracts  from  the  registers 
of  probative  writs  (6),  of  reversions,  sasines,  &c.  (c),  and  of  inhibi- 
tions and  interdictions  (d).  And  this  seems  also  to  be  intended  by 
the  terms  of  the  acts  which  required  registration  of  instruments  of 
resignation  ad  reinanentiam  (e),  and  summonses  and  instruments 
for  interrupting  prescription  in  real  rights  (/).  But  the  act  as  to 
registering  hornings  directs  that  extracts  shall  be  received  as  au- 
thentic in  whatever  judgment  they  happen  to  be  produced,  without 
excepting  improbations  {g).  And  in  an  action  of  improbation 
raised  against  the  donator  to  an  escheat,  an  extract  from  that  re- 
cord was  held  to  prevent  certification  contra  non  producta  (h). 
Lord  Stair,  however,  lays  down  that  producing  extracts  from  the 
register  of  hornings  will  not  bar  certification,  as  the  principals  are 
not  kept  in  the  register  (*). 

§  1275.  With  regard  to  deeds  of  which  the  principals  are  re- 
tained in  the  register,  the  general  rule  is,  that,  if  they  are  recorded 
in  the  books  of  Council  and  Session,  extracts  will  bar  certification 
in  actions  of  improbation,  because  the  originals  are  in  manibus 
cur  ice  (i).  In  general  it  is  even  enough  for  the  defender,  without 
producing  an  extract,  to  condescend  on  the  date  of  registration,  in 
order  that  the  pursuer  may  procure  the  original  deed  or  an  ex- 
tract (i).  But  if  the  defender  recorded  the  deed  after  the  action  of 
improbation  was  instituted,  he  must  produce  it,  because  he  is  not 
entitled  to  prejudice  the  rights  of  the  pursuer  after  litigiosity  h«w 
commenced  (m).     And  he  will  also  require  to  produce  the  original 


(b)  1698,  c.  4— PateiBOD  v.  Houston,  1837,  16  S.,  225-^upra,  §  1264. 

(c)  1617,  c.  16—1681,  c.  11— Stair,  4,  20,  21— Wallace  v.  E.  Dundonald,  1698,  M.. 
12,548,  4  B.  Sup.,  42,  S.  C— Supra,  ib.  (d)  1581,  c.  119— Stair,  ih,— Supra,  ib. 
—Williamson  v.  Thriepland,  1682,  M.,  12,548— Monro  v.  Gordon,  1681,  M.,  6700— L. 
Borthwick  v.  L.  Grallashiels,  1635,  1  B.  Sup.,  90.  But  an  extract  of  an  inhibition  was 
received  where  the  register  of  warrants  for  the  year  had  been  lost ;  Gordon  r.  Forbes, 
1679,  M.,  6700.  And  in  two  cases  extracts  of  inhibitions,  with  the  principal  executions, 
were  received,  no  special  reason  for  doing  so  being  mentioned  in  the  reports ;  Erskine 
V.  Benton,  1682,  M.,  6689— Dundas  €.  Symington,  there  cited.  [e)  1669,  c.  8— 
Supra,  i  1264.  (/)  1696,  c.  19— -Stipra,  ib.  {ff)  1579,  c.  75^Supra, 
i  1265.                    (h)  BailUe  «.  Dunbar,  1686,  M.,  6708.                     (i)  Stair,  4,  20,  21. 

(*)  Stair,  4,  20,  21— Ersk.,  4,  1,  22— Shand^s  Pr.,  683— Tait  Ev.,  196. 

(Q  Stair,  tupra — ^Erak.,  supra — Shand,  attpra — Ly.  Kirkness,  1676  (2d  case),  8  B. 
Sup.,  110— Strachan  ».  Lindsay *8  Ore.,  1706,  M.,  5172;  6711— Colvil  v.  Haly,  1687, 
2  B.  Sup.,  100— Little  v.  £.  Nithsdale,  1665,  M.,  5194;  6692— Saline's  Children  v.  Gal- 
lender,  1684,  M.,  6676.  (m)  Ker  v.  Scott,  1628.  M.,  6689.  It  is  otherwise  in 
cases  of  simple  redaction;  A  B,  1627.  M.,  13,497. 
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deed,  if,  after  the  usual  orders,  he  has  failed  to  produce  an  extract, 
or  to  condescend  on  the  date  of  registration  (n). 

Where  the  ground  of  challenge  insisted  on  is  forgery,  the  ori- 
ginal deed  must  be  in  court  before  the  action  can  proceed  (o).  But 
the  Court  will  probably  require  the  pursuer  and  not  the  defender, 
in  the  first  instance,  to  bear  the  burden  of  getting  it  from  the  re- 
gister, if  the  latter  produces  an  extract  from  the  Books  of  Council 
and  Session,  or  condescends  on  the  date  of  registration  (p  ). 

§  1276.  If  a  deed  proved  to  have  been  recorded  in  the  books  of 
Council  and  Session  cannot  be  found  after  a  diligent  search,  an  ex- 
tract of  it  will  not  in  general  bar  certification  in  a  reduction-impro- 
bation  (r).  But  if  the  deed  is  only  one  of  a  number  recorded  about 
the  same  period,  which  have  been  lost  during  some  public  commo- 
tion, or  in  consequence  of  some  accident  to  the  register,  or  the  like, 
an  extract  of  it  will  satisfy  the  production  («).  Where  the  loss  of 
the  original  cannot  be  accounted  for  in  this  way,  an  action  of  prov- 
ing the  tenor  of  it  may  be  raised,  in  which  the  absence  of  the  ori- 
ginal from  the  register,  'v\Tithout' there  being  ground  to  suspect 
fraud,  will  probably  be  held  a  sufiicient  casvs  amissionis,  and  the 
extract  will  be  a  good  adminicle  to  prove  the  tenor.  If  this  were 
not  competent,  the  party  interested  in  a  deed  might  sufi'er  irrepar- 
able loss  on  account  of  accident  or  the  carelessness  of  a  public  ofli- 
cer,  on  whose  care  he  was  entitled  to  rely,  but  over  whose  acts  he 
had  no  control. 

§  1277.  Certification  in  actions  of  improbation  is  not  barred  by 
producing  an  extract  from  the  register  of  an  inferior  court  (t). 
But  in  a  special  case  an  extract  of  a  bond  recorded  in  the  books  of 
a  Sherifl'-court  was  held  suflBcient,  the  original,  with  other  writings 
of  the  period,  having  been  lost  many  years  before,  and  the  debtor 
under  the  deed  having  by  his  conduct  recognised  its  validity  (u). 

§  1278.    Lord  Stair  considers  that  the  defender  in  an  improbation 


(n)  Erek.,  4,  1,  22— Tait  Ev.,  167— Monro  v.  Gordon,  1681,  M.,  6700— Morrison  v. 
E.  Leven,  1718,  M.,  6712— Law  v.  Hume,  1688,  2  B.  Sup.,  44.  (o)  Ersk.,  aupra, 

{p)  Shand's  Pr.,  683.  (r)  Stair,  4,  20,  21— Ersk.,  wipro— Wilson  v.  L. 

Saline,  1704,  M.,  6706— Tait,  supra.    But  see  A  B,  1682,  M.,  6708. 

(#)  Ersk.,  tupra — Tait,  supra — ^Baine  v.  Balfour,  1668,  M.,  6698 — Gordon  v,  Forbes, 
1679,  M..  6700— Blackwood  v.  Purves,  1666,  M.,  6167 ;  6698— Thoirs  v.  L.  Tolquhoun, 
infror-E.  Nithsdale  v.  Westraw,  1628,  M.,  6689.  (t)  Stair,  4,  20,  21— Erak.,  4, 

1,  22— Dunmore  ».  Lutfoot,  1676,  M.,  6699— Strachan  v.  Edzele's  Crs.,  1667,  M.,  6711. 
So  held  as  to  writs  recorded  in  Sheriff-court  books,  which,  it  was  said,  had  been  lost  in 
times  of  political  commotion;  Baine  v,  Balfour,  supra — Hay  v.  Jameson,  1671,  M.,  ib. 

(u)  Thoirs  v.  L.  Tolquhoun,  1675,  M.,  6694. 
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is  not  bound  to  produce  the  originals  of  writings  recorded  in  Chan- 
cery, but  only  to  condescend  on  their  dates,  in  order  to  enable  the 
pursuer  to  institute  a  search  for  them,  and  that  on  their  not  being 
recovered  decree  of  certification  will  be  pronounced  (x).  But  the 
Court  held  that  this  was  not  sufficient  wliere  charters  and  retours 
recorded  in  Chancery  were  challenged  by  reduction-improbation  (y), 
or  even  by  simple  reduction  (z).  Certification,  however,  was  re- 
fused where  the  original  retours  were  dated  before  the  year  1544, 
when  the  registers  were  burnt  by  the  English  (a).  As  already  men- 
tioned, extracts  of  decrees  of  service  have  the  same  efi'ect  as  ex- 
tracts of  retours  (b). 

Extracts  of  charters  from  the  Crown  or  Prince  of  Scotland,  re- 
corded in  terms  of  the  act  49  Geo,  III,  will  not  satisfy  the  produc- 
tion in  improbatioire  (c)  ;  and  this  is  also  the  rule  as  to  extracts  of 
precepts  from  the  Crown  or  Prince  for  infefting  heirs  (d), 

§  1279.  The  Court  refused  in  an  action  of  reduction-improba- 
tion to  require  production  of  a  principal  codicil,  which  had  been  re- 
corded in  Doctors'  Commons,  and  followed  by  letters  of  administra- 
tion which  were  in  process  (c).  This  is  necessary  for  the  protection 
of  parties  interested  in  deeds  recorded  in  a  foreign  register,  over 
which  the  courts  of  this  country  have  no  control. 


CHAPTER  III.— CERTIFIED  AND  EXAMINED  COPIES  OP  WRITINGS 
IN  OFFICIAL  RECORDS  OR  CUSTODY. 

§  1280.  Besides  extracts  from  public  registers,  examined  copies 
of  writings  in  official  custody  are  in  some  cases  admissible,  on  ac- 
count of  the  inconvenience  and  risks  which  would  arise  if  originals 
had  to  be  produced  in  all  cases  where  they  might  be  used  in  evi- 
dence. On  this  ground  copies  of  documents  attested  by  the  Ac- 
countant of  the  Court  of  Session  of  records  and  papers  relating  to 
factories,  tutories,  and  curatories,  retained  in  the  Accountant's  office, 

(x)  Stair,  4,  20,  21.  (y)  King  v.  E.  Strathern,  1638,  M.,  6690— LitUe  v,  E. 

NithBdale,  1665,  M.,  6194 ;  6692.  {z)  Ker  v.  Scot,  1628,  M.,  18,498. 

(«)  E.  Nithsdale  v,  Westraw,  1628,  M.,  6689.  (6)  10  and  11  Vict.,  c.  47, 

i  13.  (e)  49  Geo.  Ill,  c.  42,  g  6.    Ab  to  charters  passed  before  this  act  see 

npra,  I  1267.  {d)  10  and  11  Vict.,  c.  61,  §  20.  {e)  Roes  i;.  Ross,  1782, 

M.,  4600. 
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have  by  statute  the  same  authority  as  the  originals  (a).  Copies, 
certified  under  the  hand  of  the  Collector  or  Comptroller  of  Stamps 
in  Edinburgh,  of  the  statutory  accounts  or  returns  of  the  names  and 
designations  of  the  company  firms,  principal  officers,  and  partners 
of  banking  companies  in  Scotland,  must  be  received  in  evidence  as 
"  proof  of  the  ap])ointment  and  authority  of  the  officer  named  in 
such  account  or  return,  and  also  of  the  fact  that  all  persons  named 
therein  as  members  of  such  society  or  copartnership  were  members 
thereof  at  the  date  of  such  account  or  return"  (b),^  Copies  of  en- 
tries in  the  registry  of  copyrights,  certified  under  the  hand  of  the 
officer  appointed  by  the  Stationers  Company  under  the  Copyright 
Amendment  Act,  and  impressed  with  the  stamp  of  the  company, 
are  ^' prima  facte  proof  of  the  proprietorship  or  assignment  of  copy- 
right or  license  as  therein  expressed,  but  subject  to  be  rebutted  by 
other  evidence  ;  and  in  the  case  of  dramatic  or  musical  pieces  shall 
he  prima  facie  proof  of  the  right  of  representation,  or  performance, 
subject  to  be  rebutted  as  aforesaid"  (c).^  In  like  manner  a  certifi- 
cate from  the  register  of  shareholders  of  a  joint-stock  company,  if 
bearing  the  company's  seal,  is  '' j)rima  facie  evidence  of  the  title  of 
such  shareholder,  his  executors,  administrators,  successors,  or  as- 
signs, to  the  share  therein  specified"  (rf). 

§  1281.  In  these  cases  the  certified  copy  is  admissible  without 
its  genuineness  or  accuracy  being  proved  at  the  trial.  But  where 
there  is  not  any  statutory  provision  to  that  efi'ect,  examined  copies 
of  documents  must  be  proved  on  oath  by  a  person  w^ho  has  com- 
pared them  with  the  originals.  Accordingly,  extracts  of  entries  in 
the  books  of  Excise,  certified  by  the  secretary  of  the  Board,  but  not 
proved  in  this  way,  were  held  not  to  be  evidence  (e).  And  certified 
extracts  from  the  books  of  the  War  Office,  with  proof  of  the  hand- 
writing and  signature  of  the  clerks  in  the  office,  w^ere  rejected,  be- 
cause not  proved  to  be  true  copies  (/). 

§  1282.  Moreover,  the  admissibility  of  copies  proved  to  be  cor- 
rect is  limited  to  registers  of  a  public  character  (gr),  as  books  of  pub- 

(a)  12  and  13  Vict.,  c.  51,  §  86.  (6)  7  Geo.  IV,  tJ.  67,  |  4. 

(0  6  and  6  Vict.,  c.  45,  $  11— 7  and  8  Vict.,  c.  12,  §  8.  {d)  8  and  9  Vict., 

c.  17  (Companies  Clauses  Consolidation  Act,  1846),  §  12.  (e)  Dunbar  v.  Har- 

vie,  1820,  2  Bligh,  851 ;  reversing  decision  of  Court  of  Session,  which  is  not  reported. 

(/)  Kay  V,  Rodger,  1832,  10  S.,  881.  {g)  BeU's  Pr.,  §  2218— Burnett,  484. 


J  By  the  Companies  Act,  25  and  26  Vict.,  c.  89,  the  register  of  members  kept  in 
terms  of  the  act  is  made  (§  87)  prinui  facie  evidence  of  any  matt^ers  directed  or  autho- 
rised to  be  inserted  therein. 

2  Extended  to  copyright  of  works  of  art,  25  and  26  Vict.,  c.  68,  g  5. 
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lie  govemment  offices  (A),  parochial  registers  (z),  and  registers  of 
ships  (i).  Books  of  private  corporations,  road  trustees,  trading 
companies,  and  the  like,  unless  coming  within  the  Banking  Com- 
panies Act,  or  the  Companies  Consolidation  Act  (Z),  cannot  be 
proved  by  sworn  copies  prepared  ex  parte  (m);  the  proper  course 
being  to  have  copies  or  excerpts  taken  from  them  at  the  sight  of  a 
commissioner  of  court,  if  great  inconvenience  would  be  occasioned 
by  requiring  the  originals  to  be  produced,  or  if  these  contain  entries 
which  the  party  or  haver  is  entitled  to  withhold.  Unless  in  such 
exceptional  cases,  copies,  whether  taken  before  a  commissioner  of 
court  or  proved  at  the  trial,  are  excluded  under  the  rule  which  re- 
quires the  best  evidence  (»).'  It  is  unfortunately  not  the  practice 
in  criminal  courts  to  grant  commissions  for  taking  exceri)t8 ;  and 
therefore  in  criminal  trials  the  originals  of  all  documents  must  be 
produced,  unless  they  are  among  those  already  described,  whose 
terms  may  be  proved  by  extracts  or  sworn  copies  (o).* 


(A)  Dunbar  v.  Harvie,  supra — Kay  v.  Rodger,  supra — Tomkina  v,  Att. -General,  1818, 

1  Dow,  404— Cim/ra,  Paris  v.  Smith,  1828,  8  Mur.,  337.  (i)  Burnett,  484— 

2  Al.,  600.  As  to  extracts  by  the  keepers  of  these  registers,  see  supra,  §  1271,  En- 
tries in  registers,  under  the  act  of  1864,  should  be  proved  by  extracts;  see  suj/ra, 
S  1272.  (*)  17  and  18  Vict.,  c.  104,  ?  107— See  supra,  §  1117. 

(/)  Supra,  I  1280.  (to)  BeU's  Pr.,  22\^-^Supra,  g  134. 

(n)  Supra,  g  140.  (o)  Burnett,  484—2  Al.,  600. 


s  Beattie  v.  Mackay  and  Paterson,  1863,  1  Macph.,  279,  infra,  I  1364. 

*  The  14th  section  of  the  English  Law  of  Evidence  Amendment  Act  (14  and  15 
Vict.,  c.  99)  provides,  that  whenever  any  book  or  other  document  ia  of  such  a  public  na- 
ture as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper  custody,  an 
examined  or  certified  copy  or  extract  shall  be  admissible  in  evidonce,  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport  to  be  signed  and  certi- 
fied 9a  a  true  copy  or  extract  by  the  ofllccr  to  whose  custody  the  original  is  intrusted. 
It  has  been  held  that  if  a  certified  copy  of  any  public  document  is  rejected  as  such  for 
not  containing  the  requisites  of  one,  it  may  be  received  as  an  examined  copy,  if  proved 
to  have  been  duly  examined ;  Reed  i;.  Lamb,  1860,  6  H.  and  L.  Exch.  Rep.,  76.  The 
following  have  been  held  to  be  public  books  in  the  sense  of  the  statute,  of  which  exa- 
mined or  certified  copies  are  admissible : — ^The  Register  of  Voters  at  a  Parliamentary 
Election  ;  Reed  v.  Lamb,  supra; — a  **  duplicate  original "  from  the  archives  of  the  East 
India  Company  of  a  Register  of  Marriages  celebrated  in  India,  kept  by  authority  of  the 
Company ;  Ratcliff  v.  Ratcliff  and  Anderson,  1869,  5  Jur.  N.  8.,  714 ;— the  original  By- 
Laws  of  a  Railway  Company,  framed  under  the  Railway  Clauses  Consolidation  Act ; 
Motteram  v.  the  Eastern  Counties  Railway  Company,  1859,  7  Scott's  N.  C.  B.  Rep.,  68; 
—Parish  Registers;  Porter,  m  re,  1866,  2  Jur.,  N.  S.,  849,  where  extracts  from  a  parish 
register,  purporting  to  be  signed  by  the  curate,  were  admitted  in  evidence  without  veri- 
fication of  the  signature  of  the  curato,  or  of  his  l>oing  the  proix»r  custodier  of  the  regis- 
ter:— Registers  under  the  6  and  7  Will  IV.  c.  86;  R.  v,  Maiuwaring,  1866,  7  Cox's 
Crim.  Cases,  192 ;— Book  of  Queen's  Bench;  Griudtl  r.  Brendon,  1869,  6  Jur.  N.  S., 
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CHAPTER  IV. — INTERNATIONAL  LAW  REGARDING  EXTRACTS  AND 
EXAMINED  COPIES. 

§  1283.  Extracts,  or  (as  they  are  frequently  termed)  exempli- 
fications, of  decrees  in  foreign  courts,  like  deeds  concerning  move- 
ables executed  in  foreign  countries  (a),  are  admissible  in  evidence 
here,  if  they  are  prepared  and  authenticated  according  to  the  law  of 
the  country  whence  they  proceed ;  but  they  will  be  rejected  if  they 
are  not  formal  according  to  that  law  (6).  This  rule  is  illustrated 
by  a  case  where  a  pursuer  in  the  Court  of  Session,  founding  on  a 
judgment  on  the  question  in  issue,  which  he  had  obtained  against 
the  defender  in  a  colonial  court,  produced  an  exemplification  of  it, 
bearing  to  be  attested  by  the  proper  officer,  and  to  be  sealed  by  the 
Chief  Justice  of  the  colony ;  and  where  the  Court,  proceeding  on 
the  opinion  of  English  counsel  that  the  document  was  not  formal, 
refused  to  sustain  it  in  hoc  sf^xtUy  but  allowed  proof  of  its  authenti- 
city (c).  So,  where  in  order  to  prove  the  objection  of  infamy 
against  a  witness  for  the  Crown  in  the  Court  of  Justiciary,  there 
was  produced  a  copy  of  a  conviction  in  Ireland,  bearing  to  be  signed 
by  the  proper  officer,  but  not  impressed  with  the  seal  of  the  Irish 
Court,  the  document  was  rejected,  as  sealing  was  considered  to  be 
necessary  for  its  admissibility  according  to  the  law  of  Ireland  (rf). 

§  1284.  An  exemplification  of  a  foreign  judgment,  however, 
although  regular,  and  authenticated  according  to  the  forms  of  the 
court  from  which  it  proceeds,  is,  in  general,  not  probative  in  another 
country ;  for  a  party  founding  on  such  a  writing  in  a  court  which 
is  not  familiar  with  the  rules  regarding  it,  ought  to  prove  its  au- 
thenticity. Accordingly  it  has  been  held  in  several  English  cases 
that  a  document  bearing  to  be  a  decree  of  a  foreign  or  colonial 
court,  and  impressed  with  the  seal  of  court,  is  not  admissible  with- 

(a)  Supra,  §  1026,  et  aeq,  (6)  2  Hume,  266— Burnett,  488— Tait  Ev.,  191— 

2  Alison,  599— Sinclair  v.  Fraaer,  1771,  2  Pat.  Ap.  Ca.,  268 ;  reversing,  M.,  4642 ;  noted 
infra  (/).  In  moat  foreign  countries  exemplifications  of  decrees  are  attested  by  the  sig- 
nature of  the  proper  officer,  and  impressed  with  the  seal  of  court. 

(c)  Robertson  v.  Gordon,  16th  Nov.  1814,  F.  C.  (d)  W.  Dean,  1729, 

2  Hume,  866.  The  prisoner  did  not  offer  proof  that  the  copy  was  formal  according  to 
the  practice  of  the  Irish  Court ;  but  tendered  witnesses  to  prove  that  the  person  convict- 
ed had  stood  on  the  pillory  in  terms  of  the  sentence.  The  Court  justly  considered  that 
such  evidence  could  not  prove  the  terms  of  the  sentence. 


1420  :— and  the  Registry  under  the  Bill  of  Sales  Act  (17  and  18  Vict.,  c.  86);  Sutt«n  v. 
Bath,  1868,  1  F.  and  F.,  162. 
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out  proof  that  it  is  genuine  (e).^    So  a  certificate  of  probate,  bear- 
ing to  be  signed  by  "  D.  S.  Bacon,  Judge  of  Probate,"  and  impressed 

(e)  Henry  v.  Adey,  1802,  3  East,  221— Buchanan  v.  Rucker,  1810,  1  Camp.,  68  ;  9 
Ea3t,  192,  S.  C— Clark  v,  Mullick,  3  Moore  P.  C.  R.,  2o2 ;  280— Story's  Confl.,  §  648 
—Taylor  Ev.,  1032. 


*  A  guardian  appointed  by  the  Court  of  Chancery  presented  a  petition  to  the  Court 
of  Session  for  the  custody  of  his  pupil,  the  Marquis  of  Bute  (who  had  been  surrepti- 
tiously removed  to  Scotland),  in  order  to  carry  out  a  scheme  of  education  approved  by 
the  Court  of  Chancery,  and  which  involved  the  pupil's  residence  in  England.  The 
Court  held  that  the  production  in  process  of  official  copies  of  the  appointment  and 
scheme  of  education,  and  of  an  order  for  the  custody  of  the  pupil's  person — the  copies 
being  full  of  erasures  and  interlineations — could  not  be  regarded  as  sufficient  evidence 
of  the  orders  of  a  foreign  court;  Stuart  u.  Moore,  22  D.,  1604.  The  case  was  ap- 
pealed ;  and  the  orders  pronounced  by  the  Court  of  Session  for  the  custody  and  educa- 
tion of  the  pupil  were  recalled.  Lord  Chelmsford,  referring  to  the.  point  above  stated, 
observed,  "  1  agree  with  my  noble  and  learned  friend  opposite  (Lord  Cran worth),  that, 
if  the  circumstances  had  been  reversed,  if  the  Scotch  Court  had  assumed  the  guardian- 
ship of  the  infant,  and  the  infant  had  been  improperly  removed  from  its  jurisdiction, 
and  the  guardian  had  come  to  this  country  to  reclaim  possession  of  his  infant  ward,  the 
English  Courts  would  have  facilitated  the  guardian  in  his  object ;  and  I  think  that  they 
would  not  have  examined  with  a  very  nice  and  critical  eye  the  proof  of  the  orders 
which  had  emanated  from  the  Scotch  authority  ;  or,  if  there  had  been  any  imperfection 
in  the  proof,  they  would  have  facilitated  the  Court  in  obtaining  the  necessary  means  of 
e:<tablishing  their  authority  " ;  23  D.,  912 ;  4  Macq.,  72.  Mr  Macpherson,  in  com- 
menting upon  these  observations,  remarks  that  not  only  was  the  view  adopted  by  the 
Scotch  Court  in  consonance  with  the  practice  in  previous  cases,  but  that  the  practice  of 
the  English  Courts  h&s  not  been  less  "  nice  and  critical."  •'  Such  being  the  undoubted 
state  of  the  law  of  Scotland,  Is  the  law  of  England  more  liberal?  In  1814,  Lord 
Ellenborough  spoke  thus,  '  By  the  comitat  gentium  the  courts  of  different  countries  will 
recognise  and  enforce  the  judgments  of  each  other ;  but  these  judgments  are  to  be  au- 
thenticated under  the  seals  of  the  courts  by  which  they  are  pronounced,  or  distinct  evi- 
dence should  be  given  that  the  Court  had  no  seal,  and  verified  its  judgments  by  the 
signature  of  the  Chief  Justice  ' — (Alves  v.  Bunbury,  4  Camp.,  28).  Before  Lord 
Brougham's  Act  (8  and  9  Vict.,  c.  113),  the  order  in  Chancery  which  this  foreign  court 
is  asked  to  recognise  would  not  have  been  recognised  at  the  other  end  of  Westminster 
Hall — or  why  was  that  act  passed  ?  and  Scotland  is,  by  a  special  clause,  excepted  from 
its  operation.  There  is  reason  to  suspect  that  the  Common  Law  Courts  of  England  will 
not  even  yet  recognise  an  order  pronounced  by  a  judge  at  chambers,  if  it  have  only  an 
impressed  stamp  upon  it — (Taylor  on  Evidence,  §  11).  A  motion  was  made  on  a  copy 
of  such  an  order,  bearing  the  stamp  usual  on  such  documents ;  the  Court  refused  to 
notice  judicially  the  impressed  stamp ;  although  it  was  contended  that  it  was  practi- 
cally the  seal  of  court,  the  Court  held  it  to  be  merely  the  mark  of  the  judge's  clerk — 
(Barrett  Navigation  Co.  v.  Shower,  8  Dowl.,  173).  Yet  the  Court  of  Session  is  rebuked 
for  not  acknowledging  the  Chancery  order  above  described,  which,  altliough  it  may  be, 
for  aught  we  know,  precisely  in  the  form  usually  adopted  in  the  Court  of  Chancery,  to 
the  eye  of  a  Scottish  lawyer,  with  its  erasures  and  deletions,  would  certainly  appear  a 
vitiated  document." — The  Appellate  Jurisdiction  of  the  House  of  Lords  in  Scotch 
Causes,  by  Norman  Macpherson,  Advocate,  1861. 

In  an  action  in  the  Court  of  Session,  for  judgment  conform  to  "extract  or  ex- 
enipliflcation  "  of  a  judgment  obtained  in  the  Court  of  Queen's  Bench  against  the  de- 
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with  the  "  seal  of  Probate  Court,  Monroe,"  was  held  in  the  Court  of 
Session  not  to  he  sufficient  to  entitle  the  alleged  executor  to  be 
sisted  as  pursuer  in  room  of  the  deceased ;  the  Lord  Justice-Clerk 
observing,  "  It  is  an  established  rule  that  a  document  of  this  nature 
from  a  foreign  court  must  be  certified  as  genuine.  For  this  pur- 
pose, if  a  notary-public  cannot  be  procured,  the  signature  of  a 
British  consul,  or  of  the  mayor  of  the  town,  would  be  sufficient. 
But  we  have  here  no  evidence  that  Mr  Bacon  is  what  he  states 
himself  to  be  "  (/).     In  like  manner,  the  Lord  Chief  Commissioner 

(/)  Disbrow  v.  Mackintosh,  1862,  15  D.,  128.  In  the  case  of  Sinclair  v,  Fraser, 
1771,  2  Pat.  Ap.  Ca.,  268  (reversing,  M.,  4642),  where  it  was  held  that  a  decree  for  pay- 
ment pronounced  by  the  Supreme  Court  of  Jamaica  should  be  received  as  prima  facte 
proof  of  the  same  debt,  when  sued  for  in  the  Court  of  Session,  the  decree  was  certified 
by  the  clerk  of  the  foreign  court ;  his  subscription  was  certified  by  the  Secretary  of  the 
Island,  who  was  a  notary-public,  and  whose  subscription  was  confirmed  by  that  of  the 
Governor,  and  by  the  Great  Seal  of  Jamaica.  The  decree  .was  held  in  the  House  of 
Lords  to  be  sufficiently  proved  (nee  M.,  4643).  In  the  Court  of  Justiciary  a  certificate 
of  a  conviction  by  an  English  Assize  Court  was  admitted  for  the  Crown,  on  proof  by  the 
inspector  and  sub-inspector  of  police  at  Newcastle,  "  tliat  it  was  the  ordinary  form  of 
conviction,  that  it  was  authentic,  tliat  it  applied  to  the  prisoner,  and  that  the  witnesses 
had  been  brought  forward  in  English  courts  to  prove  such  convictions  "  ;  Macrae,  1839, 
Bell's  Notes,  281.2 


fender,  it  was  maintained  "  that  the  exemplification,  without  proof  led  in  support  of  it, 
is  not  evidence  of  anything."  On  tliis  plea  Lord  Deas  said,  "  I  have  no  doubt  whatever 
that  the  exemplification  is  good  and  sufficiont  evidence  for  this  Court  to  receive,  so  long 
as  it  is  not  impugned  as  being  false  and  forged.  It  bears  to  be  attested  by  one  of  the 
Masters  of  the  Court  of  Queen's  Bench,  as  a  true  copy  of  the  original,  judgment  roll  in 
the  custody  of  the  Masters.  The  seal  of  the  Coiirt  of  Queen's  Bench  is  attached  to  it, 
and  then  yon  have  a  notarial  instrument  prefixed,  in  which  the  notary  certifies  that 
it  is  an  office  copy,  and  agrees  in  all  respects  with  the  original  judgment  roll,  and  that 
the  signature  at  the  foot  thereof  is  the  genuine  subscription  of  Mr  Hodgson,  one  of  the 
Masters  of  Court.  Now  I  take  it,  that  such  an  exemplification,  with  its  authenticity 
BO  attested,  is  evidence  which  would  l>e  received  all  over  the  world ;  at  all  events,  I 
have  no  doubt  that  it  is  receivable  in  this  Court  as  full  legal  evidence  of  that  judgment, 
and  that  we  must  deal  with  it  accordingly."  It  was,  accordingly,  held  that  the  foreign 
decree  was  sufficiently  authenticated ;  and  the  Court  further  refused  to  allow  the  de- 
fender a  proof  that  no  notice  of  the  proceedings  in  the  English  court  had  been  given  to 
him,  and  that  the  decree  was  really  a  decree  in  absence,  which,  according  to  the  law  of 
England,  could  be  opened  up,  holding  that  his  averments  as  to  the  circumstances  under 
which  the  decree  had  been  obtained,  and  the  efi'ect  it  would  receive  in  England,  were 
not  sufficiently  precise.  But  Lord  Curriehill  was  in  favour  of  a  proof  being  allowed — 
"  Before  we  can  give  decree  conform,  without  further  evidence  in  support  of  the  claim, 
we  must  be  satisfied  that  the  judgment  is  such  that  it  would  be  held  as  res  Judicata  in 
England  "  ;  Whitehead  v.  Thomson,  23  D.,  772— Frisell  v.  Thomson,  1862,  22  D.,  1176. 
See,  OS  to  the  efi'ect  of  a  foreign  judgment  in  England,  mpra,  g  1081 ;  and  as  to  the  ad- 
missibility of  copies  of  foreign  judgments,  &c.,  14  and  15  Vict.,  c.  99,  §  7. 

2  H.  M.  Adv.  V.  Dempster,  1862,  4  Ir\-.,  143— H.  M,  Adv.  v.  Davidson  and  Francis, 
18G3,  35  Sc.  Jur..  270. 
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once  held  that  an  English  probate  is  not  admissible  in  this  country, 
without  some  person  being  adduced  to  prove  its  correctness,  and 
the  genuineness  of  the  signatures  and  seal  (gr).  For  a  considerable 
time,  however,  it  has  been  the  practice  to  admit  probates  and  let- 
ters of  administration  from  English  and  Irish  courts  (although  fo- 
reign courts  in  questions  of  Scotch  law)  without  their  authenticity 
being  proved  (A).  This  is  an  exception  to  the  ordinary  nile,  on  the 
ground  that  the  Scotch  courts  and  legal  profession  are  familiar 
with  these  writings,  and  that  their  accuracy  and  genuineness  can 
easily  be  investigated Jf  any  doubt  arises  regarding  them.^ 

In  America  another  exception  to  the  rule  is  recognised  in  the 
case  of  foreign  Courts  of  Admiralty,  the  seals  of  which,  appended 
to  their  decrees,  are  judicially  noticed  without  proof  of  authenti- 
city, on  the  ground  that  Courts  of  Admiralty  are  courts  of  the 
law  of  nations  (t). 

The  Court  of  Session  once  ordained  an  extract  of  a  decree  pro- 
nounced by  them  to  be  written  on  parchment  and  sealed  with  the 
seal  of  Court,  as  it  required  to  be  used  in  Ireland,  where  (the  party 
alleged)  the  judges  would  not  receive  it  if  unsealed  (J). 

§  1285,  With  regard  to  deeds  recorded  in  foreign  registers  in 
which  the  original  documents  are  preserved,  the  practice  of  the 
courts  of  this  comitry  is  to  receive  an  extract  or  copy  certified  by 
the  keeper  of  the  record,  or  other  oflScial  person  appointed  to  au- 
thenticate such  writings.  Thus,  where  a  person  had  obtained  let- 
ters of  administration  in  England  upon  a  will  and  codicils,  which 
were  deposited  in  Doctors'  Commons,  the  Court  of  Session,  in  an 
action  of  reduction-improbation  of  one  of  the  codicils,  held  that  the 
defender  was  not  obliged  to  produce  the  original  document,  and, 
consequently,  that  the  production  might  be  satisfied  by  the  letters 
of  administration  (k).  Thus,  also,  an  extract  of  a  contract  from 
the  books  of  a  foreign  notary  has  been  admitted  where,  according 
to  the  lex  loci  contractus,  the  original  deed  was  preserved  in  the  re- 

{g)  Fowler  v,  Paul,  1820.  2  Mur.,  433.  (h)  Wardlaw  v.  MaxweU,  1715, 

M.,  4500— Clark  v.  Brebncr,  1759,  M.,  4471— Stewart  v.  M'Donald,  1826,  6  S.,  29— 
Marchioness  of  Hastings  v.  Marq.  Hastings*  Exrs.,  1852,  14  D.,  489 — Disbrow  v.  Mac- 
kintosh, tupra,  per  Ix}rd  JiiBt.-Clerk  (Hope).     See  also  Ross  v,  Ross,  in/ra,  (k). 

(0  Story's  Confl.,  I  643—1  Greenleafs  Ev.,  \  514— Yeaton  v.  Fry,  1808,  5  Cranch. 
Ca.  in  Supr.  Court,  U.S.,  836 — Thomson  v,  Stewart,  1820,  3  Day's  Connecticut  Rep., 
171.  (j)  Murray,  29th  March  1683,  1  Fount.,  230.  (*)  Rosa  v. 

Roas,  1782,  M.,  4600. 


*  Since  the  change  effected  by  21  and  22  Vict.,  c.  56,  ^  14  (by  which  probates  and 
letters  of  administration  granted  by  the  English  and  Irish  Courts  operate  as  confirma- 
tion in  Scotland),  the  reasons  in  favour  of  the  exception  are  of  cour8<»  stronger. 
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gister  kept  by  that  oflBcer,  and  only  certified  copies  of  it  were  is- 
sued (I).  Again,  in  the  trial  of  Humphreys  for  forging  documents 
to  establish  his  title  to  the  Earldom  of  Stirling,  an  examined  copy 
from  the  French  **  Register  of  the  Secretary  of  State,"  or  "  Collec- 
tion of  Eegisters  of  the  King's  Household,"  was  tendered  by  the 
prosecutor  to  prove  the  appointment  of  a  certain  person  to  the  of- 
fice of  Geographer  Eoyal.  The  prisoner's  counsel  objected  that 
there  was  no  proof  that  the  law  of  France  either  recognised  the  re- 
gister as  evidence,  or  admitted  the  document  produced  as  a  copy  of 
it.  Upon  this  the  prosecutor  proved,  by  a  French  lawyer,  that  the 
register  was  the  only  record  for  writings  of  the  kind,  and  that  the 
extract  was  regularly  authenticated  by  the  keeper,  and  woidd  "  have 
all  possible  authenticity  in  France."  The  witness  farther  deponed 
that  he  had  thrice  collated  the  certified  copy  with  the  register. 
The  prisoner's  counsel  thereupon  withdrew  his  objection ;  but  the 
presiding  judge  (Lord  Meadowbank,  secundum)  observed,  "  We 
should  have  doubted  the  prisoner  s  argument  at  any  rate.  I  say 
this  for  the  benefit  of  the  profession  "  (m).  With  much  deference 
to  the  learned  judge,  it  is  conceived  that  a  person  tendering  an  ex- 
tract from  a  foreign  register,  except  in  the  case  of  English  or  Irish 
letters  of  administration  (71),  must  prove  the  document  to  be  a 
formal  office  copy  according  to  the  rules  of  the  register  from  which 
it  is  taken.  Failing  this,  proof  of  its  accuracy  will  be  required, 
whereupon  it  will  be  admitted  as  an  examined  and  sworn  copy  (0). 
This  view  is  supported  by  the  cases  already  cited  as  to  pro\dng 
extracts  of  foreign  decrees  (^),  and  by  a  decision  in  which  an  ex- 
tract of  a  will  from  the  books  of  a  notary  in  Paris,  having  been 
founded  on  to  instruct  the  claim  to  a  legacy  of  certain  jewels,  was 
held  not  to  be  probative  "  unless  it  were  further  astructed  and  ad- 
miniculated"  (r). 

§  1286.  The  admissibility  in  foreign  countries  of  extracts  of 
deeds  preserved  in  the  registers  of  this  country,  must  be  determined 
by  the  rules  of  evidence  in  the  court  in  which  such  extracts  are 
tendered.  This  sometimes  occasions  difficulty,  because,  as  after- 
wards mentioned  (»),  the  Court  of  Session  is  exceedingly  unwilling 

(I)  Lamington  v.  Kincaid,  1627,  M.,  4443— Davidson  v.  Town  of  Edinburgh,  1682, 
M.,  4444.    This  point  is  stated  as  doubtful  in  Story's  Confl.,  }  630.     See  if\fra,  (r). 

(to)  Humphreys'  Trial  (1839 J,  report4id  by  Swinton,  128. 

(n)  Supra,  }  1*284.  (0)  See  tupra,  §  1281.  (jd)  Supra,  §  1284. 

(r)  Ly.  BoghaU  v.  Duchess  Lauderdale,  1688,  8  B.  Sup.,  669.  In  8upi)ort  of  the 
text  see  also  wpra,  §  1038,  ei  seq.  (*)  See  the  chapter  on  recovering  docu- 

ments from  Public  Registers,  ifi/ro,  §  1366,  et  $eq. 
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to  allow  deeds  to  be  removed  from  registers  in  Scotland  for  produc- 
tion as  evidence  abroad.  Their  Lordships  considered  that  an  ex- 
tract of  letters  of  patent  recorded  in  Chancery  would  be  admitted  in 
support  of  a  petition  to  Parliament  by  the  patentee  for  extension 
of  the  term  of  the  patent ;  and  they  accordingly  refused  to  grant 
warrant  for  having  the  original  letters  delivered  up  (t).  They  took 
the  same  view  in  a  case  where  a  party  craved  warrant  to  have  an 
original  deed  recovered  from  the  books  of  Council  and  Session  for 
production  at  a  jury  trial  in  York  (u).  In  like  manner,  extracts  of 
deeds  recorded  in  the  registers  of  this  country  are  received  as  ori- 
ginals in  Doctors'  Commons  (x).  On  the  other  hand,  an  extract  of 
a  wnll  recorded  in  the  books  of  Council  and  Session,  was  held  not 
to  be  admissible  in  a  peerage  case  before  the  Committee  of  Privi- 
leges, the  proof  not  showing  that  the  original  could  not  be  re- 
covered ;  but,  on  the  contrary,  that  it  could  be  produced  in  the 
hands  of  an  officer  of  the  Court  of  Session  (y).  In  some  cases,  also, 
the  Court  of  Session  have  allowed  tlie  originals  of  recorded  deeds  to 
be  exhibited  in  this  way,  on  being  satisfied  that  extracts  would  not 
be  admitted  in  the  court  where  the  terms  of  the  deed  were  in  is- 
sue (2).* 

(t)  Morton  ».  L.  Clerk  Register,  1881,  10  S.,  162.  (u)  Bartwhistle  v.  L. 

Clerk  Register,  1826,  8  S.,  602.  {z)  Wharton  Peerage  Case,  1846, 12  CI.  and 

Fin.,  808.  (y)  Wharton  Peerage  Case,  tupra.  (2)  Malcolm,  25th 

May  1847,  19  Sc.  Jnr.,  483— Annandale.  1828,  6  S.,  667.  See  the  chapter  on  recover- 
ing documents  from  public  registers,  infra,  §  1866,  et  seq. 


*  The  Court  has  given  effect  to  a  distinction  between  deeds  recorded  in  registers 
under  their  authority,  and  documents  forming  part  of  the  record  of  the  Court  of  Session 
in  an  extracted  process.  In  the  case  of  the  former,  they  have  granted  warrant  U>  the 
keeper  of  the  register,  or  to  the  party  founding  upon  them,  to  exhibit  them  before  the 
foreign  court ;  but  they  have  commonly  declined  to  allow  the  latter  to  be  taken  beyond 
their  jurisdiction;  Adamson,  petitioner,  1862, 14  D.,  1045 — Power,  petitioner,  1859, 21  D., 
782— Shedden,  petitioner,  decided  1860,  reported  24  D.,  1446 — Dunlop  v.  Deputy-Clerk 
Register,  1861,  24  D.,  107— Bayley,  petitioner,  1862, 24  D.,  1024.  In  Dunlop  v.  Deputy- 
Clerk  Register,  the  Lord  Justice-Clerk  (Inglis)  observed  that  it  was  quite  decided  "  that 
the  Court  will  not,  on  any  conditions,  allow  a  part  of  the  proper  records  of  the  Court  to 
be  carried  out  of  the  jurisdiction  of  the  Court."  It  has  not,  however,  been  expressly  set- 
tled that,  if  the  foreign  court  will  not  receive  copies  or  extracts  of  the  records,  the  ori- 
ginal papers  will  not  be  sent ;  but  it  was  observed  in  the  case  of  Power,  that,  "  even 
supposing  no  evidence  to  be  admitted  by  this  English  court  short  of  the  process  it-self,  I 
am  not  prepared  to  say  that  the  Court  would  grant  such  an  application  as  this.  An  ex- 
tracted process  is  public  property,  and  is  the  record  of  judicial  proceedings  which  may 
affect  the  rights  and  status  of  Scotsmen  yet  unborn  ";per  Lord  Justice-Clerk  (Inglis). 
Where  the  deed  is  delivered  for  exhibition  to  the  petitioner,  he  will  be  required  to  find 
caution,  with  sufficient  security  to  return  it  within  a  short  specified  period ;  and,  in  the 
case  of  Dunlop,  the  Court  required  an  extract  of  the  deed,  duly  authentiitited,  to  be 
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CHAPTER  v.— OF  THE  ACTION  OF  PROVING  THE  TENOR  OF  WRITINGS 
WHICH  HAVE  BEEN  LOST  OR  DESTROYED. 

§  1287.  A  writing  which  has  been  lost,  or  wholly  or  partially 
destroyed,  may  be  supplied  by  means  of  an  action  of  proving  the 
tenor.  In  this  process  the  Court  has  to  be  satisfied  that  the  writ- 
ing in  question  originally  existed  as  a  valid  writ  in  the  terms 
libelled  on,  and  that  its  disappearance  or  mutilation  was  not  oc- 
casioned by  its  having  been  retired  or  cancelled.  On  these  facts 
being  substantiated,  the  Court  pronounce  decree  of  proving  the 
tenor ;  and  an  extract  of  the  decree,  like  an  extract  of  a  recorded 
deed,  is  probative  of  the  terms  of  the  original  document  (a). 

Considerable  care  and  delicacy  are  evidently  required  in  this 
proceeding ;  for  while,  on  the  one  hand,  it  is  proper  and  highly 
useful  for  the  purpose  of  supplying  lost  evidence  of  subsisting 
rights,  it  may,  on  the  other  hand,  be  misused  for  the  purpose  of 
setting  up  forged  or  invalid  documents,  or  of  reviving  obligations 
which  have  been  extinguished.     On  account  of  its  importance  and 

(a)  Erak.,  4,  1,  69— Tait  Ev.,  212. 


lodged  Id  the  register  prior  to  its  removal.  At  one  time  the  Court  inclined  to  send  the 
deed  for  exhibition  in  the  custody  of  the  keeper  or  deputy-keeper  of  the  records ;  and 
in  the  most  recent  case  (Bayley,  aupra)  this  course  was  followed  by  the  First  Division. 
In  Dunlop  v.  Deputy-Clerk  Register  the  deed  was  delivered  to  the  petitioner  (he  being 
the  sole  beneficiary  under  it,  and  caution  being  found  by  him  for  its  return  within  six 
months),  but  the  Court  seemed  principally  moved  by  what  had  occurred  in  the  case  of 
Shedden.  In  that  case  the  deputy-keeper  was  authorised  to  exhibit  the  documents  in 
Court,  but  not  to  part  with  them,  and  to  bring  them  back  after  the  trial ;  but  the  Eng- 
lish court  held  that  it  had  right  to  the  documents  when  once  tendered  in  evidence,  and 
refused  to  allow  the  deputy-keeper  to  retain  them,  according  to  his  instructions.  The 
Lord  Justice-Clerk  (Inglis),  referring  to  the  case  of  Shedden,  intimated  that,  in  view  of 
what  had  happened  in  that  case,  it  was  unlikely  that  the  Court  would,  for  the  future, 
send  one  of  its  officers  with  the  documents  ; — **  We  had  some  conversation  with  our 
brethren  on  the  effect  of  that  proceeding,  and  I  think  we  all  came  to  be  of  opinion  that 
to  send  an  officer  of  the  court  to  any  foreign  court,  or  to  England,  with  a  document  with 
instructions  not  to  part  with  it,  when  it  was  out  of  his  power  to  resist  the  power  of  the 
court  there,  if  ordered  by  it  to  leave  the  document,  was  to  place  hira  in  a  very  awkward 
and  unsatisfactory  position,  and,  therefore,  I  believe  that  none  of  your  Lordships  will 
be  incUned  again  to  send  an  officer  with  such  instructions  " ;  24  D.,  108.  The  Court 
has  stated  its  unwillingness  to  take  public  registers  out  of  the  hands  of  their  proper  cus- 
todiers, and  has  declined  to  enforce  the  Act  of  Sederunt  (as  to  the  lodging  of  flocuments 
for  jury  trial)  with  regard  to  parochial  registers;  Cochrane  t'.  Ferrier,  1869,  21  D., 
74'.). 
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delicacy  it  is  only  competent  in  the  Court  of  Session  (6);  except  in 
cases  of  lost  valuations  or  subvaluations  of  teinds,  the  tenor  of  which 
may  be  proved  either  in  the  Court  of  Session,  or  before  the  judges 
of  that  Court  sitting  as  the  Court  of  Teinds  (c). 

I.    When  an  Action  of  Proving  the  Tenor  is  competent, 

§  1288.  The  most  common  purpose  of  this  action  is  for  proving 
the  tenor  of  private  deeds  which  have  been  lost,  or  accidentally  or 
fraudulently  destroyed.  By  statute  {d)  the  tenor  of  "letters  of 
homing,  executions,  and  indorsations  thereof,  not  extant  and  pro- 
duced judicially,"  cannot  be  "  proven  by  witnesses."  This,  how- 
ever, does  not  exclude  proof  of  the  tenor  of  such  documents  by 
written  adminicles  (e).  Nor  does  the  statute  apply  to  actions  for 
proving  the  tenor  of  other  executions  (/),  or  of  judicial  acts  and 
decrees  {g), 

(b)  Erak.,  4,  1,  68— Shand's  Pr.,  828— Balnagown  v.  Mackenzie,  1668,  M.,  16,790— 
Smart  w.  Ewing,  1673,  8  B.  Sup.,  149. 

(c)  The  act  1707,  c.  9  (or  c.  10),  made  it  competent  for  the  Court  of  Session,  as  Com- 
missioners of  Teinds,  to  cognosce  and  determine  {inter  alia)  such  causes  and  things  as 
had  previously  been  referred  to  commissioners  for  planting  of  kirks  and  valuation  of 
teinds,  '*  and  through  the  loss  of  the  registers  of  that  court,  which  were  burnt  in  the 
late  fire,"  and  *'  to  make  up  the  tenor  "  of  decrees  of  valuation.  In  Alexander  v,  Oswald, 
1840,  3  D.,  40,  the  Teind  Court,  taking  a  liberal  construction  of  this  act,  held  that  they 
had  jurisdiction  in  an  action  of  proving  the  tenor  of  the  report  of  a  subvaluation  of 
teinds,  where  the  catw  omisaionit  was  libelled  alternatively  as  lost  in  the  great  fire  or 
by  shipwreck.  The  objection  to  the  jurisdiction  applied  both  to  the  proving  of  the  tenor 
of  a  subvaluation,  and  to  a  case  not  limited  to  loss  by  the  great  fire.  From  the  opinions 
expressed  by  their  Lordships,  after  an  inquiry  into  the  practice,  it  would  seem  that  any 
action  of  proving  the  tenor  of  a  valuation  of  teinds  may  be  brought  in  the  Teind  Court. 
There  is  no  doubt  of  the  jurisdiction  of  the  Court  of  Session  in  these  cases ;  see  6  Geo. 

IV,  c.  120,  §  64 — Alexander  v.  Oswald,  supra — Cases  in  note  (g),  infra. 

{d)  1679,  c.  94.  {e)  Ersk.,  4,  1,  68.  (/)  Erak.,  «fjwa— Boyd  v, 

MaUoch,  1677,  M.,  16,798— A  B,  1766,  6  B.  Sup.,  837. 

(ff)  Actions  have  been  sustained  to  prove  the  tenor  of  decrees  of  comprising ;  Bimie 

V.  Montgomery,  1676,  M.,  16,796— PoppermiU  v.  Room,  1684,  M.,  16,803— Miln  v, 
Lauderdale,  1687,  M.,  16,806 ;  decrees  of  adjudication,  L.  Airth  v.  Blackwood,  1707, 
M.,  16,818;  of  declarator  of  irritancy  ob  non  aohUum  eanonem^  D.  Argyle  v,  M'Lean, 
1781,  M.,  16,828;  decrees  of  valuation  of  teinds,  L.  Lynedoch  v.  Liston,  1841,  3  D., 
1078— Shaw  Stewart  v.  Macfarlane,  1836,  13  S.,  766— Alexander  v.  Oswald,  1840.  8  D., 
40 ;  the  verdict  of  an  assize  finding  a  person's  estates  forfeited  for  treason,  L.  Cranstone 
r.  Tumbull,  1681,  ;M.,  16,801 ;  and  pleadings  which  formed  parts  of  a  closed  record, 
Clyne  v.  Johnstone,  1832,  11  S.,  131.  In  Duncan  v.  Amott,  1827,  6  S.,  840,  where  a 
party  raised  an  action  for  proving  the  tenor  of  certain  interlocutora,  which  had  been 
pronounced  in  a  cause  where  the  decree  had  not  been  extracted,  the  Court  sustained  the 
objection  that  the  punuer  could  not  proceed  without  also  proving  the  tenor  of  the  sum- 
mons ;  and  their  Lordships  accordingly  sisted  process  till  a  supplementary  action  should 
be  raised. 
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§  1289.  The  action  is  competent  to  prove  the  tenor  of  a  holo- 
graph writing ;  but  considerable  diflSculty  is  usually  felt  in  esta- 
blishing the  authenticity  of  such  documents  (A).* 

§  1290.  The  action  may  be  used  for  the  purpose  of  restoring  a 
clause  which  had  been  obliterated  from  a  deed  (z),  and  where  the 
party's  subscription  had  been  torn  off  (i),  or  the  document  had  been 
torn  in  pieces  (T), 

II.   When  an  Action  of  Proving  the  Tenor  is  necessary, 

§  1291.  When  a  party  interested  in  a  deed  which  has  been  lost 
or  destroyed  wishes  to  prove  its  tenor,  in  anticipation  of  requiring  to 
operate  upon  it,  he  must,  of  course,  raise  an  action  for  that  purpose. 
But  when  the  terms  of  a  WTiting  are  involved  in  a  process  already 
depending,  a  party  interested  is  sometimes  entitled  to  prove  them 
incidentally  without  an  action  of  proving  the  tenor.  Whether  this 
mil  be  allowed  in  any  individual  case,  depends  on  the  nature  of  the 
writing,  and  the  object  for  which  it  is  founded  on  (wi). 

On  this  subject  "  it  was  laid  down  as  a  general  rule,  that  if  a 
writ  is  one  upon  which  a  permanent  right  is  to  be  set  up,  or  on 
which  execution  is  to  follow,  such  writ  cannot  be  supplied  without 
a  proving  of  the  tenor.  But  if  the  writ  be  only  such  as  imports  the 
extinction  or  restriction  of  a  debt,  it  may  be  supplied  by  admini- 
cles, without  a  proving  of  the  tenor.  Accordingly,  where  the  ques- 
tion was  concerning  a  contract  said  to  have  been  entered  into  be- 
tween Hay  of  Aberlady  and  Maxwell  of  Friercase,  for  restricting  to 
securities  certain  rights  ex  facie  irredeemable  in  the  person  of  Aber- 
lady, to  certain  parts  of  the  estate  of  Friarcase,  the  Lords  found  that 
it  was  competent  to  Glenriddle,  the  pursuer,  to  found  upon  the  do- 
cuments produced  to  instruct  the  restriction  of  the  rights  in  Aber- 
lady's  person  by  the  contract,  without  a  formal  proving  of  the  tenor 
of  that  contract,  and  found  the  documents  produced  sufficient  for 
that  purpose"  (n).     Lord  Brougham  took  substantially  the  same 

(A)  Robertson  v.  Hyndman,  1838,  11  S.,  775— LiUiea  ».  Lillie,  1832,  11  S.,  160— 
Trotter  v.  Home,  1707,  M.,  16,811— Compared  with  Fraser  m.  Daviea,  1784,  M.,  16,830. 

(i)  Ronald,  1830,  8  S.,  1008— Graham  v,  Graham,  1847, 10  D.,  45— Hume  v,  Hume, 
1712,  M..  14,967 ;  15,819.  (*)  M'Donald  ».  M»Ghie,  1713,  6  B.  Sup.,  98— 

Graham  v,  Graham,  mpra,  (J)  Dow  v.  Dow,  1848,  10  D.,  1465. 

(m)  See  Tait  Ev.,  212— Shand's  Prac.,  842.  (n)  Maxwell  v.  Maxwell,  1742, 

M.,  16,820 ;  Elch.  Notes,  "  Tenor,"  No.  4,  8.  C. 


2  Cousin  V.  Gemmil,  1862,  24  D.,  768. 
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view  in  an  action  by  the  trustees  of  a  bankrupt  banking  company 
against  an  alleged  partner,  who,  without  an  action  of  proving  the 
tenor,  founded  on  secondary  evidence  of  a  lost  assignation  by  him 
of  his  share  in  the  concern.  His  Lordship  observed — "  The  inclina- 
tion of  my  mind  is,  that  the  question  rests  entirely  on  the  validity 
of  the  assignation,  that  it  need  not  be  proved  by  an  action  of  prov- 
ing the  tenor,  as  it  was  set  up  by  way  of  exception,  and  not  by  way 
of  the  foundation  of  the  original  suit.  I  agree  that  an  action  of 
proving  the  tenor  is  not  necessary  where  a  deed  is  only  founded 
upon  as  in  this  case,  and  where,  without  any  such  deed,  the  same 
matter  might  be  shown  otherwise.  Yet  where  there  is  the  neces- 
sity of  showing  in  the  first  instance  the  existence  of  the  deed,  as  the 
very  fundamental  principle  upon  which  the  party  can  alone  pro- 
ceed, the  admission  of  secondary  evidence  "  (except  by  means  of  a 
proving  of  the  tenor)  "  is  not  competent"  (o). 

§  1292.  In  accordance  with  these  views,  a  formal  action  of 
proving  the  tenor  was  held  to  be  necessary  in  the  following  cases. 
Where  a  party  claiming  to  represent  a  creditor  of  a  certain  person 
raised  an  action  of  reduction  of  a  decree  of  preference,  which  had 
been  obtained  by  a  co-creditor,  the  Court  sustained  the  objection 
that  the  pursuer  did  not  produce  a  title  to  connect  himself  with  the 
original  creditor;  and  they  would  not  allow  him  to  repeat  incidenter 
a  proving  of  the  tenor  of  such  connecting  title,  "  because  the  pur- 
suer, before  he  convened  the  defender  in  his  reduction,  ought  to 
have  made  up  a  sujfficient  title  for  prosecuting  his  intended  action, 
and  he  cannot  be  allowed  an  incident  for  making  up  his  title"  (jj). 
And  this  decision  was  followed  in  an  action  of  maills  and  duties, 
where  part  of  the  pursuer's  title  (an  extract  of  an  heritable  bond) 
was  torn  and  mutilated  in  many  places,  so  as  to  be  illegible  (r). 
Where  a  party  claiming  right  to  certain  heritable  subjects,  raised 
an  action  of  reduction  of  the  title  of  a  person  who  had  for  a  long 
time  been  in  possession  as  proprietor,  and  where  part  of  the  defen- 
der's titles  was  a  disposition  and  sasine,  which  he  alleged  had  been 
lost,  the  Court  sisted  process  till  he  shoidd  raise  an  action  for  prov- 
ing their  tenor  («).  Again,  in  an  action  of  declarator  of  nullity  of 
a  will,  which  had  been  found  in  the  deceased's  repositories  torn  in 

(o)  Drnmmond  r.  Thomson's  Tr.,  1834,  7  W.  S.,  564 ;  afflrmiDg,  12  S.,  620.  The 
Lord  Ordinary  (Corehouse)  had  considered  the  action  unnecessary,  "the  deed  being 
founded  upon  in  defence  only,  and  for  various  other  reasons."  See  also  Synod  of  Merse 
r.  Scott.  1768,  M.,  16,823,  infra,  I  1298  (a).  (p)  Inglis  v.  Hay,  1709,  M.,  18,293 

See  also  Geikie  ».  Hutchison,  1848,  10  D.,  864.  (r)  Dunbar  v,  E.  Morton,  1714. 

M.,  18,297.  (•)  Merry  v.  Dun,  1835,  14  S.,  36. 
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two  pieces,  where  both  parties  lodged  issues  on  the  question  of  the 
genuineness  of  the  deed  and  its  cancellation,  the  Court,  propria 
motu,  sisted  process  till  a  proving  of  the  tenor  should  be  brought  (t). 
In  an  action  by  the  trustee  on  a  sequestrated  estate,  for  reducing  a 
disposition  granted  by  the  bankrupt  to  his  brothers  and  sisters,  and 
proceeding  on  the  narrative  that  it  was  in  implement  of  a  deed  by 
their  father  to  them,  which  the  bankrupt  had  destroyed,  the  Court, 
after  examining  havers  to  prove  the  original  existence  of  the  deed, 
required  the  defenders  to  prove  its  tenor  in  an  action,  in  order  to 
show  that  its  provisions  had  not  been  exceeded  by  those  in  the 
deed  under  challenge  (u).  Thus,  also,  when  any  of  the  proceedings 
or  interlocutors  in  the  record  in  a  cause  have  gone  amissing,  the 
Court  will  in  general  not  allow  their  tenor  to  be  proved  incidentally, 
except  of  consent  (x).  Formerly  it  seems  to  have  been  the  prac- 
tice to  allow  an  incidental  proof,  where  writs  had  been  produced  in 
process,  and  after  having  been  seen  had  been  lost  during  the  depen- 
dence (y).^ 

(t)  Dow  V.  Dow,  1848,  10  D.,  1466.     The  defender  gave  up  the  case  soon  afterwards. 

(tt)  Boyd  V.  Anderson,  1821,  1  S.,  144,  and  2  S.,  363.  (i)  Hamilton  v. 

Dune's  Tr.,  1826,  6  S.,  77— Clyne  v.  Johnstone,  1832, 11  S.,  131— Compared  with  Wat- 
son V,  Scott,  1839,  1  D.,  548 — Crs.  of  Stenhouse,  1769  (not  rep.),  noted  in  Shand's  Pr., 
848.  (y)  AUan  v.  Ker,  1680,  8  B.  Sup.,  368— Home  v.  Home,  1680,  M.,  14,999. 


*  In  1846  the  Crown  raised  an  action  of  declarator  against  James  Sinclair  of  Forss, 
to  have  it  found  that  he  bad  no  right  to  the  fishings  of  the  lands  of  Howbumhead  and 
•others.  It  was  answered  for  Sinclair  that  his  title  to  tbe  fishings  was  contained  in  a 
disposition  and  assignation,  dated  SOtb  November  1700,  in  favour  of  one  of  bis  prede- 
cessors and  authors,  but  which  disposition  and  assignation  bad  been  lost.  Tbe  process 
was  sisted  to  allow  Sinclair  to  bring  an  action  for  proving  tbe  tenor  of  tbe  lost  deed, 
which  was  brought.  The  adminicles  of  evidence  as  to  the  existence  and  tenor  of  tbe 
deed  alleged  to  have  been  lost,  consisted  of  an  instrument  of  sasine  thereon,  excerpts 
from  various  contracts  of  wadset,  and  dispositions  of  rights  of  reversion.  Tbe  instru- 
ment of  sasine  narrated  the  dispositive  clause  of  the  lost  writ,  wbich  was  set  forth  bs 
including  "  fishings."  It  also  narrated  the  infeftment  of  tbe  disponee  in  "  fishings ;" 
and  "  fishings  "  were  mentioned  in  tbe  several  contracts  of  wadset  and  dispositions  of 
rights'  of  reversion.  No  specific  caaw  omusianit  was  set  forth,  but  it  was  proved  by  tbe 
evidence  of  the  pursuer  and  bis  agents  that  they  never  saw  the  disposition ;  that  they 
did  not  know  how  or  when  it  was  lost ;  and  that  tbe  deed  was  not  to  their  knowledge 
destroyed.  It  was  admitted  that  the  pursuer  and  his  authors  bad  been  in  possession  of 
tbe  fishings  for  time  immemorial.  On  tbe  case  being  advised,  tbe  Lord  President 
(M'Neill)  said, — "  The  only  question  before  tbe  Court  in  this  action  is,  as  to  tbe  prov- 
ing of  tbe  tenor  of  the  writ  alleged  to  be  lost.  I  have  no  doubt  that  tbe  deed  of  1700 
did  exist,  and,  looking  to  the  nature  of  tbat  deed,  I  think  a  sufficient  eatus  omistioni* 
has  been  established.  Tbe  same  strictness  is  not  necessary  in  regard  to  a  deed  of  this 
description  as  is  required  in  some  other  deeds.    But  this  is  a  matter  wbich  Yibb  of  late 
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§  1293.  On  the  other  hand,  an  action  of  proving  the  tenor  was 
dispensed  with  in  the  following  cases.  Where  a  party  raised  a 
summary  process  for  having  a  neighbouring  proprietor  interdicted 
from  opening  up  a  road,  and  the  respondent  pleaded  tliat  he  had  a 
servitude  of  way  imder  the  complainer's  original  disposition,  but 
that  the  complainer  had  destroyed  that  deed,  and  got  a  new  derd 
in  place  of  it  with  the  clause  omitted,  the  Court  received  an  inci- 
dental proof  of  the  destruction  and  tenor  of  the  deed  (z).  Again, 
where  the  heritors  of  a  parish  were  sued  at  the  instance  of  the 
synod  and  presbytery  of  the  bounds,  for  the  purpose  of  having  the 
vacant  cure  supplied  by  a  minister  with  an  adequate  stipend,  the 
Court  held  that  an  action  was  not  necessary  in  order  to  enable  the 
heritors  to  prove  the  tenor  of  a  lost  decree  of  suppression  and 
annexation  pronounced  by  the  Commissioners  for  Plantation  of 
Kirks  (a).  In  an  action  of  ranking  and  sale,  one  of  the  claimants 
was  allowed  to  prove  incidentally  the  tenor  of  two  sheets  of  a  dis- 
position, which  through  carelessness  had  been  torn  from  the  portion 
of  the  deed  containing  the  narrative  (b).  And  in  an  action  of  count 
and  reckoning  between  two  brothers,  one  of  them  was  allowed  to 
prove  incidentally  the  tenor  of  a  lost  bond  granted  by  his  father, 
which  he  had  paid,  and  to  which  he  produced  an  assignation  in  fa- 
vour of  himself  (c).^ 


(2)  R068  V,  Fisher,  1883,  11  S.,  467.     The  complainer,  when  examined  as  a  haver, 
admitted  that  he  had  destroyed  the  first  deed.  (a)  Synod  of  Merse  v.  Scott, 

1768,  M.,  15,828.  (6)  Hnme  v,  Hume,  1712,  M.,  14,967  (douhted  by  More, 

Notes,  886).  (c)  Home  v.  Home,  1680,  M.,  14,999. 


years  been  looked  to  with  g^eat  strictness  by  this  Gonrt.  I  remember  a  case  in  which 
we  refused  to  allow  the  tenor  of  a  lost  writ  to  be  proved,  and  the  writ  itself  was  produced 
in  a  few  weeks,  having  been  placed  inadvertcnUy  within  another  deed.  It  is  necessary 
to  look  strictly  at  the  matter,  but  the  degree  of  stringency  depends  on  circumstances. 
The  next  point  is  as  to  the  tenor  of  the  deed.  This,  I  think,  has  been  sufficiently  made 
out  Mere  production  of  a  sasine  on  a  deed  is  not  enough  to  prove  the  tenor  of  that 
deed,  but,  in  this  case,  the  sasine  narrates  the  dispositive  clause  of  the  disposition  at  a 
time  when  there  is  no  reason  to  suspect  fraud  on  the  part  of  the  notary."  The  tenor  of 
the  deed  was  therefore  held  proven ;  Sinclair  v.  the  Lord  Advocate,  7th  Jan.  1868  (not 
reported). 

3  In  the  case  of  the  Advocate-General  v.  Sinclair,  in  the  Court  of  Exchequer,  the 
plaintiff,  on  behalf  of  the  Crown,  claimed  from  the  defendant  certain  arrears  of  tack- 
duty,  and  interest  thereon  from  the  terms  of  payment,  due  on  a  tack  from  the  Crown  of 
the  bishops*  teinds.  The  tack  was  not  produced,  but  secondary  evidence  of  itd  terms 
was  adduced ;  it  was  not  proved  that  it  had  been  lost  or  destroyed ;  and  the  defendants 
contended  that,  in  these  circumstances,  on  action  of  proving  of  the  tenor  should  have  been 
brought  Lord  Neavcs,  however,  directed  the  jury  "  that  in  this  case,  and  in  this  Conrt. 
in  which  the  law  administered  is,  in  a  certain  degree,  assimilated  to  the  law  of  another 
VOL.  IL  I 
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§  1294.  In  an  action  of  declarator  of  trust,  where  the  pursuer 
alleged  that  the  defender  had  fraudulently  obtained  access  to  the 
back-bond  and  had  destroyed  it,  proof  of  the  fact  was  received  with- 
out an  action  of  proving  the  tenor  (d).  And  where  a  party  raised 
an  action  of  exliibition  of  a  deed  containing  a  legacy  in  his  favour, 
and  the  defender  deponed  that  he  had  burnt  the  deed  by  the  direc- 
tions of  the  testator,  but  such  directions  were  not  proved  otherwise, 
the  Court  granted  decree  for  payment  of  the  legacy,  without  requir- 
ing the  legatee  to  raise  action  of  proving  the  tenor  (e).  These  cases 
seem  to  have  proceeded  on  the  principle — ^which  was  also  applied 
in  a  case  arising  upon  an  obligatory  writing  (/) — that  where  it  is 
shown  that  the  party  prejudiced  by  a  deed  has  destroyed  it,  he  will 
not  be  allowed^  to  insist  that  its  tenor  shall  not  be  proved  without 
an  independent  action. 

It  was  once  held  that  an  action  of  proving  the  tenor  of  a  bond 
of  annuity  in  favour  of  the  granter's  wife  was  not  necessary  where 
a  disposition  of  liferent  in  nearly  the  same  terms  was  extant,  and 
sasine  had  followed  on  the  bond  (g). 

§  1295.  The  Court  will  dispense  with  an  action  of  proving  the 
tenor,  where  the  parties  consent  to  the  terms  of  the  missing  deed 
being  proved  incidentally,  and  that  course  can  be  adopted  without 
the  process  getting  out  of  ^hape  (A).  And  in  an  action  of  impro- 
bation  of  a  lost  bond,  an  incidental  proving  of  the  tenor  of  it  was 
received,  in  order  that  the  improbation  might  not  be  delayed  (t). 
'  §  1296.     Wliere  the  missing  document  is  only  to  be  used  as  part 

(d)  Kennoway  v.  Ainslie,  1752,  Elch.,  "Trust,"  16.    See  also  Fraser'a  Tr.  v.  Fraeer, 
1800,  Mor.,  "  Member  of  Parliament,"  Appx.  5.  («)  Fiaher  r.  Smith,  1771,  M., 

9866.  (/)  Seton  v.  Paterson,  1766,  6  B.  Sup.,  924.  (^)  M'Donald  v. 

M'Kinnon,  1765,  6  B.  Sup.,  904.  (A)  Compare  M.  Bute  v.  Cooper,  1827,  5  S., 

831  (affirmed  on  merits,  4  W.  S.,  835)— Ors.  of  Stenhouse,  22d  December  1769  (not 
rep.),  cited  in  Shand's  Prac.,  848— Watson  v.  Scott,  1839, 1  D.',  548— Dow  v.  Dow, 
1848,  10  D.,  1465.  (i)  Mein  v.  Dunse,  1701,  M.,  2742. 


country,  secondary  evidence  may  be  received.  And  if  evidence  has  been  led  that  satis- 
fies your  minds  that  such  a  tack  existed  in  the  terms  set  forth,  you  are  entitled  to  hold 
such  evidence  sufficient  to  supply  its  place ;"  Advocate-General  v.  Sinclair,  1865,  17  D., 
290.  In  a  jury  trial  at  Dumfries  secondary  evidence  of  a  document  of  the  nature  of  a 
decree-arbitral,  which  was  alleged  to  give  the  defenders  right  to  the  ground  in  dispute, 
was  rejected  by  Lord  Neaves.  On  advising  a  bill  of  exceptions,  the  Lord  President 
(M'Neill)  thought  the  question  one  of  difficulty,  and  was  not  prepared  to  decide  that  a 
document,  which  was  to  have  the  effect  of  transferring  proi>erty,  could  be  proved  at  all, 
except  in  an  action  of  proving  of  the  tenor.  Lord  Deas  and  Ardmillan  were  of  opinion 
that  the  evidence  which  had  been  diKallowed  should  have  been  admitted ;  Maxwell  r. 
Reid,  June  17,  1863  (not  yet  reported). 
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of  the  evidence  in  a  case,  and  not  as  the  written  constitution  of  a 
right  or  obligation,  proof  both  as  to  the  cause  of  its  absence  and  as 
to  its  terms  will  be  admitted  incidentally  (j),  A  strong  illustration 
of  this  rule  occurred  in  an  action  for  setting  aside  an  election  of 
magistrates,  on  the  ground  of  an  illegal  compact  among  the  electors 
as  to  the  mode  in  which  they  should  vote,  where  it  appeared  that 
several  of  them  had  signed  a  deed  for  that  purpose,  and  that  some 
of  the  subscribers  had  destroyed  the  document  with  the  view  of 
suppressing  proof  of  its  terms.  The  Jury  Court,  having  entertained 
doubts  as  to  whether  a  proving  of  the  tenor  was  necessary,  retrans- 
mitted the  case  to  the  Court  of  Session  in  order  to  have  that  point 
determined ;  whereupon  the  latter  Court  held  that  the  tenor  of  the 
deed  might  be  proved  incidentally  (k). 

§  1297.  In  one  case  the  Court  on  a  summary  petition  remitted 
to  the  Depute-Clerk  Register  to  take  proper  steps  for  restoring 
parts  of  a  deed  of  settlement,  which  had  become  much  mutilated, 
and  in  many  places  nearly  illegible,  from  lying  in  a  damp  reposi- 
tory (Q.  This  case  may  be  questioned,  as  there  does  not  seem  to 
have  been  any  special  reason  for  dispensing  with  an  action  of 
proving  the  tenor  in  common  form.  It  is  said  that  incidental  prov- 
ings  of  the  tenor  are  admitt-ed  in  cases  of  competition  (m). 

III.  0/the  Summons  of  Proving  the  Tenor. 

§  1298.  The  summons  of  proving  the  tenor  must  set  forth  the 
terms  of  the  missing  deed,  the  supposed  cause  of  its  loss  or  mutila- 
tion (called  the  castia  amiaaioniB)^  and  the  evidence  by  which  the 
pursuer  proposes  to  prove  its  tenor  (n). 

The  first  of  these  items  must  be  libelled  distinctly  and  correctly; 
and  all  conditions  and  stipulations  which  the  deed  contained  must 
be  set  forth ;  otherwise  a  deed  in  essentially  different  terms  from 
that  which  was  lost  might  be  substituted  for  it  (o).  The  summons 
must  also  bear  that  the  deed  was  legally  executed  as  a  completed 
writ  (/>).     But,  as  afterwards  mentioned,  it  is  not  indispensable  to 

(/)  See  tupra^  {  148.  It  ib  the  everyday  practice  to  admit  in  evidence  copies  of 
(Correspondence,  intimations,  and  other  writings,  on  proof  that  the  originals  are  lost  or 
withheld.  (k)  Hutchinson  v.  Tod,  17th  May  1823,  F.  C. ;  2  8.,  818 ;  2  Sh.  Ap. 

Ga.,  886,  S.  G.  (Q  Jeffreys,  1827,  5  &,  884— See  also  Hume,  1712,  M.,  14,967. 

(M)  Shand's  Pr.,  842.    See  {  1298  (6).  (n)  Ersk.,  4, 1,  6(V-8hand*8  Pr., 

880~Tait  £v.,  206,  7.  (o)  Erak.,  w/>fa^Shand,  «tipr»— Tait,  207— Begbie  v. 

Fell,  1822, 1  S.,  891.  (p)  Tait  £v.,  207.    Accordingly,  where  a  summons  of 

proving  the  tenor  of  a  crown  charter  only  libelled  on  the  tenor  of  the  signet  precept  for 

l2 
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set  forth  the  date  or  the  names  of  tlie  writer  and  inBtnimentary 
witnesses  {q).  In  one  case,  where  an  action  was  raised  for  proving 
the  tenor  of  an  unextracted  decree,  the  Court  held  that  the  tenor 
of  the  relative  summons  must  also  be  libelled  and  proved  ;  and  they 
accordingly  allowed  a  supplementary  action  to  be  raised  for  the 
purpose  (r). 

As  to  libelling  the  castis  amissionis,  the  rule  is,  that  where  a 
special  cause  of  loss  must  be  proved,  it  must  also  be  libelled  on  ; 
whereas  a  general  averment  of  loss  from  some  accidental  or  un- 
known cause  will  suffice,  where  no  specific  cause  of  disappearance 
requires  to  be  substantiated.  ^  What  deeds  fall  under  these  two 
classes  will  be  noticed  immediately  (s). 

In  libelling  upon  the  evidence  by  which  the  tenor  is  meant  to 
be  proved,  any  written  adminicles  which  the  pursuer  proposes  to 
found  upon  must  be  specified  (t)  ;  and  therefore  where  a  simimons 
of  proving  the  t-enor  of  a  marriage-contract  set  forth  that  the  pur- 
suer was  in  possession  of  a  copy  of  the  deed,  and  of  "  various  other 
adminicles  to  be  produced  in  the  process  to  follow  hereon,"  the 
Court  refused  to  sustain  the  adminicles  as  libelled  on ;  but  allowed 
the  pursuer  to  amend  the  summons  by  enumerating  the  docu- 
ments {u). 

When  no  individual  is  known  who  can  have  an  interest  to  op- 
pose the  action,  it  may  be  brought  against  the  lieges  generally  (x). 

IV.  0/  the  casus  amissionis. 

§  1299.  With  regard  to  libelling  and  proving  the  castts  amis- 
sionis,  there  is  a  marked  distinction  between  two  classes  of  writ- 
ings.* 

such  a  deed,  the  Court  dismiased  the  action ;  because  a  precept  of  that  nature  is  an  in- 
choate writing,  and  might  never  have  been  followed  up  by  an  executed  charter ;  £. 
Stirling  ©.  L.  Advocate,  1883,  11  S.,  606.  (q)  See  infra,  f  1812,  8. 

(r)  Duncan  v.  Amott,  1827,  5  S.,  840.  («)  Infra,  §  1299. 

(0  Shand's  Pr.,  880.  («)  Jenkinson  v.  Campbell,  1860,  12  D.,  864. 

(z)  Mitchell  v.  the  Lieges,  1862, 14  D.,  982. 


*  The  distinction  is  clearly  expressed  in  the  opinion  returned  by  the  Lord  President 
(M'Neill),  Lords  Curriehill  and  Ardmillan,  in  the  recent  case  of  Winchester  v.  Smith. 
"  The  eatU9  amiuumU  (which,  as  we  understand  the  phrase,  means  not  only  that  the 
writing  has  been  actually  destroyed  or  lost,  but  that  its  destruction  or  loss  took  place  in 
such  a  manner  as  implied  no  extinction  of  the  right  of  which  it  was  the  evident)  re- 
quires to  be  supported  by  much  stronger  evidence  in  some  cases  than  in  others.  For 
example,  if  the  writing'  be  a  disposition  of  land,  of  which  the  tenor  is  satisfactorily  esta- 
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Oil  the  one  hand,  where  a  deed  embodies  an  ubligation  or  right 
which  is  usually  extinguished  by  giving  up  the  document,  without 
a  separate  discharge,  a  party  who  attempts  to  prove  the  tenor  of  the 
deed  on  the  ground  that,  although  amissing,  it  has  not  been  ex- 
tinguished, must  aver  and  prove  some  special  casus  amissionis,  suffi- 
cient to  overcome  the  presumption  that  the  document  was  retired 
or  cancelled  on  the  right  being  discharged  (y).  This  rule  holds 
strongly  in  regard  to  bills ;  on  account  of  the  constant  practice  to 
discharge  these  writings  by  merely  redelivering  them.  Accord- 
ingly, summonses  of  proving  the  tenor  of  bills  have  been  dismissed, 
which  did  not  libel  on  a  special  casus  amissionis  (2).  And  where  it 
was  averred  that  the  bill  had  been  sent  by  the  pursuer  to  his  agent 
along  with  the  papers  in  a  certain  process,  although  it  did  not  form 
one  of  the  productions,  and  was  not  marked  in  the  inventory — that 
the  agent  for  the  defender  (who  was  the  acceptor  of  the  bill)  had 
borrowed  the  process  with  the  document — ^which  had  not  been  seen 
afterwards,  notwithstanding  the  strictest  search — the  Court,  consi- 
dering that  proving  the  tenor  of  a  bill  was  a  "  matter  of  great  deli- 
cacy, and  should  not  be  permitted  except  on  strong  grounds,"  dis- 
missed the  action  in  hoc  statu  (a).  In  like  manner,  in  an  action 
for  proving  the  tenor  of  a  personal  bond  (6),  it  was  held  not  to  l)e 
enough  to  state  that  the  pursuer  (who  was  a  lady)  had  intrusted 

(y)  Stair,  4,  32,  3— Erek.,  4,  1,  64— More's  Notes,  886— Tait  Ev.,  204— Shand'a  Pr., 
832.  (2)  Campbell  r.  York  Building  Co.  Cra.,  1780,  M.,  15,828— CarsoD  v. 

M'Micken,  14th  May  1811,  F.  C.  (a)  M'Farlane  v.  M'Nee,  1826,  4  S.,  609. 

(h)  As  to  heritable  bonds  see  th/ra,  §  1303,  4. 


blished,  and  which  was  foUowf^d  by  infeftment  and  long  and  uuiutemipted  possession, 
and  the  instrument  of  sasine  on  which  is  produced,  a  comparatively  slight  proof  of 
the  canu  amwianu  may  be  sufficient.  But  if  it  be  such  a  writing  as  is  usually  can- 
celled or  destroyed  when  it  has  served  its  purpose — as,  for  example,  a  bill  of  exchange 
or  promissory-note,  or  a  persona]  bond — and  if  it  has  been  destroyed  or  has  been  found 
in  the  hands  or  the  repositories  of  the  granter  actually  cancelled,  the  presumption  is, 
that  the  right,  of  which  it  had  been  originally  the  evident,  no  longer  subsists ;  and  very 
clear  evidence  is  requisite  to  overcome  the  presumption.  The  same  is  the  case  where 
the  right,  of  which  the  cancelled  or  destroyed  writing,  if  it  were  effectual,  would  be  the 
evident,  is  a  revocable  one;  because  such  cancellation  or  destruction  is  itself  an  effectual 
mode  of  executing  a  power  of  revocation ;  and  when  such  a  writing  has  actuaUy  been 
destroyed,  or  has  been  found  cancelled  in  the  hands  or  in  the  repositories  of  the  granter 
after  his  death,  the  presumption  is,  that  such  destruction  or  cancellation  took  place  in 
the  exercise  of  his  power  of  revocation,  and  that  presumption  can  be  obviated  only  by 
very  clear  evidence  to  the  contrary.  In  order,  therefore,  to  judge  of  the  sufEciency  of 
the  evidence  of  the  catus  ami$$ioni$  of  a  writing  in  an  action  of  proving  the  tenor,  the 
nature  of  the  writing  must  be  carefully  attended  to;'*  Winchester  v.  Smith,  1868, 
1  Macph.,  686. 
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her  papers  to  a  certain  person,  "  and  that  the  deed  must  have  been 
lost  or  fallen  aside  in  his  keeping"  (c).  And  in  an  action  to  prove 
the  tenor  of  two  bonds,  where  the  casus  amissionts  averred  was  that 
they  had  been  given  in  to  a  Sheriff-court  record  for  registration,  the 
Court  required  that  cause  of  loss  to  be  adminiculated,  because,  at 
the  date  in  question,  the  originals  of  deeds  so  registered  used  to  be 
returned  (d).  But  it  was  held  a  sufficient  camM  amissionis  of  a  lost 
bond  that,  twenty  years  before,  it  had  been  produced  to  the  Com- 
missioners of  Chancery  in  England,  and  had  miscarried  (e).  And 
in  another  case,  the  Court  sustained  the  averment  that  a  bond  had 
been  lost  in  the  hands  of  the  keeper  of  a  public  register,  at  a  time 
when  the  same  accident  happened  to  other  bonds  (/).  In  like 
manner,  where  part  of  the  signatures  to  a  bond  recorded  in  a  She- 
riff-court register  had  been  torn  away,  the  Court  presumed  that  it 
had  been  complete  when  given  in  for  registration,  as  it  was  not 
probable  that  the  keepers  of  the  register  would  have  recorded  a 
cancelled  deed  (gr).  In  an  old  case  the  Court  allowed  the  tenor  of 
a  bond  to  be  proved,  where  the  casus  amissionis  averred  was  that 
the  creditor's  wife  had  recklessly  and  foolishly  burnt  it  at  a  candle, 
when  no  one  else  was  present,  although  the  averment  could  not  be 
proved  in  consequence  of  the  wife  being  inadmissible  as  a  wit- 
ness (A).     This  decision  may  be  questioned. 

It  was  held  to  be  a  relevant  averment  of  the  casus  amissionis  of 
a  back-bond  (which  may  be  discharged  without  writing)  that  ten 
years  before  the  defender  had  privately  obtained  possession  of  the 
document,  and  had  "  destroyed  or  away  put  it,"  or  that  it  had  fallen 
aside  and  been  lost ;  the  peculiarity  of  the  case  being  that  (accord- 
ing to  the  averment)  the  deed,  while  still  undischarged,  was  traced 
into  the  hands  of  the  party  who  was  interested  in  destroying  it  (t). 
It  has  been  held  necessary  to  prove  a  special  casus  amissionis  of  an 
indenture  between  a  master  and  apprentice  (j), 

§  1300.  The  rule  that  a  special  casus  amissionis  is  necessary  in 
regard  to  deeds  which  are  usually  discharged  by  redelivery,  does  not 
prevent  a  proving  of  the  tenor  in  cases  where  there  is  proof  or 

(e)  Begbie  v.  Fell,  1822,  1  S.,  301.  See  also  Hammermen  of  Olugow  v,  Crawford, 
1628,  M.,  2247.  (d)  Av.  B,  1682,  M..  16,802.  («)  £.  Southesk  v.  D. 

Hamilton,  1682,  M.,  15,801.     "  There  was  great  presumption  of  the  not  payment." 

(/)  E.  Lauderdale  v.  Mackay,  1770,  2  Pat.  Ap.  Ca.,  284.  (g)  M*Dowall  v. 

M'Ohie,  1713,  5  B.  Sup.,  98.    The  deed  had  been  followed  by  a  bond  of  corroboration. 

(A)  Walker  v.  Ronald,  1670,  2  B.  Sup.,  476.  (•)  Millar  v.  Millar,  1832. 

10  S.,  362.     Sec  also  i  1306  (n).  (/)  Scotland  v.  R(»bert«ou,  1801,  M.,  "  Tenor," 

Appx.  N(«.  1. 


Digitized  by 


Google 


§  1301.  PROVING  THE  TENOR.  767 

strong  probability  that  the  deed  was  not  given  up  or  cancelled,  but 
where  the  party  who  founds  on  it  cannot  condescend  on  the  occa- 
sion of  its  loss.  In  one  case  as  to  a  personal  bond  of  old  date 
granted  by  an  entailer  and  his  son  and  heir,  where  it  was  averred 
that  the  original  creditor  and  his  heirs  had  employed  difiEerent 
agents,  through  whose  hands  their  papers  had  passed  at  various 
times,  and  that  in  the  course  of  these  changes  the  bond  had  fallen 
aside  or  been  lost,  the  defence  that  the  pursuer  did  not  aver  a  suffi- 
cient casus  amtasionis  was  repelled,  on  the  ground  that  the  deed 
had  been  repeatedly  operated  upon,  had  been  followed  by  payments 
of  annuity,  and  had  been  founded  on  in  a  process  of  multiplepoind- 
ing  many  years  before,  in  which  it  had  been  admitted  by  the  debtor 
although  it  had  not  been  produced  (i).  In  another  case,  a  similar 
averment  as  to  the  casm  amissionts  of  a  written  cautionary  obliga- 
tion was  sustained,  where  there  was  reason  to  believe,  from  the 
evidence,  that  the  obligation  had  not  been  discharged  (Z).  It  was 
here  considered  that  the  question  in  each  case  is,  whether  the  cir- 
cumstances show  that  the  missing  document  was  discharged ;  the 
rule  as  to  requiring  a  special  caatts  amissionia  being  subsidiary  to 
the  more  general  rule  that,  if  there  are  sufficient  grounds  for  be- 
lieving that  the  deed  was  never  retired  or  cancelled,  its  tenor  as  a 
subsisting  writ  may  be  established  (m). 

§  1301.  There  is  a  peculiar  delicacy  in  regard  to  the  caatis 
amissionia  of  testamentary  writings.  The  intentions  of  many  tes- 
tators so  frequently  fluctuate  upon  changes  in  their  own  circum- 
stances or  companionship,  upon  some  accidental  estrangement,  or 
some  act  of  real  or  fancied  unkindness  in  the  persons  they  at  one 
time  favoured, — and  their  changes  of  purpose  are  so  often  carried 
out  with  studied  secrecy, — that  the  bare  fact  that  a  testamentary 
writing  existed  some  time  before  the  testator's  death  does  not  raise 
a  presumption  that  he  retained  the  intentions  which  he  there  ex- 
pressed. Accordingly,  the  party  who  tries  to  rear  up  such  a  writing 
by  an  action  of  proving  the  tenor  must  aver  and  prove  a  casus  amis- 
sumis  incompatible  with  the  supposition  that  the  testator  intention- 
ally cancelled  it  (n).  Thus  it  was  held  not  enough  to  state  that  a 
will  had  never  been  cancelled  or  altered  by  the  testator  in  any  shape. 


(*)  Mackenzie  ©.  L.  Dundas,  1886.  14  S.,  144.  (/)  Forbes*  Tr.  v,  Welsh, 

1827,  5  S.,  497.  (m)  See  also  Mein  v.  Dunse,  1701,  M.,  2742— E.  Southeak  v, 

D.  Hamilton,  tupra  («)— and  cases  itrfra,  \  1806.  (n)  See  this  principle  illus- 

trated in  Dow  «.  Dow,  1848,  10  D.,  1466— Forrester  v.  Forrester,  1886,  16  S.,  1064 
(noted  fully  in  Tait  Ev.,  206). 
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and  had  been  placed  in  his  repositories,  but  had  been  abstracted 
therefrom,  or  at  least  had  disappeared  (o).  And  where,  in  an  action 
of  proving  the  tenor  of  two  testamentary  writings,  it  was  averred 
that  the  testatrix  had  become  insane,  and  continued  so  till  her 
death,  that  the  deeds  had  been  seen  in  her  possession,  after  her  de- 
rangement began,  but  were  not  found  in  her  repositories  after  her 
death,  although  the  envelope  which  had  inclosed  them  was  found 
there,  the  Court,  before  answer  as  to  whether  the  averments  dis- 
closed a  sufficient  casiis  amissionisy  allowed  a  proof.  On  afterwards 
considering  the  evidence,  they  held  that  it  had  failed  to  establish 
any  one  of  the  three  points  which  were  necessary  in  such  a  case, 
namely,  "  (1)  that  the  testatrix  was  insane,  (2)  that  she  w^as  so  the 
last  time  the  deeds  were  seen  in  her  possession,  and  (3)  that  she 
continued  insane  till  her  death  "  {p  ).  The  proof  of  the  casvs  amis- 
-aionia  of  a  will  was  more  successful,  where  it  was  shown  that  the 
next  of  kin  of  the  testator  had  violently  taken  possession  of  it  and 
destroyed  it  (r) ;  and  where  it  was  proved  that  an  executrix  had 
burnt  a  letter  directing  her  to  pay  certain  legacies  (a).  In  a  case 
which  occurred  a  few  years  ago  four  persons  in  a  respectable  rank 
of  life  were  tried  in  the  Justiciary  Court,  and  were  punished  on 
their  own  confession,  on  a  charge  of  destroying  a  will  of  a  person 
to  whom  they  were  next  of  kin  (<).  The  tenor  of  the  deed  was 
afterwards  proved.* 

§  1302.  Mr  Tait  {u)  notices  the  case  (which  can  easily  be  sup- 
posed) of  a  person  having  become  aware  of  an  accidental  or  fraudu- 
lent destruction  of  his  will,  and  not  having  repeated  its  bequests  in 
a  new  deed,  when  he  had  time  and  opportunity  to  do  so.  The  most 
probable  explanation  of  such  a  case  is,  that  the  testator  resolved 
either  to  allow  his  succession  to  be  intestate,  or  to  execute  a  new 
will  in  terms  different  from  the  previous  one ;  while,  if  he  intended 
to  execute  a  similar  deed,  the  case  will  generally  come  under  the 
category  quod  voluit  et  potuit  non  fecit  But  there  may  be  circum- 
stances (e.gr.,  the  absence  or  delay  of  the  testator's  law-agent,  the 
testators  bad  health  or  engrossment  in  business)  which,  if  com- 

(o)  Ker  r.  Ker,  1830,  9  S.,  204.  (jo)  Long  p.  Bruce,  1838,  1  D.,  69. 

(r)  Boyter  v.  Rintoul,  1832,  6  De.  and  And.,  216;  affd.,  6  W.  S.,  894.  In  Roid  v. 
Duff,  1843,  6  D.,  666,  a  case  of  this  nature  broke  down  in  consequence  of  the  pursuer's 
agent  having  precognosced  the  witnesses  in  presence  of  each  other. 

(8)  LiUies  v.  Smith,  1832,  11  S.,  160.  (0  Rattrays,  1848,  Arkley,  406. 

(m)  Tftit  Ev.,  205. 


»  Russell's  Trustees  r.  RuhhoII,  1862,  24  P..  1141. 
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Lined  with  clear  proof  of  intention  to  execute  another  will  in  simi- 
lar terms,  may  prevent  the  rights  of  the  parties  favoured  by  the 
previous  will  from  being  defeated. 

§  1303.  Contrasted  with  tlie  cases  noticed  In  the  preceding 
section  are  those  of  "deeds  which  are  intended  to  remain  constantly 
with  the  grantee,  or  which  require  contrary  deeds  of  renunciation 
to  extinguish  them,  as  dispositions,  seisines,  Wcadsets,  &c. ;  or  where 
the  debtor  who  makes  payment  does  not  commonly  choose  to  rely 
for  their  extinction  on  the  bare  cancelling  of  them,  as  assignations," 
&c.  In  actions  of  proving  the  tenor  of  such  deeds  **  a  more  gene- 
ral ccunis  amissionis  is  sufficient ;  insomuch  that  most  lawyers  are 
of  opinion  that  it  is  sufficient  to  libel  that  the  deed  was  lost  any- 
how, even  casu  fortuitu"  (x), 

§  1304.  Thus  a  special  cdstts  amissionis  was  dispensed  with,  or 
only  a  talis  qualia  proof  of  one  was  required,  in  proving  the  tenor 
of  a  disposition  followed  by  sasine  and  possession  (y),  and  of  a  pre- 
cept of  clare  constat  (z).  And  it  was  held  enough,  as  to  a  disposi- 
tion which  had  been  followed  by  resignation  and  sasine  and  by  pos- 
session, to  allege  that  it  had  been  lost  in  passing  through  the  hands 
of  successive  law-agents  for  the  disponee  (a),  or  when  his  agent 
changed  his  chambers,  which  he  had  done  twice  after  the  deed  had 
been  placed  in  his  hands  (6).  The  same  principle  has  been  applied 
in  actions  for  proving  the  tenor  of  a  deed  of  entail  (c) — a  marriage- 
contract  (cT) — an  assignation  of  a  debt  (e) — ^an  agreement  between 
the  lessor  and  tenant  of  a  coal  field,  bearing  that  no  rent  should  be 
paid  the  first  year,  and  other  stipulations  (/) — an  heritable  bond 
followed  by  sasine  (g) — and  an  heritable  bond  of  annuity  (without 
sasine)  by  a  husband  in  favour  of  his  wife  (A).  So  it  was  held  not 
necessary  to  prove  a  special  ca^sus  amissionis  of  a  decree  of  declara- 


(z)  Enk.,  4,  1,  54.  The  same  rule  \a  stated  in  Stair,  4,  82,  4 — See  also  More's 
Not«8,  886— Tait  Ev.,  206— Sliand's  Pr.,  833.  (y)  Merry  ».  Maason,  1834, 

12  S.,  764— Ker  r.  Kay,  1830,  8  S.,  1008— M'Leod  v.  M'Lean,  1886,  13  S.,  581. 

{2)  Limond,  182U,  8  S.,  146.  (a)  D.  Roxburghe's  Tr.  v.  Young,  1835,  13  S., 

476.  (h)  Walker  v.  Brock,  1852,  14  D.,  862.  {c)  Gordon  v.  Gray,  1749, 

5  B.  Sup.,  776;  reported  as  A  B  in  M.,  15,828.  There  was  a  "pretty  strong  presump- 
tion "  that  the  defender  had  taken  the  deed  out  of  a  charter-chest  in  which  it  was  proved 
to  have  been  placed.  With  this  case  compare  M.  Annandalc  v.  L.  Hope,  1738,  Or.  and 
St.,  108,  infra,  §  1805  (n).  (d)  Mann  v.  Mann,  1786,  Elch.,  ''Tenor,"  8. 

{€)  Mein  v.  Niddrie.  1668,  M.,  15,789— Watson  v.  Erskine,  1847,  19  Sc.  Jur.,  523. 

(/)  Robertson  v.  Hyndman,  1833,  11  S.,  775.  (g)  Chancellor  v.  Gray,  1735, 

Elch.,  "Tenor,"  2.  (h)  Moffat  v.  Moffat,  Hlat  January  1809.  F.  C.     Compare 

with  this  case  Sinclair  v.  Sinclair's  Crs.,  1784,  Elch.,  "Tenor,"  No.  1. 
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tor  of  irritancy  ob  non  solutum  canonem,  pronounced  at  a  time  when 
the  records  were  not  regularly  kept  (t). 

§  1305.  But  the  rule  which  dispenses  with  a  special  cdsus  amis^ 
sionis  in  regard  to  such  writings  does  not  apply  to  a  case  where  it 
is  probable,  from  the  circumstances,  that  the  document  was  dis- 
charged or  cancelled  by  the  granter,  or  W8is  altered  by  a  subsequent 
deed  (A).  Accordingly,  where  a  widow  claimed  under  a  bond  of 
annuity  which  had  been  granted  by  her  husband  in  consideration 
of  her  executing  a  certain  disposition  ;  and  where,  in  an  action  for 
proving  the  tenor  of  the  disposition,  it  appeared  that,  although  ex- 
ecuted during  her  husband's  life,  it  had  not  been  ratified  by  her 
judicially  and  that  it  had  been  found  in  her  own  hands  cancelled, 
the  Court  of  Session  presumed  that  it  had  been  cancelled  by  her- 
self, and  the  House  of  Lords  affirmed  the  judgment  (J),  Thus, 
also,  where  a  husband  and  wife  had  entered  into  a  marriage-con- 
tract, under  which  she  had  only  right  to  an  annuity  much  less  than 
her  legal  rights  in  her  husband's  estate,  which  had  greatly  increased 
after  their  marriage  ;  and  where,  in  an  action  raised  by  the  husband's 
heir  for  proving  the  tenor  of  the  marriage-contract "  the  evidence 
adduced  was  such  as  to  corroborate  the  presumption  arising  from 
the  non-appearance,  that  the  husband  had  purposed  to  undo  it ; " 
the  Court  refused  decree  of  proving  the  tenor,  and  their  judgment 
was  affirmed  on  appeal  (lu).  Again,  where  the  institute  under  an 
entail  had  altered  the  order  of  succession,  and  his  disponee  (who 
alleged  that  the  deed  of  entail  exempted  the  institute  from  its  pro- 
hibitions) raised  an  action  to  prove  its  tenor,  the  House  of  Lords, 
reversing  the  decision  of  the  Court  of  Session,  held  that  a  special 
casus  amissionis  was  necessary,  because  the  deed  had  been  traced 
into  the  hands  of  the  institute's  mother,  who  was  interested  in 
freeing  him  from  its  fetters  (n).  In  another  case  the  Court  of 
Session  assoilzied  in  a  proving  of  the  tenor  of  a  decree  of  apprising; 
the  casus  amisstonis  on  the  evidence  being  general  and  weak,  com- 
pared with  strong  grounds  for  presuming  that  the  apprising  had 
been  retired  (o).  In  like  manner,  where  an  action  of  reduction  of 
an  entail  on  the  ground  of  forgery  had  been  raised,  and  on  the 

(t)  D.  Argyll  v.  M'Lean,  1781,  M.,  16,828.  (k)  This  is  the  counter-part  of 

the  rule  stated  supra,  ^  1800.  The  principle  is  the  same  in  both  cases,  namely,  that 
the  necessity  for  proving  a  special  caws  amistionis  depends  on  the  circumstances  of  each 
case,  and  that  the  nature  of  the  deed  only  raises  such  a  presumption  regarding  the  cause 
of  its  loss  or  mutilation,  as  may  be  overcome  by  contrary  probabilities  arising  from  the 
circumstances.  (/)  Houston  v.  Schaw,  1726,  Rob.  Ap.  Ca.,  561. 

(m)  Donald  t-.  Kircaldy,  1787,  M.,  16,831.  (n)  M.  Annandale  v,  Hope,  1788, 

Cr.  and  St.,  108.  (o)  Miln  v.  L.  Lauderdale,  1687,  M.,  16.805. 
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deed  being  lodged  in  process,  in  order  to  satisfy  the  production,  it 
was  found  that  the  portion  which  should  have  home  the  witnesses' 
names  and  a  great  part  of  the  testing  clause  had  been  torn  oflF,  the 
Court  held  that  a  general  allegation  that  it  had  been  accidentally 
torn  in  pulling  the  deed  out  of  a  bundle  of  papers  was  not  suffi- 
cient (p  ).  Thus,  also,  in  an  action  of  proving  the  tenor  of  a  lease 
for  1000  years  at  a  nominal  rent,  the  Court  refused  decree,  on  ac- 
count of  the  evasive  and  contradictory  statements  which  the  pur- 
suer had^  made  in  three  declarations  emitted  by  him  in  a  criminal 
investigation,  and  when  examined  as  a  haver  in  an  action  of  reduc- 
tion-improbation  of  the  lease,  combined  with  an  improbable  story, 
not  supported  by  any  evidence,  that  he  had  missed  the  deed  out  of 
his  pocket  on  recovering  from  a  drinking  bout  (r). 

§  1306.  Difficult  questions  sometimes  arise  where  the  casus 
amissionis  alleged  is  that  the  deed  was  destroyed  by  a  depositary  in 
compliance  with  the  grantor's  directions  (s).  The  result  of  such 
cases  depends  on  whether  the  alleged  directions  are  proved.  But 
it  seems  that  the  alleged  destruction  is  a  sufficient  castis  amissionis 
to  warrant  decree  of  proving  the  tenor,  in  order  to  restore  matters 
to  the  state  in  which  they  were  before  the  depositary  destroyed  the 
document;  and  that  the  granter's  directions  require  to  be  esta- 
blished in  a  subsequent  action  of  reduction  (<).• 

V.  0/the  mode  of  Proving  the  Tenor. 

§  1307.  The  pursuer  has  next  to  prove  that  the  document  in 
question  was  a  valid  deed  or  other  writ  in  the  terms  libelled  on. 
And  this  is  required,  although  the  defender  does  not  appear  to  op- 
pose decree  (i*).  The  evidence  may  be  prout  dejure  (x),  except  in 
cases  of  "  letters  of  horning,  executions,  and  indorsations  thereof, 
not  extant  and  produced  judicially,"  the  tenor  of  which  cannot  be 
proved  by  witnesses  (y). 

{p)  Graham  v.  Graham,  1847,  10  D.,  46.  See  a  case  somewhat  similar ;  Nasmyth 
r.  Hare,  1821,  1  Sh.  Ap.  Ca.,  65  ;  noted  tupra,  §  744.  (r)  Patenon  v.  Houston, 

1837,  16  S.,  226.  (t)  See  these  cases  noticed  supra,  g  967. 

(0  Falconer  v.  Stephen,  1848,  11  D.,  220,  1338— See  if\fra,  i  1819. 

(m)  Shand's  Pr.,  889— M'Larty  v,  Borland,  1882, 6  De.  and  And.,  96— Fisher  v,  Niel- 
8<in.  1881,  4  ih.,  879.  (z)  Ersk.,  4,  1,  66— Tait  Ey.,  208. 

(y)  1679,  c.  94— 5^fipf«,  }  1288. 


*  S(*<*  oWrvations  on  Falconer  r.  Stei>hcn  by  the  Lord  Justice-Clerk  (Inglia),  and 
I,t»rd  Neaves  in  Winchester  v.  Smith,  1868,  1  Macph.,  697,  700,  infra,  J  1318,  note  ». 
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As  to  what  amount  of  evidence  will  suffice  to  prove  the  tenor  of 
diflFerent  writings  it  is  impossible  to  lay  down  any  precise  rules ; 
because  every  case  depends  on  its  own  circumstances,  and  on  a 
complex  view  of  the  nature  of  the  deed,  the  casus  amissioniSy  and 
the  adminicles  or  other  evidence  of  the  tenor.  A  few  general  ob- 
servations, however,  may  be  made  on  the  subject. 

§  1308.  When  the  written  adminicles  are  probative  writings 
under  the  hand  of  the  granter  of  the  lost  deed  or  any  of  his  succes- 
sors in  the  subject,  they  are  held  to  be  sufficient  proof  of  the  tenor, 
without  being  corroborated  by  witnesses  (z).  And  writs  reciting 
the  deed,  although  not  under  the  hand  of  any  of  these  parties,  will 
suffice,  if  the  writing  is  of  an  old  date  (a),  or  if  it  is  merely  a  step 
in  a  progress  of  writings,  and  not  a  deed  constituting  a  right  or  ob- 
ligation (6),  or  if  the  parties  interested  to  exclude  the  decree  do  not 
oppose  (c).  In  one  case,  where  there  was  a  "pretty  strong  pre- 
sumption "  that  the  defender  had  abstracted  a  deed  of  entail,  the 
tenor  of  it  was  held  to  be  proved  by  the  retour  of  a  general  service 
as  heir  of  entail,  mentioning  the  maker  of  the  entail  and  the  series 
of  heirs,  but  none  of  the  provisions  or  limitations,  the  terms  of 
which  were  established  by  "  scrolls  and  copies "  (rf).  When  the 
missing  deed  is  alleged  to  be  the  constitution  of  a  right  or  obliga- 
tion, and  the  adminicles  are  not  under  the  hand  of  the  defender  or 
his  predecessor,  proof  of  some  kind  to  show  that  the  deed  was  acted 
upon,  or  was  recognised  as  valid,  will  usually  be  required,  other- 
wise there  would  be  nothing  to  indicate  that  it  was  eflFectual  (e). 
But  if  the  casus  amissiojiis  is  clearly  established,  and  if  there  is 
no  ground  for  questioning  the  original  validity  of  the  deed,  proof 
that  it  was  recognised  or  acted  upon  may  be  dispensed  with  (/), 
And  still  more  will  this  be  competent,  where  the  castis  amissionis 
was  the  wrongful  act  of  the  party  prejudiced  by  the  deed,  and 
against  whom  or  his  heirs  the  action  of  proving  is  instituted, — ^be- 
cause omnia  presumuntur  contra  spoliatorem,  and  his  act  is  strong 
circumstantial  evidence  that  the  deed  was  effectual  (g), 

(z)  stair,  4,  32,  10— Ersk.,  4,  1,  66— Tait,  wpra— Maekay  v.  E.  Lauderdale,  1766; 
affirmed,  21st  March  1770  (not  rep.),  noted  in  Ivory's  Ersk.,  964,  f — Gordon  v.  Gray, 
1749,  6  B.  Sup.,  776.  (a)  See  Kinnear  v.  KeUie,  1686,  M.,  16,804--Le8more  v. 

M.  Huntly.  1682,  M.,  16,802— A  B,  1766,  6  B.  Sup.,  887.  (b)  Inglis  v.  Lord  A. 

Hay,  1712,  M.,  16,819.  (c)  M'Leod  v.  M»Lean,  1836,  18  S.,  681— Fleming  v. 

M'Intoab,  1836,  ib.,  1002.  (rf)  Gordon  v.  Gray,  supra.  («)  Graham  ». 

Graham,  1847,  10  D.,  46— Brodie  v.  Douglas,  1672,  M.,  16,703— Corsar  v.  Durie,  noted 
in  Harner  v.  Haitly,  1667,  M.,  16,792— Fumartoun  v.  Lutefoot,  1676,  M.,  1766. 

(/)  Wiilkor  V.  Brock,  1862,  14  D.,  362— Per  Lord  Elchies  in  Gordon  v.  Gray,  1749, 
6  B.  Sup.,  770.     Sec  also  Stair,  4,  32,  7— Ersk.,  4,  1.  66.  {ff)  See  Gordon  v. 
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§  1309.  When  the  written  evidence  is  not  full  proof  of  the 
tenor  it  may  be  supplemented  by  parole,  which  ought,  if  possible, 
to  include  the  oaths  of  the  instrumentary  witnesses  (A).  In  favour- 
able cases  the  scroll  of  the  deed,  with  the  oaths  of  the  writer  and 
witnesses  to  prove  its  identity  and  the  execution  of  the  principal 
deed,  will  suffice  (t).  The  proof  may  also  include  writings  which 
merely  refer  to  the  lost  deed,  improbative  writs,  and  even  scrolls  of 
deeds  referring  to  it  as  a  finished  writ ;  such  WTitings,  however, 
being  excluded  where,  from  their  having  been  prepared  aft^r  the 
destruction  or  loss,  there  is  reason  to  suspect  that  they  may  have 
l)een  made  up  in  order  to  be  used  as  evidence  in  the  case  (A).  Nor 
does  such  indirect  and  make-shift  written  evidence  obviate  the  ne- 
cessity for  proof  of  the  validity  of  the  missing  deed  by  the  oaths  of 
the  instrumentary  witnesses,  or  by  evidence  that  it  was  recognised 
as  effectual  by  the  parties  bound  by  it  (I).  Considerable  weight 
will  be  attached  to  evidence  of  admissions  of  the  grantor  that  he 
executed  the  deed,  or  that  it  was  obligatory  (m).  Such  evidence, 
or  evidence  that  the  party  recognised  its  validity,  is  peculiarly  re- 
quisite in  proving  the  tenor  of  holograph  writings ;  because  evi- 
dence of  the  handwriting  is  lost,  and  there  are  seldom  witnesses 
who  can  swear  to  having  seen  the  party  write  the  deed  (n). 

§  1310.  In  the  older  cases  the  Court  seem  to  have  held  written 
adminicles  to  be  indispensable,  except  in  very  special  circum- 
stances (o),  from  "  deference  to  the  cardinal  maxim  of  our  law,  that 
where  writing  is  de  aolennitate  necessary,  the  want  of  it  can  never 
be  supplied  by  parole  "(p).  They,  however,  admitted  witnesses 
without  writing,  where  the  casus  amiasionis  was  clearly  proved  (j), 
especially  where  it  was  the  improper  destruction  or  mutilation  of 


Gray,  wpra—Boji&t  v.  Rintoul,  1882,  5  De.  and  And.,  215 ;  affd.,  6  W.  S.,  894— Ronald, 
1880,  8  S.,  1008.  (h)  Stair,  4,  82,  8— Erak.,  4,  1,  6^— Tait  Ev.,  210— Graham 

r.  Graham,  1847,  10  D.,  49,  per  Lord  Jeffrey.  (t)  Ronald,  1880,  8  S.,  1008— 

Andereon  ©.  Boyd,  1827,  5  S.,  927.  (*)  Ersk.,  4,  1,  66— Gordon  v.  Gray,  1749, 

6  B.  Sup.,  776.  (I)  Ersk.,  4,  1,  56.  (m)  Forbes'  Tr.  r.  Walsh, 

1827.  6  S.,  497— BaiUie  v.  Pitillock,  1680,  M.,  15,800— Ronald  v.  Sang,  1862,  14  D., 
867.,  (fi)  Compare  Robertson  v,  Hyndman,  1888,  11  S.,  776— Trotter  v.  Homo, 

1707,  M.,  15,811— Fraser  v.  Davies,  1784,  M.,  16,880— LillieH  v.  LiUie,  1882, 11  S.,  160. 
(o)  Stair,  4,  82,  6— Ersk.,  4,   1,  56— Douglas  v.  Graham,  1649,  1  B.  Sup.,  489— 
Countess  Kincardine  v,  Broomhall,  1684,  M.,  16,808— Cranstoun  u.  Swinton,  1G74,  M., 
16.794— Harroway  v,  Haitley,  1667,  M.,  15.791.  (/>)  Per  L.  Jeffrey  in  Graham 

V.  Graham,  1847,  10  D.,  46— Eisk.,  4,  1,  66.  (q)  Stair,  4,  82,  7— Ersk.,  tupra 

— Graham  v.  Graham,  tupra—Dickaon  v,  Veitch.  1641,  M.,  16,788 — E.  March  w.  BI(»nt- 
goraery,  1743.  M..  16,820.     But  fM»e  Douglas  v.  Graham,  1649,  1  B.  Sup..  430. 
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the  deed  by  persons  prejudiced  by  it  (r).  Written  adminicles  will 
also  be  dispensed  with  where  it  is  not  likely  that  the  lost  document, 
if  genuine,  would  have  been  referred  to  in  other  writings  ;  for 
otherwise  the  benefit  of  the  action  would  often  be  lost  to  persons 
in  right  of  such  documents  (si),''  This  applies  to  "  acquittances  and 
writs  of  that  nature"  (^),  to  back-bonds  of  relief  (w),  and  even  to 
personal  bonds,  which  are  frequently  neither  registered  nor  referred 
to  in  subsequent  writings  (x).  In  such  cases  the  casua  amisaionia 
usually  requires  to  be  proved,  and  the  depositions  as  to  the  tenor 
must  be  specific  and  consistent  (y). 

§  1311.  It  is  not  necessary  that  the  witnesses  should  depone 
to  the  precise  words  of  the  deed,  provided  they  prove  that  it  was 
substantially  in  the  terms  libelled  on,  and  that  it  bore  the  necessary 
subscriptions,  without  appearance  of  vitiation  or  forgery  (z).  The 
Court  will  even  dispense  with  specific  proof  of  clauses  which  are 
matters  of  style,  in  deeds  like  the  one  libelled  on  (a) ;  whereas  they 
will  require  clear  proof  of  unusual  or  improbable  stipulations  (6). 

§  1312.  It  has  sometimes  been  considered  that  the  testing 
clause,  with  the  witnesses'  subscriptions,  must  be  specially  libelled 
on  and  proved  (c).  But  the  House  of  Lords  reversed  a  decision  (rf) 
in  which  the  Court  of  Session  held  this  to  be  necessary  in  proving 
the  tenor  of  a  bond.  Since  that  time  the  Court  have  overlooked 
the  defect  when  they  were  satisfied  that  the  deed  was  genuine  (e)  ; 


(r)  LiUies  v.  LiUie,  1882,  11  S.,  160— Bojter  v.  Rintoul,  1882,  5  De.  and  And., 
216 ;  affd.,  6  W.  S.,  894— Cuninghame  v.  Greenlees,  1674,  M.,  16,794— Nimmo  r.  Sin- 
clair, 1771,  M.,  15,826.    See  also  Gtordon  v.  Gray,  1749,  6  B.  Sup.,  776. 

(b)  Erek.,  4,  1,  66— Tait,  210.  {t)  Ogilvy  w.  Napier,  1612.  M.,  16,786. 

(ti)  L.  Frendraught  v.  L.  Banff,  1686,  M.,  16,788.  But  see  the  report  of  thia  cage 
in  1  B.  Sup.,  218.  (z)  Ersk.,  4, 1,  66— Per  L.  ElcMea  in  Gordon  v.  Gray, 

mpra,  (y)  Ersk.,  tupra — Gordon  r.  Gray,  n^pra.  (i)  Stair,  4,  82, 9 

—Ersk.,  4, 1,  66- Tait  Ev.,  207.  (a)  Stair,  4,  82.  8,  9.    In  Boyter  v.  Rin- 

toul, «t<pra,  a  will  which  had  been  improperly  destroyed  by  the  next  of  kin  was  held  to 
have  contained  a  clause  dispensing  with  delivery,  although  that  was  not  specially 
proved.  See  also  Kay  v.  Gordon,  1767,  6  B.  Sup.,  986— Nimmo  v.  Sinclair,  1771,  M., 
16,826.  (6)  See  Stair,  4,  82,  6— M.  Annandole  v,  Hope,  1788,  Cr.  and  St., 

108.  (c)  Elphinston  v.  Salton,  1611,  M.,  16,786— Campbell  v.  M'Alister.  1767, 

Elch..  "Tenor,"  6— Ersk.,  4,  1,  67.  (d)  Blackwood  t».  Hamilton,  1718,  Rob. 

Ap.  Ca.,  211,  reversing,  M.,  16,819.  {e)  Mackenzie  v,  L.  Dundas,  1886,  14 


f  Winton  &  Co.  v.  Thomson  &  Co.,  1862,  24  D.,  1094.  Lord  Justice-Clerk  (Inglis) 
— "  I  am  not  sure  but  that  in  such  a  case  " — an  agreement  by  creditors  to  accept  a  com- 
position— "  adminicles  might  be  dispensed  with  altogether  if  one  were  satisfied  that 
they  were  not  to  be  expected." 
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as  tliey  had  previously  done  in  two  cases  where  the  lost  deeds  were 
old  and  of  undoubted  authenticity  (/).  Tliese  decisions  justly  pro- 
ceed on  the  presumption  omne  rite  et  solenniter  actum.  If  the  test- 
ing clause  and  witnesses  required  to  be  proved  in  all  cases,  the  use 
of  this  action  would  be  confined  within  too  narrow  limits ;  for  the 
party  seeking  to  set  up  a  genuine  deed  would  often  fail  in  proving 
this  part  of  it,  especially  where  a  considerable  interval  had  elapsed 
since  its  date  (g).  The  absence  of  proof  of  the  testing  clause,  how- 
ever, may  be  important  where  there  is  reason  for  doubting  whether 
the  deed  was  genuine  and  duly  authenticated ;  and,  if  the  action  is 
raised  to  prove  the  tenor  of  a  testing  clause  which  has  been  torn  off, 
the  Court  will  require  strong  proof  that  the  deed  was  probative,  or 
at  least,  that  the  mutilation  was  accidental  (A).  Where  part  of  the 
debtor's  subscription  to  a  bond  recorded  in  the  books  of  a  Sheriff- 
court  had  been  torn  away,  the  Court  of  Session  presumed  that'  the 
deed  had  been  complete  when  given  in  for  registration,  as  it  was 
not  likely  that  the  keeper  of  the  register  would  have  received  and 
recorded  a  mutilated  deed  (t). 

Where  there  was  proof  of  the  casiis  amisstonis  of  a  disposition, 
which  was  alleged  to  have  been  executed  notarially,  and  which  had 
been  followed  by  possession  for  many  years,  the  Court  granted  de- 
cree of  proving  the  tenor  of  it,  although  the  pursuer  did  not  specify 
the  names  of  the  notaries,  or  of  any  of  the  witnesses  (k). 

§  1313.  It  is  not  essential  to  prove  either  the  date  or  place  of 
subscription,  these  not  being  statutory  requisites  to  a  deed  (l).  But 
the  want  of  the  date  may  be  important  in  cases  of  competition  (m). 

§  1314.  Nor  does  the  pursuer  require  to  prove  that  the  deed 
was  stamped,  because  it  will  be  presimied  omne  rite  et  solenniter 
actum,  and  that  the  party  did  not  commit  a  fraud  on  the  revenue. 
But  slight  evidence  that  the  deed  was  unstamped,  will  throw  the 
burden  of  proof  on  the  pursuer  (n). 

§  1315.  A  witness  who  could  neither  read  nor  write  was  once 
held  inadmissible  to  prove  the  tenor  of  a  lost  deed  (o).  There  are 
many  facts,  however,  which  might  be  well  established  by  such  evi- 

S.,  144— Merry  r.  Dunn,  1886,  ib.,  86— Ronald  v.  Sang.  1862, 14  D.,  867— Erek.,  4, 1, 67 
— Tait  Ev.,  208— Shand'a  Pr.,  831,  noting  Mitchie  v,  Duncan,  8d  Feb.  1810  (not  rep.). 

(/)  Calderwood  ».  Courtio,  1681,  M.,  16,800— Trotter  r.  Home,  1707,  M.,  15,811— 
See  also  PeppcrmiU  v.  Boom,  1684,  M.,  16,803.  (g)  Ersk.,  tupra, 

(A)  Graham  v,  Graham,  1847,  10  D.,  46.  (i)  M*Dowall  v.  M'Ohie,  1718, 

6  B.  Sup.,  98.  (k)  Merry  v.  Dun,  1886,  14  S.,  86.  {V)  See  wpra, 

f  714.  (m)  See  Ballender  v.  Law,  1686,  M.,  16,804— Shand*s  Pr.,  882. 

(fi)  See  tupra,  §  1006.  (o)  Bmce  v.  Bnxce,  1616,  M.,  16,786. 
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dence,  e.g.,  admissions  by  the  granter,  and  the  res  gestce  of  the  sub- 
scription. 

§  1316.  On  account  of  the  delicacy  of  the  investigation,  it  used 
to  be  the  practice  for  the  Inner  House  to  examine  wtnesses  in  ac- 
tions of  proving  the  tenor  {p)  ;  and  commissions  to  take  the  proof 
were  refused  except  in  special  cases  (r),  or  were  granted  to  one  or 
more  of  the  judges  («).  An  ordinary  commissioner  was  sometimes 
appointed  to  examine  infirm  witnesses,  or  such  as  resided  beyond 
the  jurisdiction  of  the  Court  {t).  The  modem  practice  has  been  for 
the  Lord  Ordinary  in  the  cause  to  take  the  proof  {u).  But  com- 
missions to  others  than  the  judges  have  in  several  cases  been 
granted  without  a  special  reason  being  assigned  (x)  ;  the  Court, 
however,  being  more  particular  in  selecting  their  commissioner  in 
actions  of  proving  the  tenor  than  in  less  difficult  cases  (y). 

VI.  Effect  of  the  Decree  and  Extract-dea-ee. 

§  1317.  A  decree  of  proving  the  tenor  revives  the  missing  deed 
to  the  same  effect  as  if  it  had  continued  in  existence  (z).  And  an 
extract  of  the  decree  is  probative,  like  an  extract  of  a  recorded 
deed  (a). 

§  1318.  The  object  of  the  action  being  thus  to  overcome  the 
loss  of  a  writing,  and  not  to  determine  its  effect  or  validity,  a  de- 
cree of  proving  the  tenor  is  not  res  Judicata  in  a  challenge  of  the 
deed  on  the  head  of  forgery  (6),  or  impetration,  or  collusion  (c)  ; 

{p)  Erek.,  4,  1,  58— Tait  Ev.,  211— Shand's  Pr.,  840.  [r)  Authorities  in 

preceding  note— Ferrier  r.  Berry,  1828,  2  S.,  806.  (<)  Ersk.,  supra — Gordon, 

1762,  M.,  15,828.  (0  Ersk.,  «ipra— Scott,  1787,  Hailes,  1016— Cases  of  Comb 

V.  M*MiUan,  1773 ;  E.  Aberdeen  v.  Forbes,  1775  ;  and  Pringle  v.  St  Clair,  1771  (not  re- 
ported), noted  in  Shand's  Pr.,  840.  («)  Shand's  Pr.,  840— Falconer  v.  Stephen, 
1849,  11  D.,  1338.  (i)  Anderson  v.  M'Connochie,  1848,  6  D.,  494— Cases  of 
Pringle  V.  Mack,  1821,  and  Small  v.  Smith,  1826  (not  reported),  noted  in  Beveridge's 
Forms  of  Process,  413,  and  Shand,  mpra.  (y)  In  M'Comb  v.  M'Millan, 
Pringle  V.  Mack,  and  Small  v.  Smith,  ntpra,  the  commission  was  taken  to  the  sheriff  of 
the  county ;  whereas  in  Ferrier  v.  Berry,  supra^  a  commission  to  that  officer  was  refused 
because  a  special  reason  for  it  was  not  assigned.  In  Anderson  v.  M'Connochio,  supra,  a 
commission  to  two  justices  of  the  peace  was  refused ;  while  in  Boyter  v.  Rintoul,  1832, 
(6  De.  and  And.,  216;  affd.,  6  W.  S.,  £94),  noted  on  this  point  in  Shand's  Pr.,  840,  the 
proof  was  taken  by  an  advocate.  («)  Ersk.,  4,  1,  59— Tait's  Ev.,  212— 
Shand's  Pr.,  842.                     («)  Ersk.,  supra — ^Tait,  supra — Shand,  supra. 

(b)  Stair,  4,  32,  11— Ersk.,  jwpra— Nory  v.  Meikle,  1672,  1  B.  Sup.,  657— Tait,  «i- 
pra— Shand,  supra.  (e)  Inglis  v.  Hay,  1712,  M.,  2744— Baillies  v.  Johnston, 

1780,  M.,  15,838.  Still  less  will  it  be  a  good  defence  to  the  proving  that  the  deed  was 
executed  by  a  minor  without  consent  of  his  curators.  See  Carse  v.  Kennedy,  1714,  M., 
13,247. 
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because  such  objections  are  not  competent  defences  to  an  action  of 
proving.  Again,  where  the  defender  in  an  action  on  a  deed  as  re- 
vived by  a  decree  of  proving  tlie  tenor  alleges  that  the  right  has 
been  extinguished,  a  distinction  seems  to  exist  as  to  the  compe- 
tency of  this  plea.  If  it  is  averred  that  the  non-existence  of  the 
deed  arose  from  its  having  been  retired  or  cancelled  on  the  right 
being  extinguished,  then  such  discharge  was  a  competent  defence 
to  the  action  of  proving,  as  it  negatived  the  allegation  of  a  proper 
castis  amisaionis  {d).  Accordingly,  if  that  defence  w£is  pleaded  and 
repelled  in  the  action  of  proving,  the  decree  is  resjtidicata  on  the 
point.  Nay  more,  if  such  a  defence  is  for  the  first  time  pleaded  in 
an  action  to  enforce  the  deed  as  restored,  the  Court  may  hesitate  to 
entertain  it,  because  it  was  "  competent  and  omitted  "  as  a  defence 
to  the  action  of  proving.  On  the  other  hand,  if  the  supposed  dis- 
charge and  the  castis  amissionis  are  independent,  then,  as  the  dis- 
charge was  not  a  good  defence  in  the  action  of  proving  the  tenor, 
it  may  be  pleaded  in  defence  to  an  action  on  the  deed,  as  restored 
by  the  decree  of  proving  (c).^ 


(d)  See  Miln  v.  Duchess  of  Lauderdale,  1687,  M.,  16,806.    See  99^»ra,  1 1300. 
(0)  Inglis  V.  Hay,  1712,  M.,  2744.     See  also  Hamilton  v.  Hamilton,  1718,  M., 
16,819. 


'  In  the  recent  case  of  Winchester  v.  Smith  some  important  observations  on  the 
•  scope  and  effect  of  the  action  of  proving  of  the  tenor  fell  from  the  bench.  The  circum- 
stances out  of  which  the  case  arose  were  these : — A  mutual  disposition  and  settlement 
was  executed  by  spouses  in  favour  of  the  survivor.  It  contained  a  clause  providing  for 
the  distribution  of  the  means  and  estates  upon  the  death  of  "  the  longest  liver,"  and  a 
reserved  power  to  revoke  "  at  any  time  during  our  joint  lives."  On  the  death  of  the 
husband,  William  Smith,  the  deed  was  produced  with  the  wife's  signature  and  those  of 
the  instrumentary  witnesses  cancelled.  The  action  was  brought  by  one  of  the  benefi- 
ciaries under  the  settlement  for  the  purpose  of  setting  up  the  deed.  Some  of  the  judges 
were  disposed  to  doubt  whether,  in  the  circumstances,  Qrace  Winchester,  the  pursuer, 
had  a  good  title  to  sue.  The  deed  provided  that,  upon  the  death  of  the  longest  liver  of 
the  spouses,  one-half  of  the  whole  means  and  estates  was  to  be  divided  equally,  share  and 
share  alike,  among  the  surviving  children  of  Robert  Smith,  "  and  one-fourth  to  Grace 
Winchester  and  the  heirs  of  her  body."  It  was  argued  that  the  declaration  and  provi- 
sion [not  being  a  conveyance  of  anything  in  favour  of  the  parties  named,  but  only  a 
mortis  causa  destination  of  any  succession  which  might  actually  be  left  by  the  survivor 
of  the  spouses,  and  seeing  that  the  pursuer  would  have  no  jus  qwesitum  under  it,  un- 
less she  happened  to  survive  the  widow,  her  mother,  who  during  her  life  might  ex- 
haust the  whole  means  and  estate]  did  not  confer  any  right  upon  the  pui-suer  which 
could  enable  her  to  maintain  the  action.  The  opinion  of  the  majority,  however, 
seemed  to  be,  that  any  party  who  on  the  face  of  a  deed  has  &  prima  faeie  interest  in 
it,  is  in  titulo  to  prove  the  tenor  of  it ;  and  that  the  pursuer  here  had  ik  prima  facie  in- 
terest.   The  casus  amissionis^  which  the  pursuer  alleged  and  attempted  to  instruct,  was, 
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§  1319.     When  it  is  alleged  that  a  deed  was  destroyed  by  a  de- 
positary in  conformity  with  the  granter's  directions,  decree  of  prov- 


that  Mrs  Smith,  during  the  life  of  her  husband,  but  without  his  knowledge,  and  in  a  fit 
of  passion  at  one  of  the  beneficiaries,  had  deleted  her  own  name  and  the  names  of  the 
instrumentary  witnesses.  Mrs  Smith  was  examined  as  a  witness,  and  deponed  that  she 
had  destroyed  the  deed  in  the  circumstances  described,  but  that  she  had  immediately 
repented  of  what  she  had  done,  and  had,  after  the  death  of  her  husband,  of  new  sub- 
scribed her  own  name,  and  inserted  those  of  the  instrumentary  witnesses.  Her  evidence, 
however,  was  quite  unsupported ;  and  the  majority  of  the  Court  held  that  the  evidence 
of  one  witness,  having  a  material  interest  in  the  validity  of  the  deed,  was  not  sufficient 
to  overcome  the  presumption  that  it  had  been  duly  cancelled  during  the  lifetime  of  the 
husband.  But  Lords  Cowan  and  Deas  were  of  opinion  that  the  real  evidence  of  facts 
and  circumstances  was  confirmatory  of  the  widow^s  testimony,  and  showed  that  a  mu- 
tual deed,  which  was  not  revocable  by  one  of  the  granters  alone,  had  been  cancelled  or 
mutilated  without  the  knowledge  of  the  husband.  They  held,  therefore,  that  the  casus 
amimonis  had  been  established,  and  that  the  pursuer  was  entitled  to  succeed  in  her  ac- 
tion. But  they  were  willing  that  the  terms  of  the  interlocutor  should  be  similar  to 
those  adopted  in  Falconer's  case  (11  D.,  220  and  1338),  which  were,  "  In  respect  of  the 
peculiar  circumstances  of  the  present  case,  find  the  terms  of  the  writing  or  codicil  proven, 
and  decern ;  under  reservation  of  all  questions  as  to  the  eff'ect  of  said  writing  or  codicil." 
Lord  Neaves  thought  that  such  a  reservation  was  incompetent ;  "  but,  if  such  a  reserva- 
tion is  necessary  or  proper,  we  had  better  not  allow  the  proving  of  the  tenor  at  all.  The 
very  object  of  this  action  is  to  undo  the  cancellation,  and  a  decree  in  it,  by  its  very  na- 
ture, repones  all  parties  against  that  act  as  if  it  had  never  taken  place.  The  deed  can- 
not, I  conceive,  be  reared  up  by  a  proving  of  the  tenor,  without  being  reared  up  to  its 
fall  eff'ect."  And  the  Lord  Justice-Clerk  (Inglis)  observed,  that  while  under  ordinary 
circumstances  he  would  think  such  a  reservation  very  unmeaning,  "  because  there  is 
necessarily  such  a  reservation  implied  in  all  decrees  of  proving  of  the  tenor,"  he  thought 
it  objectionable  here,  because  the  only  question  on  which  the  pursuer  desired  a  decision 
wa.s  that  which  it  was  proposed  to  reserve.  Bui  the  opinion  of  the  Lord  Justice-Clerk 
principally  proceeded  on  the  view,  that  an  action  of  proving  of  the  tenor  was  inapplicable 
to  the  circumstances  of  the  case ;  and  that  to  decide  the  questions  raised  under  the  sum- 
mons would  be  to  decide  questions  which  ought  never  to  be  decided  under  such  a  sum- 
mons, and  dangerously  to  extend  the  scope  and  effect  of  the  action  of  proving  of  the 
tenor.  The  pursuer  did  not  merely  ask  the  Court  to  declare  that  a  valid  deed  was  of  a 
certain  tenor,  but  she  asked  the  Court  to  set  up  an  ineffectual  will,  cancelled  and  ob- 
literated in  vital  parts.  "  Whether  the  cancellation,  in  the  circumstances  under  which 
the  will  was  found,  is  to  have  the  effect  in  law  of  destroying  the  will,  or  whether  the 
will  can  be  restored  as  a  legal  instrument  against  the  effect  of  the  cancellation,  is  a 
(Question  wholly  unsuited  for  a  process  like  this."  In  the  case  of  Falconer,  the  deed 
was  destroyed  after  the  death  of  the  granter,  and  the  Court,  after  finding  and  decerning 
that  the  deed  was  of  a  certain  tenor,  reserved  the  question,  Whether  in  law  the  mandate 
which  authorised  the  cancellation  operated  ipso  facto  as  a  revocation,  and  was  effectual 
although  the  deed  was  not  actually  destroyed  until  after  the  death  of  the  mandant  ? 
Although,  in  Winchester,  the  deed  was  mutilated  during  the  lifetime  of  the  granters, 
the  sufficiency  of  the  mutilation  to  affect  the  rights  of  the  beneficiaries  appears  to  be  a 
question  very  similar  to  that  which  was  reserved  in  the  case  of  Falconer.  In  both 
cases  the  deeds  were  cancelled ;  the  one  during  the  lifetime,  the  other  after  the  death, 
of  the  granter ;  and  the  true  question  in  either  case  appears  substantially  the  same, 
Did  the  cuncellation,  mutilation,  or  destruction  of  the  deed  by  the  person  who  cancelled 
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ing  the  tenor  will  be  pronounced,  in  order  that  matters  may  be  re- 
stored to  the  state  in  which  they  were  before  the  castLS  amissionis; 
the  parties  prejudiced  by  the  deed  being  entitled  to  show  in  another 
process  that  it  ought  not  to  be  enforced  (/). 

§  1320.  An  extract-decree  of  proving  will  prevent  certification 
contra  non  prodticta  in  an  action  of  reduction-improbation  (g)  ;  but 
without  prejudice  to  any  investigations  as  to  the  genuineness  of  the 
original  deed.  Such  an  improbation,  however,  is  not  likely  to  be 
successful,  if  the  tenor  has  been  proved  by  the  writer  and  instru- 
mentary  witnesses,  or  even  by  other  witnesses  deponing  that  they 
saw  a  deed  of  the  tenor  libelled  duly  signed  and  attested,  without 
any  appearance  of  vitiation  or  forgery  (A),  or  if  the  tenor  has  been 
proved  by  adminicles  under  the  hand  of  the  party  who  propones  the 
improbation.  Lord  Stair  seems  to  hold  that  if  the  defender  com- 
peared in  the  action  of  proving,  and  if  the  tenor  was  proved  by  the 
instrumentary  witnesses,  the  decree  of  proving  will  be  equivalent 
to  a  decree  of  declarator  of  verity  of  the  writ,  and  the  defender  will 
be  excluded  from  afterwards  insisting  in  an  improbation  (t). 

(/)  Falconer  v.  Stephen,  1849,  11  D.,  1338.  See  also  Forbes  ».  Lady  Cnlloden, 
1712,  M.,  18,236.  (^)  Stair,  4,  32,  11— Ersk.,  4,  1,  6^»— Stewart's  Anawr.. 

voce  "Tenor,"  p.  306— Tait  Ev.,  212— Shand's  Pr.,  636;  and  Tait's  MS.  there  cited— 
Mein  r.  Dunso,  1701,  M.,  2742— Anderson  v.  Lowes,  1675,  M.,  16,796— Bogle  v.  Ander- 
son, 1688,  M..  6192— WaddeU  v.  Waddell,  1707,  M.,  12,693.  See  also  HiU  v.  Cutlibert- 
son,  1692,  4  B.  Sup.,  11— Brown  v.  Craw,  1698,  M.,  15,806;  4  B.  Snp.,  401,  S.  C. 

(A)  Stair,  4,  32,  11— Ersk.,  4,  1,  59.  (t)  Stair,  4,  82,  10. 


or  destroyed  it  extinguish  the  right  of  which  it  was  the  evident?  Had  he  authority  to 
cancel  or  destroy  it ;  and  wa«  the  authority  competently  exercised  ?  If  the  defender's 
argument  in  Falconer,  that  the  mandate  to  destroy  operated  ipso  facto  as  a  revocation, 
was  well  founded,  then  the  deed  was  not  a  valid  instrument  any  more  than  the  mu- 
tual deed  in  Winchester ;  a  condition  being  attached  to  it  which  made  it  as  inopera- 
tive as  if  it  had  been  destroyed  by  the  granter  during  his  life  ;  and,  on  the  other  hand, 
if  the  mutual  deed  in  Winchester  was  not  revocable  by  the  sole  act  of  one  of  the  spouses, 
then,  although  lost  or  mutilated  before  the  death  of  either  of  the  grantors,  it  became,  it 
would  appear,  when  restored  and  set  up  after  the  death  of  either  of  them,  a  complete 
and  operative  deed.  It  is  not  very  obvious  at  first  sight  why  parties  seeking  to  restore 
a  deed  in  such  circumstances  should  be  compelled  to  have  recourse  to  a  remedy  other 
than  the  remedy  which  an  action  of  proving  of  the  tenor  provides ;  and  there  is  diffi- 
culty in  drawing  a  distinction  between  the  cases  in  which  the  validity  of  the  lost  or 
mutilated  deed  may  be  competently  established  in  a  proving  of  the  tenor,  and  those 
in  which  its  validity  must  be  otherwise  established.  In  every  such  action,  indeed,  the 
Court  is  forced  to  consider,  as  the  first  question  in  the  inquiry,  whether  the  circum- 
stances under  which  the  deed  was  lost  did  or  did  not  import  the  extinction  of  the  right 
of  which  it  was  the  evident ;  and  it  is  only  when  satisfied  that  they  did  not,  a  sufficient 
eattu  being  otherwise  instructed,  that  decree  will  be  given ;  Winchester  v.  Smith,  1868, 
1  Macph.,  685— Falconer  v.  Stephen,  1849,  11  D.,  1338. 
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§  1321.  It  may  be  added  that  there  is  sometimes  considerable 
difficulty  in  extricating  mutual  actions  of  reduction-improbation 
and  proving  of  the  t^nor.  If  the  improbation  is  first  instituted,  and 
the  defender  alleges  that  the  deed  has  been  lost,  the  Court  will  sist 
process,  in  order  that  he  may  raise  a  proving  of  the  tenor.  And 
this  is  a  just  course,  because  if  a  party  prejudiced  by  a  lost  deed 
could  exclude  a  proving  of  its  tenor  by  raising  an  improbation  of  it, 
and  obtaining  decree  of  certification  contra  nonproducta,  the  result 
would  not  depend  on  the  real  merits  and  justice  of  the  case,  but  on 
the  mere  priority  of  institution  of  the  actions,  and  such  a  course 
would  leave  room  for  fraud.  Yet  where  the  defender  in  an  action 
of  improbation,  instead  of  producing  the  deed  called  for,  oflFers  to 
set  it  up  by  proving  its  tenor,  there  may  be  reason  to  suspect  that 
the  alleged  loss  is  a  device  for  having  the  deed  sustained  without 
some  nullity  or  informality  being  exposed,  or  without  its  falsity 
being  discovered  by  comparison  with  genuine  writings  of  the 
party  (i).  In  such  cases  the  Court  endeavour  to  discriminate  be- 
tween improbations  which  are  bona  fide  challenges  on  the  head  of 
forgery,  and  those  of  which  the  object  is  to  embarrass  the  party  in 
right  of  a  genuine  deed  in  his  attempt  to  prove  its  tenor.  Every 
case  of  this  kind  must  depend  on  its  own  special  circumstances. 
If  the  fair  inference  from  these  is  that  the  deed  was  lost  acciden- 
tally, or  was  destroyed  without  the  connivance  of  the  party  who 
founds  on  it,  the  Court  will  give  decree  of  proving  its  tenor,  leav- 
ing the  other  party  afterwards  to  establish  his  averments  of  false- 
hood (?) ;  whereas,  if  the  circumstances  throw  suspicion  upon  the 
original  validity  of  the  deed,  and  if  a  special  casvs  amissionis  is  not 
established,  decree  of  proving  the  tenor  will  be  refused  (m),  and  the 
action  of  improbation  wiU  terminate  by  decree  of  certification  con- 
tra  non  producta, 

§  1322.  Where  an  action  was  raised  to  prove  the  tenor  of  a 
deed  which  had  been  deposited  with  a  third  person  for  conditional 
delivery  to  the  grantee,  the  Court,  while  they  decerned  in  the  ac- 
tion, directed  that  only  one  extract  of  the  decree  should  be  issued, 
to  be  placed  in  the  hands  of  the  depositary  on  the  same  terms  as 
the  original  deed  (w). 

(k)  See  thiB  difficulty  noticed  in  Dirleton  and  Stewart,  voce  '*  Tenor ;"  and  in  Brown 
V.  Craw,  1699,  M.,  16,806 ;  4  B.  Sup..  401,  S.  C.  (/)  See  Ker  i;.  Kay,  1880, 

8  S.,  1008— E.  Lauderdale,  1770,  2  Pat.  Ap.  Ca.,  284— WaddeU  v.  WaddeU,4707,  M., 
12,593 — ^Anderson  v.  Lowes,  1675,  M.,  15,996.  (wi)  See  Fumarton  t>.  Lutefoot, 

1675,  M.,  1765— Paterson  v,  Houston,  1887,  16  S.,  225— Graham  v,  Graham,  1847, 
10  D.,  45.  (n)  Ferrier  v.  Berry,  1824,  8  S.,  226. 
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§  1323.  Where  the  creditor  in  a  bond  had  succeeded  in  proving 
the  tenor  against  one  co-obligant,  the  Court  would  not  receive  the 
decree  as  proving  the  caam  amisaionia  and  adminicles  in  an  action 
by  him  against  the  other  debtor,  but  required  the  creditor  to  lead 
his  whole  proof  of  new  (o). 


CHAPTEK  VI. — OF  ACTIONS  OF  TRANSUMPT. 

§  1324.  Where  a  person  has  an  interest  in  a  deed  to  the  cus- 
tody of  which  another  has  right,  he  may  get  an  authenticated  copy 
or  "transumpt"  of  it  prepared  by  means  of  an  action  of  tran- 
sumpt  (a).  This  action  was  also  used  for  the  purpose  of  having  a 
lost  notarial  instrument  made  up  from  the  notary's  protocol  after 
his  death  (6).  It  is  competent  either  before  the  Judge  Ordinary  or 
the  Court  of  Session,  and  is  chiefly  useful  where  the  deed  cannot  be 
recorded  in  a  public  register  (c).  The  same  action  may  comprehend 
a  number  of  deeds,  and  may  be  laid  either  on  an  obligation  under 
the  hand  of  the  defender  to  grant  transumpts,  or  on  the  pursuer  s 
interest  in  the  subject  of  the  deed  (rf),  e,g.^  where  it  forms  part  of 
the  titles  to  his  property.  The  summons  calls  on  the  party  having 
the  custody  of  the  deed  to  produce  it  for  transumption.  The  gran- 
ter  and  grantee,  or  their  representatives,  must  either  concur  in  the 
action,  or  be  called  as  defenders.  All  others  claiming  interest  may 
be  cited  edictally  (e). 

§  1325.  The  writings  are  produced  in  Court,  and  correct  dupli- 
cates, called  "  transumpts  "  of  them,  are  made  out,  and  are  collated 
and  signed  by  the  clerk  of  court  (/).  The  pursuer  thereupon  ob- 
tains decree  declaring  that  the  transumpts  shall  bear  as  full  faith 
as  extracts  from  the  record  of  the  court. 


(o)  Broomhall  v.  £.  Lauderdale,  1666,  M.,  14,028.  (a)  The  substaiice  of 

this  section  is  taken  from  Ersk.,  4,  1,  68,  and  Tait  Ev.,  202.  See  also  Stevenson  v. 
Pitcaim,  1711,  M.,  2466.  (6)  Stair.  2,  8,  26— Ersk.,  2,  8,  48— StirveUng  v. 

Monteith,  1666,  M.,  12,447.  See  also  Irving  v,  Corson,  1681,  M.,  12,622— ^tij^ra, 
{  1210.  (c)  In  Stevenson  v,  Pitcaim  supra^  where  two  persons  were  interested 

in  certain  bonds,  the  Court  ordered  them  to  be  recorded,  each  party  taking  out  an  ex- 
tract at  his  own  expense.  {d)  In  the  latter  case  the  pursuer  must  bear  the  ex- 
pense; Ersk..  4,  1,  68.  (e)  Ersk.,  4,  1,  63.  (/)  Ersk.,  supra.  The 
style  of  the  summons  given  in  8  Jurid.  Styles  makes  the  transumpts  be  authenticated 
by  the  Clerk-Register  when  the  action  is  iu  tho  Court  of  Session. 
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Transumpts  obtained  by  this  means  are  probative  in  ordinary 
cases.  But  tliey  will  not  be  received  if  the  deeds  are  challenged 
on  the  ground  of  falsehood  (g).  A  transumpt  taken  in  the  Court 
of  Session — not  one  taken  in  an  inferior  court — would  probably 
satisfy  the  production  in  reductions  on  other  grounds  (A). 

5  1326.  As  already  mentioned,  it  is  competent  to  have  lost,  de- 
stroyed, or  mutilated,  registers  of  births,  deaths,  and  marriages  un- 
der the  recent  Registration  Act  transumed  on  a  summary  petition 
to  the  Court  of  Session  (/). 

§  1327.  Notarial  copies  of  documents  are  excluded,  under  the 
rule  which  requires  the  best  evidence  (i).  But  they  will  be  re- 
ceived if  the  original  documents  have  been  lost  or  destroyed  (l) ; 
and  they  are  evidence  in  any  case  where  the  parties  consent  to  their 
admission.  Copies  prepared  and  authenticated  by  foreign  notaries 
of  deeds  which  are  retained  by  them,  and  of  which  only  such  copies 
are  given  out  to  the  parties,  seem  to  be  admissible  (in). 

(g)  Erak.,  supra.  (A)  See  mpra,  §  1276.  (i)  17  and  18  Vict.,  c.  80. 

g  55 ;  noted  tupra,  §  1157.  (k)  See  n^a,  §  184.  (I)  See  mpra,  \  144. 

(m)  Sec  supra,  §  128. 
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TITLE  IV. 

OF  THE  RULES  AS  TO  PRODUCING  WRITINGS,  AND 
RECOVERING  THEM  BY  DILIGENCE. 


§  1328.  The  rules  as  to  the  admissibility  and  effect  of  the  dif- 
ferent kinds  of  written  evidence  having  thus  been  detailed,  we  pro- 
ceed to  consider  how  writings  are  produced  in  evidence,  and  re- 
covered from  persons  who  refuse  access  to  them.  The  rules  on 
these  matters  vary  according  as  a  document  is  in  the  hands  of  the 
person  who  founds  on  it,— of  his  opponent, — or  of  a  stranger  to  the 
suit. 

I.  Of  Writings  in  the  Jumds  of  the  party  wlio  founds  on  them. 

When  a  writing  is  in  the  hands  of  the  party  who  founds  upon 
it,  he  may  make  it  available  in  evidence  by  merely  producing  it, 
and  (if  it  is  not  probative)  proving  its  authenticity.  In  cases  in 
the  Court  of  Session,  the  production  must  in  general  be  made  at  an 
early  stage  of  the  cause,  in  order  that  the  party  who  has  documents 
in  his  hands  may  not  have  an  unfair  advantage  over  his  opponent. 
It  is  necessary  that,  "  along  with  the  summons  and  with  the  de- 
fence, the  parties  shall  respectively  produce  the  deeds  or  writings 
on  which  they  respectively  found,  so  far  as  the  same  are  in  their 
custody  or  within  their  power  "  (a). 

§  1329.    For  the  same  reason,  the  parties  are  required  with  their 

(a)  6  Goo.  IV,  c.  120,  |  8.  Under  this  regulation  if  a  party  fouuda  on  a  document 
in  his  own  hands,  but  does  not  produce  it  from  not  intending  to  use  it  in  evidence,  tlie 
other  party  can  insist  for  production ;  West  Middlesex  Assur.  Co.  v.  Cleugh,  1840,  2 
D.,  1068. 
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revised  pleadings  to  produce  any  additional  documents  therein 
founded  on,  and  which  are  in  their  hands  (6).  Documents  in  their 
hands  which  they  mean  to  use  in  evidence,  but  on  which  they  do 
not  found  in  their  pleadings,  may  be  produced  any  time  before  the 
record  is  closed  (c).  But  "  after  the  record  is  made  up  and  closed, 
it  shall  no  longer  be  competent  for  the  party  in  any  case  to  produce 
any  writing  which  was  in  his  possession  or  within  his  power  at  the 
time  of  completing  the  record,  unless  he  shall  instruct  it  is  noviter 
veniens  ad  notitiam;  but  it  shall  be  competent  to  the  parties "  to 
**  produce  such  writings  previously  in  their  power,  as  may  be  ren- 
dered necessary  by  the  production  of  papers  made  by  the  other 
party  after  the  record  is  closed"  (rf).  It  is  the  practice  in  the  in- 
terlocutor closing  the  record  to  reserve  right  to  the  parties  to  make 
their  productions  within  a  short  time,  usually  eight  or  ten  days. 

§  1330.  In  cases  tried  by  jury  in  the  Court  of  Session,  the  pro- 
duction of  writings  is  regulated  by  the  Act  of  Sederunt,  16th  Feb- 
ruary 1841,  which  applies,  although  the  writings  are  in  the  hands 
of  the  party  who  founds  on  them  (c).  It  provides  that  "  all  writ- 
ings which  are  meant  to  be  put  in  evidence  at  the  trial  of  a  cause 
must  be  lodged  eight  days  before  the  trial,  with  the  clerks  of  the 
Eegister  House ;  and  notice  shall  be  at  the  same  time  given  to  the 
agent  for  the  opposite  party  of  the  writings  being  lodged ;  and  no 
writings  but  those  lodged  as  aforesaid  shall  be  admitted,  except  by 
consent,  as  evidence  at  the  trial.  But,  nevertheless,  it  shall  be 
competent  to  the  Court  to  permit  writings  to  be  given  in  evidence 
at  the  trial  on  its  being  established  to  the  satisfaction  of  the  Court 
that  they  could  not  be  lodged  eight  days  before  the  trial,  nor  before 
the  period  at  which  they  are  actually  produced  or  exhibited  to  the 
opposite  party,  and  that  notice  to  the  opposite  party  had  been  given 
of  the  particular  writing  or  writings  proposed  in  such  case  to  be 
produced  "(/).^ 

(Jb)  6  Geo.  IV,  c.  120,  }  8— A.  S.,  11th  July  1828,  ?  66.  (e)  A.  S.,  llth 

July  1828,  §  64,  66.  (rf)  A.  S.,  llth  July  1828,  {  66.     This  provision  was 

enforced  in  Brodie  v.  Brodie,  1827,  6  S.,  900 ;  and  in  the  cases  noted  infra  (t). 

(«)  Cameron  v.  Cameron's  Tr.,  1850,  13  D.,  412.  (/)  A.  S.,  16th  Feb. 

1841,  I  19. 


1  In  Maclean  v.  Maclean's  Trustees,  the  pursuer  moved  for  a  warrant  on  the  Lord 
Clerk  Register  or  his  deputes  to  transmit  certain  deeds,  which  had  been  recorded,  to  the 
clerk  of  the  process,  in  order  that  the  rule  established  by  the  Act  of  Sederunt,  16th 
February  1841,  |  19,  requiring  all  documents  to  be  used  at  the  trial  to  be  lodged  with 
the  clerk  eight  days  before  the  trial,  might  be  complied  with.     The  Depute-Clerk  Re- 
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§  1331.  These  provisions  apply  to  cases  tried  of  consent  of 
parties  by  the  Lord  Ordinary  without  a  jury  {g),  or  by  arbiters  sit- 
ting as  a  jury  (A),  under  the  late  Court  of  Session  Act. 

§  1332.  In  api)lying  the  Act  of  Sederunt  of  1828,  the  Court 
presume  that  documents  are  "  witliin  the  power  "  of  a  party  if  they 
are  in  the  hands  of  his  law-agent  or  his  servant  (i).  But  he  may 
overcome  this  presumption  by  showing  that  he  applied  unsuccess- 
fully for  the  documents  with  a  view  to  production  before  the  record 
was  closed  (j).' 

(g)  18  and  14  Vict.,  c.  86,  g  46.  (A)  Same  Act,  ?  60. 

(i)  Wright  V.  BeU.  1886,  16  S.,  242— Hamilton  v,  Cuthill,  1828,  7  S.,  21— Peter  r. 
MitchcU,  1826,  6  S.,  198— But  see  Goi«don  v.  Trotter,  1831,  10  S.,  47. 

(j)  Peter  v.  Mitchell,  tu^o— See  also  Kerr  v.  D.  Roxburghe,  1822,  8  Mur.,  131. 


gister  appeared,  and  objected  to  give  np  the  deeds,  maintaining  that  he  waa  bound  to  do 
no  more  than  attend  and  produce  the  deeds  at  the  trial.  The  Court  refused  the  motion, 
holding  that  the  provision  of  the  Act  of  Sederunt  would  be  satisfied  bj  the  production 
of  extracts  of  the  deeds ;  Maclean  v.  Maclean's  Trustees,  1861,  23  D.,  1262. 

>  Some  uncertainty  and  difference  of  oi)inion  has  prevailed  as  to  the  application  of 
section  66  of  the  Act  of  Sederunt,  11th  July  1828.  In  Irvine  v.  Irvine,  1867,  19  D., 
284,  a  letter  addressed  to  the  defender  in  an  action,  and  admittedly  aU  along  in  his 
possession,  waa  allowed  to  be  produced  in  the  course  of  the  defender's  proof,  after  the 
record  had  been  closed  ;  it  being  alleged  to  be  necessary  in  order  to  meet  a  point  made 
for  the  first  time  in  the  course  of  the  pursuer's  proof.  The  Lord  Ordinary  (Handyside) 
held  that  the  act  applied  only  to  writings  and  documents  founded  on  by  the  parties  in 
the  record,  or  on  which  they  meant  to  found  and  use  in  support  of  their  respective  aver- 
ments on  record ;  and  that  the  letter  in  question — ^the  use  of  which  arose  only  in  the 
course  of  the  proof  as  a  piece  of  evidence  to  clear  up  dates  spoken  to  by  witnesses — 
could  have  neither  value  nor  relevancy  as  affecting  the  statements  on  record.  The 
Court  adhered  to  the  Lord  Ordinary's  interlocutor.  In  Anderson  v.  Gill  the  commis- 
sary refused  to  allow  the  claimant  to  produce,  after  the  record  was  closed,  a  letter  which 
had  been  all  along  in  his  possession ;  and  the  Court  of  Session  and  the  House  of  Lords 
affirmed  the  judgment.  It  was  argued,  in  the  House  of  Lords,  that  the  Act  of  Sederunt 
did  not  apply  to  the  Commissary  Court ;  but  it  was  held  that  the  act  regulated  proce- 
dure in  that  court,  and  that,  from  the  position  the  objectors  took  up  from  the  first,  the 
claimant  ought  to  have  known  the  im}K)rtance  of  the  document,  and  produced  it ;  An- 
derson V.  Gill,  1868,  20  D.,  1826 ;  aflirmed,  April  16,  1868,  8  Macq.,  180.  In  Borthwick 
V.  Lord  Advocate,  where  minutes  of  debate  were  laid  before  the  whole  judges,  two 
questions  were  chiefly  argued: — (1)  Were  the  ducumeuts  in  the  possession  or  within 
the  power  of  the  party  at  the  time  of  completing  the  record?  (2)  Were  the  docu- 
ments founded  on  in  the  record  ?  The  Court  were  of  opinion,  that  to  bring  a  writing 
within  the  provisions  of  the  act  it  required  to  have  been  within  the  power  of  the  party, 
and  to  have  been  founded  upon  in  the  record.  But  while  they  were  of  opinion  that  the 
act  required  the  concurrence  of  these  two  conditions,  considerable  difference  of  opinion 
existed  as  to  the  application  of  the  act  to  the  documents  in  question.  The  question  arose 
in  a  suspension.  The  suspender  alleged  that  a  decree  and  charge  thereon  obtained  at 
tlie  instance  of  the  Lord  Advocate  on  Her  Majesty's  behalf,  proceeding  upon  an  aflSdavit 
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§  1333.     Documents  which  a  i>arty  attempts  to  produce  after  the 
record  is  closed,  on  the  ground  that  they  are  noviter  vementes  ad 


of  danger  by  Donald  Home,  W.S.,  alleging  himself  to  be  "  interim  receiver  of  Crown 
rents,"  was  null  and  void,  in  respect  that  the  aflBdavit  of  danger  on  which  the  decree  waa 
obtained  was  not  made  by  a  revenue  officer.  The  respondent,  the  Lord  Advocate  for  Her 
Majesty,  averred  that  Home  had  been  duly  appointed  receiver  of  Crown  rents  and  feu  and 
other  duties  ;  but  the  record  was  closed  without  any  document  being  produced  instructing 
his  appointment.  A  proof  of  the  fact  that  Home  held  the  appointment  was  allowed  before 
answer,  and  certain  documents  instructing  his  appointment  were  then  produced.  These 
documents  were  of  two  classes : — 1*^,  Letters  written  by  the  Commissioners  of  Woods  and 
Forests  to  Home.  It  was  argued  that  these  documents,  coidd  not  be  received,  seeing 
that  Home  was  the  law-agent  of  the  respondent,  and  the  documents  had,  therefore,  been 
within  the  respondent's  power,  and  could  have  been  produced  by  him  at  the  time  of 
completing  the  record.  2d,  Documents  in  the  possession  of  the  Commissioners  them- 
selves, who  wore,  in  fact,  the  parties  against  whom  the  action  was  brought.  On  this 
branch  of  the  case  the  majority  were  of  opinion  that,  in  a  dispute  as  to  the  fact  of  an  ap- 
pointment given  to  a  Crown-officer  at  a  certain  previous  period  of  time,  the  Crown  could 
not  be  held  to  have  in  its  possession,  or  within  its  power,  the  writings  delivered  to  that 
officer,  and  that,  consequently,  as  regarded  the  letters  in  Home's  possession,  the  act  did 
not  apply ;  and  they  held,  further,  that  the  principal  and  proper  documents  instracting 
the  appointment  being  those  in  Home's  possession,  the  others  could  only  be  regarded 
as  accessory  to,  and  as  explaining  the  principals,  and  as  such,  and  tending  to  make  the 
evidence  complete,  might  be  received.  Lord  Curriehill  thought  that  the  letters  in  the 
possession  of  the  Commissioners  were  within  the  power  of  the  party ;  while  Lords  Ben- 
holme  and  Kinloch  held  that  the  whole  of  the  documents  must  be  considered  documents 
which,  if  the  act  applied,  should  have  been  produced.  On  the  other  branch  of  the  case 
the  majority  were  of  opinion  that  the  documents  were  not  documents  "  founded  upon  "  in 
the  record  in  the  sense  of  the  act.  "  They  are  adminicles  of  evidence  required  to  ob- 
viate an  objection  raised  by  the  suspender  to  the  regularity  and  efficacy  of  proceedings 
preliminary  to  the  application  on  which  the  decree  ex  facie  regular  was  obtained.  The 
statute  required  that  the  affidavit  itself  should  be  founded  on  and  produced ;  but  docu- 
ments which  have  only  come  to  be  required  to  obviate  extrinsic  objections  raised  to  the 
character  of  the  party  who  made  the  affidavit,  or  of  the  magistrate  before  whom  it  was 
made,  or  to  the  powers  of  the  parties  from  whom  the  assumed  appointment,  as  an  officer 
of  the  revenue,  was  derived,  are,  I  think,  in  a  different  position  from  the  affidavit  itself. 
They  are  not  founded  on,  and  did  not  require  to  be  founded  on,  as  part  of  the  respon- 
dent's case  ";  per  Lord  President  M'Neill.  But  the  Lord  Justice-Clerk  and  Lord  Ben- 
holme  were  clearly  of  opinion  that  the  documents  were  documents  "  founded  on  "  in 
the  sense  of  the  act.  It  was  the  intention  of  the  Judicature  Act  to  bring  parties,  when 
making  up  a  record,  as  nearly  as  possible  to  an  agreement  on  matters  of  fact,  and  this 
object  was  best  served  by  requiring  the  parties  to  produce,  along  with  their  original  or 
revised  papers,  any  writs  described  or  referred  to  in  the  record, — these  writs  being 
within  the  power  and  in  the  possession  of  the  parties  using  them.  Lord  Kinloch,  in  an 
elaborate  opinion,  held  that  the  Act  of  Sederunt  applied  only  to  the  case  where  judg- 
ment was  given  upon  the  closed  record,  and  was  not  applicable  when  a  ^nofprout  de 
Jure  was  allowed.  In  the  latter  case  parties  were  at  liberty  to  produce  any  documents 
relevant  to  the  case,  and  the  analogy  of  the  Act  of  Sedemnt,  16th  February  1841  (rela- 
tive to  trial  by  jury),  w^as  strongly  insisted  in.  "  To  allow  the  production,  if  the  proof  at 
large  is  led  before  a  jury,  and  refuse  it,  if  in  the  same  case  the  same  evidence  on  the 
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7ioti(iam,  will  be  rejected,  unless  their  existence  would  have  been 
unknown  to  one  exercising  a  proper  amount  of  observation,  or  un- 
less a  careful  search  had  been  made  for  them  without  success  (k), 

§  1334.  Production  of  documents  within  the  power  of  a  i)arty 
has  sometimes  been  allowed  after  the  record  was  closed,  where  the 
Court  considered  that  the  case  could  not  be  properly  decided  with- 
out them  (T).  But  this  seems  to  be  an  evasion  of  the  Act  of  Sede- 
runt of  1828  (m). 

II.   Writings  in  which  a  party  has  a  right,  hut  of  wMchMnother 
person  has  possession, 

§  1336.  When  a  party  requires  production  of  a  document  which 
is  in  the  hands  either  of  his  opponent,  or  of  a  stranger,  a  distinction 
must  be  taken  between  cases  w^here  he  has  a  direct  right  or  interest 
in  the  document,  and  cases  where  he  calls  for  production  in  modum 
probatianis  of  a  document  which  belongs  entirely  to  another. 

Where  a  party  has  a  direct  right  or  interest  in  a  document,  he 
is  entitled  to  insist  on  production  of  it  at  any  time,  without  refer- 
ence to  the  dependence  of  any  question  between  himself  and  the 
person  in  whose  hands  it  may  happen  to  be.  Nor  does  he  require 
to  show  that  its  contents  are  relevant  to  any  matter  in  issue  be- 

(k)  The  writings  were  held  not  to  be  noviter  venimtes  ad  notitiam  in  £.  Fife  v.  Pirric, 
1862,  14  D.,  831— Wright  v.  Bell,  1836,  16  S.,  242— Rosa  v.  M'Leay,  1884,  12  S.,  631 
—Graham  v.  Graham,  1821,  1  S.,  86;  affd.,  1  W.  S..  868.  See  also  Dundas  v.  Aitken, 
9th  March  1810,  F.  C— Mag.  of  Dumbarton  v,  Campbell,  18th  November  1813,  F.  C; 
aft'd.,  6  Dow,  266.  With  these  cases  compve  Wilkie  v.  Jackson,  1884,  12  S.,  620— 
Thriepland  v.  Rutherford,  1848,  10  D.,  506,  where  the  writings  were  received. 

(/)  Tumbull  V,  Forsyth,  1832,  10  S.,  228— Cubbison  t;.  Hyslop,  1887,  16  S.,  112— 
See  also  Hamilton  v.  Cuthill,  1828,  7  S.,  21  (reported  as  A  B),  6  S.,  671,  where  the 
Court  took  the  same  view  of  their  powers  under  the  Act  of  Sederunt  of  12th  Nov.  1826, 
§  46,  which  was  in  similar  terms  to  that  of  11th  July  1828,  above  quoted. 

(m)  See  per  Lords  Cringletie  and  Meadowbank  in  Ross  v.  M*Leay,  1884,  12  S.,  682 
—Per  L.  Medwyn  in  Wright  v.  Bell,  1886,  16  S.,  248— Per  L.  Just.-Clerk  (Boyle)  in 
TurnbuU  v.  Forsyth,  tupra. 


same  issue  is  led  before  a  commissioner,  appears  to  me  to  involve  an  anomaly  with 
which  I  should  be  sorry  to  think  that  our  forms  of  process  were  chargeable  ";  Borth- 
wick  V.  Lord  Advocate,  1861,  24  D.,  130.  In  a  stiU  later  case,  the  Court  held  that  a 
lK)ok,  entitled  "  Visitors'  Book  "  of  Doune  Castle  (referred  to  in  the  record),  which, 
though  in  the  actual  possession  of  the  party,  or  of  a  friend  of  the  party,  calling  for  its 
]>roduction,  waw  still  legally  within  the  power  of  another  party,  as  its  pro(>er  custodier, 
might  bo  prod\iced  after  tlie  record  was  closed ;  Longwnrth  r.  Yelverton,  1862,  24  D., 
690. 
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tween  them  («).  Thus,  where  the  beneficiaries  under  a  certain 
trust  raised  action  against  the  trustees  for  the  purpose  of  having 
the  defenders  ordained  to  pay  a  certain  annuity  to  one  of  the  pur- 
suers, and  to  carry  out  the  trust,  and  where  the  trustees  pleaded, 
inter  alia,  that  the  trust-deed  was  under  challenge  in  the  Grand 
Courts  of  Jamaica  (where  the  greater  part  of  the  trust  property 
lay),  and  that  the  whole  trust-estate  might  be  swept  away  in  that 
action ;  and  where  the  pursuers,  alleging  that  the  proceedings  in 
Jamaica  had  terminated  two  years  before,  moved  for  a  diligence 
during  the  preparation  of  the  record  to  recover  all  correspondence, 
deeds,  and  writings  between  the  trustees,  or  their  agents  or  factor, 
and  the  attorney  whom  they  had  employed  in  Jamaica ;  the  Court 
granted  the  motion,  mainly  on  the  ground  that  the  beneficiaries 
had  the  substantial  interest  in  the  negotiations  which  the  trustees 
had  carried  on  for  their  behoof  (o).  Thus,  also,  in  an  old  case, 
where  Hepburn,  as  a  creditor  of  Barclay,  who  was  bankrupt,  raised 
action  against  Barclay's  mother  for  exhibition  of  all  bonds  and 
writs  belonging  to  her  son,  in  order  that  he  (Ilepbum)  might  con- 
sider what  execution  he  might  seek  thereon,  the  Court  sustained 
the  action  in  the  general  terms  libelled,  holding  that  the  pursuer 
had  a  probable  and  excusable  ignorance  regarding  his  debtor's 
writs  ( p).  In  like  manner,  an  apparent  heir  may  call  for  a  general 
exhibition  of  his  ancestor's  writs,  in  order  that  he  may  deliberate 
whether  ho  will  take  up  the  succession  (r). 

§  1336.  Again,  a  party  who  has  a  joint  interest  in  a  document 
along  with  the  person  in  whose  hands  it  is,  may  insist  for  exhibi- 
tion of  it,  although  there  may  not  be  any  cause  depending  in  which 
it  would  be  required  as  evidence.  This  right  is  the  foundation  of 
actions  of  transimipt  at  the  instance  of  an  heir-portioner  or  other 
joint  proprietor  (s).  In  like  manner,  in  a  process  of  augmentation 
at  the  instance  of  the  ministers  of  Edinburgh  against  the  magis- 
trates, the  Court  ordained  the  defenders  to  produce  "  all  charters 
and  grants  from  the  Crown,  or  from  private  persons,  towards  the 
sustenance  or  maintenance  of  the  pursuers  "  (<).  So,  superiors  are 
entitled  to  call  on  their  vassals  to  exhibit  deeds  which  they  or  any 
former  superiors  may  have  granted  in  relation  to  the  feus  {u).     In 

(n)  Tait  £v.,  176.    As  to  mode  of  forcing  exhibition,  see  mfra^  }  1846. 

(o)  Provan  v.  Telfer's  Trustees,  1880,  8  S.,  797,  more  fully  reported  in  8  De.  and 
And.,  49.  (/?)  Hepburn  ».  Barclay,  1687,  M.,  8964. 

(r)  Stair,  4,  38,  2— Ersk.,  4,  1,  52— Tait  Ev.,  176.  (<)  See  wpra  \  1824. 

\t)  Ministers  of  Edinburgh  v.  the  Magistrates,  1768,  M.,  8969.  («)  Ersk., 

2,  5,  3— Rose  v.  Grant,  1781,  M.,  8971. 
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such  cases,  of  course,  the  party  must  show  that  he  has  an  interest 
in  the  document.  And,  therefore,  where  one  pursued  for  exhibition 
of  a  marriage-contract  to  which  he  was  not  a  party,  the  Court  re- 
quired him  to  condescend  on  the  special  clauses  which  he  conceived 
were  in  his  favour,  because  he  could  not  get  the  deed  exhibited 
unless  he  could  show  he  had  an  interest  under  it  (w).  So  in  an 
action  of  accounting  between  the  representatives  of  two  brothers, 
who,  the  pursuers  alleged,  had  been  partners,  the  pursuers  having 
called  for  production  of  a  book  kept  by  the  defenders'  ancestor,  on 
the  ground  that  it  contained  entries  regarding  the  company  affairs, 
the  Court  ordained  it  to  be  exhibited  to  one  of  their  own  number, 
in  order  that,  if  it  should  be  found  to  contain  accounts  as  between 
partners  and  factors,  it  should  be  produced  to  the  pursuers  even  ad 
fundandum  litem,  and  if  not,  that  it  should  be  returned  to  the  de- 
fenders without  being  shown  to  the  pursuers  (x).  A  member  of  a 
corporation,  or  a  joint-stock  company,  is  entitled  to  exhibition  of 
the  books  of  the  corporation  or  company,  under  such  restrictions  as 
may  be  necessary  to  prevent  the  production  from  prejudicing  the 
general  body  (y).*  In  an  action  of  count  and  reckoning  by  one 
partner's  widow  against  his  co-partner,  the  defender  was  ordained 
to  produce  the  company  books,  although  he  pleaded  that  he  re- 
quired them  in  order  to  carry  on  his  business,  and  was  only  bound 
to  exhibit  them  in  his  shop  (z). 

(tc)  Crawford  v.  L.  Lamington,  1626,  M.,  8960^Tait  Ev.,  176.  (x)  Paton 

V.  Paton.  1668,  M.,  8968— See  also  M»Clure  t>.  Jaffray,  1827,  5  S.,  229. 

(y)  Tait  Ev.,  176— See  infra,  |  1844  («).  («)  Stewart  v.  M'Gregor,  1828, 

2  S.,  461. 


s  In  an  action  by  a  railway  company  against  a  shareholder  for  payment  of  calls,  ac- 
cess was  aUowed  the  shareholder,  at  the  sight  of  a  commissioner,  and  without  anyone 
representing  the  company  being  present,  as  far  as  regarded  his  own  shares,  to  the 
books  of  the  company, — the  company  contending  that  a  shareholder  had  no  right  to 
have  access  to  the  books  except  for  the  purpose  of  seeing  the  entries  which  regarded 
himself.  The  books  were  produced  in  process  eight  days  before  the  trial ;  Great  North 
of  Scotland  Railway  Company  v.  Cadell,  1866.  18  D.,  790.  In  Tulloch  v.  Davidson, 
1858,  20  D.,  1819,  a  shareholder  was  allowed  fuU  access  to  all  books  and  documents  of 
a  banking  company,  and  diligence  was  granted  for  recovery  of  such  documents,  instruct- 
ing, or  tending  to  instruct,  his  averments,  as  he  might  (loint  out.  In  Dobbie  v.  John- 
ston, 1860,  22  D.,  1118.  a  diligence  was  granted  for  recovery  of  the  whole  books  of  the 
Edinburgh  and  Glasgow  Bank,  that  excerpts  might  be  made  tending  to  instruct  the 
pursuer^s  averments.  It  was  held  that  entries  made  by  the  officials,  and  in  the  books 
of  another  company,  with  which  the  Edinburgh  and  Glasgow  Bank  had  amalgamated, 
fell  under  the  diligence.  Access  to  books  for  the  purpose  of  getting  excerpts  does  not 
entitle  a  party  to  make  notes  and  carry  them  away  as  his  private  property;  National 
Exchange  Co.  v.  Drew  &  Dick,  1867,  19  D.,  689. 
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III.   Writings  which  belong  to,  and  are  in  the  hands  of  an 
opposite  party. 

§  1337.  Even  where  one  cannot  establish  any  right  in  a  docu- 
ment which  is  in  the  hands  of  another  person,  ho  may,  in  most 
cases,  obtain  production  of  it  in  viodum  prohationis  in  an  action  to 
which  he  is  a  party.  This  rule  is  a  branch  of  the  system  by  which 
courts  secure  investigation  into  the  facts  of  causes  depending  before 
them.  It  is  analogous  to  the  rule,  that  a  party  may  compel  the 
attendance  of  witnesses  on  his  behalf  (a).  It  has,  in  one  respect, 
a  more  general  application,  since  persons  whose  testimony  is  inad- 
missible may  be  forced  to  deliver  up  documents  in  their  hands. 
And  this  was  the  case  as  to  parties  to  a  cause  before  the  recent  sta- 
tute (i)  was  passed,  which  rendered  them  competent  as  witnesses 
in  most  civil  proceedings. 

§  1338.  The  primary  and  proper  object  of  this  rule  is  thus  to 
enable  parties  to  prove  averments  on  which  they  have  joined  issue 
in  a  closed  record,  in  the  same  manner  as  the  right  to  require  the 
attendance  of  witnesses  arises  at  that  stage.  And  as  a  party  cannot 
obtain  a  judicial  precognition  of  his  opponent  or  third  persons,  with 
a  view  to  framing  his  averments,  so  it  is  held  that  a  diligence  can- 
not, in  general,  be  obtained  during  the  preparation  of  the  record 
for  recovering  writings  to  which  the  party  cannot  qualify  a  right  (c). 
This  rule  is  also  defended  on  the  ground  that  granting  diligences 
before  the  record  is  closed  may  tend  to  encumber  it,  and  to  create 
delay  in  its  preparation  {d).  In  some  cases,  however,  it  is  essential 
to  justice  that  access  to  documents  should  be  obtained  at  an  earlier 
stage,  otherwise  a  party  might  have  to  make  his  averments  in  the 
dark  and  at  random,  whereby  his  pleadings  might  be  inaccurate  or 
incomplete,  to  his  serious  prejudice.  Nay  more,  eminent  judges 
have  thought  that  it  would  tend  to  elucidate  the  truth,  as  well  as  to 
make  records  more  precise  and  consistent  with  the  facts  to  be 
proved,  if  the  parties  were  in  general  allowed  to  recover  documents 
before  being  tied  down  to  the  facts  and  pleas  in  a  closed  record. 
The  justice  of  this  course  is  more  especially  manifest  where,  from 
one  party  having  important  documents  in  his  hands,  the  other  is 

(a)  Tail  Ev.,  176,  7.  (h)  16  Vict.,  c.  20.  (c)  Mackintosh  v.  McQueen, 

1828,  6  S.,  784— Lumsdaine  ».  Balfour,  1828,  7  S.,  7— National  Exchange  Ck>.  v,  Glaa- 
gow  and  Kilmarnock  Ry.  Co.,  1849,  12  D.,  249- Forbes  t>.  Ure,  1864,  16  D.,  640— 
Tait's  Ev.,  176— Shand's  Pr.,  878— Cases  in  following  notes. 

(rf)  Per  Lord  FuUerton  in  M'Conochic  v.  Paul.  1841,  3  D.,  1261 ;  and  in  Mllquham 
V.  Caledonian  Ry.  Co.,  1860,  18  D.,  402. 
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not  on  equal  footing  with  liim  in  preparing  his  record.  Whether 
the  strict  or  the  more  liberal  rule  will  be  applied  depends  on  the 
circumstances  of  each  case ;  and  no  general  principle  can  be  ex- 
tracted from  the  decisions  on  the  point  (e),  on  w^hich,  indeed,  con- 
siderable difference  of  opinion  exists  on  the  bench  (/).*    At  the 


(e)  The  diligence  was  granted  during  the  preparation  of  the  record  in  Davidson  v. 
Lyall,  1824,  8  S.,  8— Fullerton  v.  Town  of  Dumbarton,  1838,  11  S.,  861— Henderson  v. 
Lumsden,  1838,  16  S.,  898— M'Conochie  v.  Paul,  1841,  8  D.,  1261— Moreton  v.  Lock- 
hart,  1849,  22  Sc.  Jur.,  81 ;  with  which  cases  compare  those,  tupra  (c),  where  the  dili- 
gence was  refused.  In  M'Uquham  v.  Caledonian  Railway  Ck).,  suproj  the  Court  held 
that  no  general  rule  could  be  laid  down  on  the  point. 

(/)  Compare  the  opinion  of  Lord  Jeifrcy  in  Miller  v.  Edinburgh  and  Glasgow  Rail- 
way Co.,  1849,  11  D.,  1012,  in  favour  of  gfanting  diligences  at  an  early  stage  of  the 
case,  with  the  more  strict  view  entertained  by  Lord  Fullerton  in  M'Conochie  v.  Paul, 
tupra^  and  M'llquham  v.  Caledonian  Railway  Co.,  1850,  13  D.,  408.  In  the  latter  case 
Lord  Cuninghame  observed,  "  In  the  law  commission  there  was  a  good  deal  of  discus- 
sion on  this  point,  and  we  did  not  exactly  know  what  to  make  of  it  ;**  and  the  First 
Division  of  the  Court  seem  to  h^ve  considered  that  it  lay  with  the  Lord  Ordinary  to  de- 
termine whether  a  diligence  should  be  granted,  and  that  the  Inner  House  ought  not 
lightly  to  interfere  with  his  discretion.  But  it  would  seem  that  the  Second  Division  do 
not  take  this  view;  see  Forbes  v.  Ure,«1854,  16  D.,  640 — National  Exchange  Co.  r. 
Glasgow,  Kilmarnock,  &c.  Railway  Co.,  1849,  12  D.,  249 ;  which  cases  indicate  that 
their  lordships  of  that  Division  take  a  strict  view  as  to  granting  diligences  during  the 
preparation  of  the  record. 


^  It  does  not  appear  that  any  {irccise  rule  has  been  adopted  by  either  Division  as  to 
the  circumstances  in  which  diligence  for  the  recovery  of  documents  will  be  granted  be- 
fore the  record  is  closed.  But  since  Forbes  v.  Ure,  tuprUy  opinions  have  been  expressed 
by  several  of  the  Judges  of  the  First  Division  which  seem  to  indicate  that  they  are  in- 
clined to  concur  in  the  view  expressed  in  that  case  by  the  Lord  Justice-Clerk  (Hope). 
In  Greig  o.  Crosbie.,  1855. 18  D.,  198,  which  was  an  action  at  the  instance  of  a  trustee  on 
a  sequestrated  estate  for  reduction  of  an  alleged  preference,  and  which  concluded  alter- 
natively against  a  bank  and  against  the  bank-agent  in  his  official  and  also  in  his 
individual  capacity,  the  pursuer  moved,  in  the  course  of  making  up  the  record,  for 
diligence  for  the  recovery  of  all  documents  relating  to  the  transaction,  and  he  alleged 
that,  unless  it  was  granted,  he  would  have  difficulty  in  stating  on  record  in  which 
capacity  the  defender  had  acted.  The  Lord  President  (M'Neill)  held  that  the  ob- 
ject of  the  diligence  was,  not  to  enable  the  pursuer  to  make  his  statement  more  spe- 
cific, but  to  ascertain  what  his  grounds  of  action  really  were,  and  that  such  a  use  of 
diligence  was  not  permissible.  Lord  Curriehill,  in  concurring  with  the  Lord  President, 
said  that  a  mistake  seemed  to  prevail  in  the  Outer  House  as  to  the  practice  sanctioned 
by  the  Divisions.  '*  It  is  there  thought  that  you  have  come  to  be  of  opinion  that  this  is 
the  pniper  stage  for  making  recovery  of  documents  required  in  tnodum  probatumis.  If 
such  doctrine  has  prevailed,  it  is  not  onewhich  your  Lordship  has  ever  sanctioned.  In 
every  case  you  exercise  your  discretion,  and  the  Lord  Ordinary  must  exercise  his  discre- 
tion ;  and  if  the  party  knows  the  case  which  he  is  to  make,  but  only  requires  informa- 
tion to  enable  him  to  make  his  record  in  the  specific  form  which  the  statute  requires, 
the  dili^eiicj  may  be  .i;iai;tcd ;  but  if  he  is  seeking,  at  that  stage,  documents  necessary 
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same  time  it  may  be  said  generally,  that  if  a  party  can  satisfy  the 
Court  that  he  will  be  ultimat<3ly  entitled  to  production  of  certain 
documents,  and  that  the  withholding  of  them  during  the  prepara- 
tion of  the  record  is  likely  to  defeat  the  justice  of  the  case,  an  order 
for  their  production  will  be  granted  before  the  record  is  closed ; 
whereas  their  pertinency  to  the  question  in  issue  is  not  of  itself  a 
sufficient  reason  for  granting  access  to  them  during  the  preparation 
of  the  record,  because,  if  they  are  only  required  in  modumprobd- 
tionisy  they  can  be  recovered  after  the  case  has  been  prepared  for 
probation. 

§  1339.  Farther,  the  right  of  a  party  to  call  for  documents  in 
the  hands  of  another  does  not  entitle  him  to  a  sweeping  or  "  fish- 
ing" diligence  for  examining  all  his  opponent's  titles  and  other 
writings  per  averstoneniy  thereby  becoming  acquainted  with  private 
matters  with  which  he  has  no  concern,  and  searching  for  evidence 
in  support  of  averments  made  at  hap-hazard  (g).  In  this  sense  the 
maxim  applies,  nemo  tenetur  edere  instmrr^enta  contra  se  (A).  Ac- 
cordingly, a  party  applying  for  a  diligence  must  lodge  a  condescen- 
dence or  "specification"  of  the  writings  he  calls  for;  and  unless 
those  specified  are  relevant  to  the  cause,  he  will  not  be  allowed  to 
recover  them  (i).     Thus,  where  the  purchaser  under  a  written  con- 


{g)  Erak.,  4,  1,  62— Tait  Ev.,  176 — Shand's  Pr.,  p.  877.  (A)  Erek.,  n^9ra. 

(t)  Erak.,  ni/?ra— Tait,  «u/>ra^Shand,  wpra.  In  Foggo  v.  Hill,  1889,  1  D.,  1288, 
after  an  issue  had  been  adjusted,  the  pursuer  obtained  a  diligence  on  a  specification, 
which,  besides  several  articles  of  rather  too  general  a  character,  embraced  "  generally 


in  modum  probationU,  you  will  refuse  it,  and  reserve  the  demand  till  the  proper  time  for 
proof  arises."  Lords  Ivory  and  Deas,  however,  declined  to  lay  down  any  general  rule, 
holding  that  the  question  whether  a  diligence  should  be  granted  or  refused  was  purely 
a  question  of  circumstances  and  discretion.  In  an  action  of  count  and  reckoning,  which 
was  brought  on  the  allegation  that  the  defender  had  been  conducting  a  business  for  bo- 
hoof  of  the  pursuer  for  a  number  of  years,  the  defender  stated  that,  after  some  years,  he 
had  agreed  to  purchase  the  business,  and  had  since  carried  it  on  for  himself,  but  he 
produced  no  agreement.  Before  the  record  was  closed  the  Lord  Ordinary  granted  dili- 
gence to  recover  the  whole  business  books,  both  before  and  after  the  alleged  sale.  In 
the  Inner  House  it  was  observed,  that  if  a  written  agreement  had  been  produced  by  the 
defender,  that  would  have  given  him  a  prima  facie  case  to  stand  upon  as  having  car- 
ried on  the  business  for  himself ;  and  on  his  undertaking  to  produce  the  agreement, 
the  Court  refused  the  motion  for  a  diligence  to  recover  the  books ;  Gurror  9.  Dickson, 
1867,  19  D.,  991.  While  it  cannot  be  said,  therefore,  that  any  general  rule  has  been 
adopted,  it  would  appear  that  tlie  Court  is  indisposed,  on  an  open  record,  to  grant  dili- 
gence for  the  recovery  of  writings  which  are  not  absolutely  necessary  to  the  preparation 
of  the  record,  and  which  can  be  obtained  more  conveniently  when  a  proof  is  taken, — 
those  documents  only  being  deemed  necessary  which  either  party  requires  in  order  to 
frame  his  record  in  the  articulate  form  required  by  the  statute. 
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tract  of  sale  alleged  that  it  had  been  agreed  to  under  a  latent  con- 
dition ;  and  where  he  sought  to  recover  all  minutes,  memoranda, 
correspondence  and  writings  tending  to  instruct  the  alleged  limita- 
tion ;  the  Court,  after  allowing  him  an  opportunity  to  specify  any 
document  which  he  coidd  aver  existed  in  support  of  his  allegations, 
on  his  failure  to  do  so,  refused  the  diligence,  being  satisfied  that  the 
party  did  not  know  of  any  such  writing,  and  was  really  endeavour- 
ing to  get  a  fishing  diligence,  in  the  hope  that  he  might  discover 
traces  of  evidence  in  support  of  averments  made  at  random  (k). 
Thus,  also,  in  an  action  of  reduction-improbation,  where  the  defen- 
der produced  a  title  to  exclude,  founded  on  charter  and  sasine  with 
prescriptive  possession,  the  Court  found  that  he  was  not  obliged  to 
depone  under  a  general  diligence  obtained  by  the  pursuer  to  prove 
interruptions  of  the  prescription,  but  that  the  pursuer  must  specify 
the  writings  called  for ;  and  their  Lordships  afterwards  refused  to 
compel  the  defender  to  produce  an  inventory  of  his  titles  on  the 
pursuer  calling  for  production  of  it  (Z).  In  like  manner,  in  a  pro- 
cess by  a  minister  against  the  magistrates  of  a  royal  burgh  and  the 
other  heritors  of  his  parish  to  have  them  ordained  to  provide  a 
manse,  where  the  defenders  pleaded  that  the  whole  parish  was  bur- 
gal,  and  referred  to  the  ancient  charter  of  erection  of  the  burgh  by 
King  William  the  Lion ;  and  where  the  pursuer  craved  access  to 
the  burgh  records  in  order  that  he  might  discover  whether  there 
were  any  other  crown  charters  restricting  or  explaining  the  one 
founded  on,  or  any  other  writings  in  the  possession  of  the  town 
explanatory  of  those  charters,  and  also  craved  inspection  of  all  in- 
ventories which  might  relate  to  such  papers ;  the  Court  refused  the 
appKcation  (m). 

§  1340.  Where  a  person  claiming  to  be  an  heir  of  line  and  pro- 
vision had  expede  a  general  service,  and,  while  he  was  in  the  course 
of  obtaining  charter  and  sasine,  his  right  was  challenged  by  two 
competitors,  who  had  raised  reductions  of  his  service  and  taken  out 

aU  documents  tending  to  instruct  the  averments  and  denials  of  the  pursuer  in  the  case, 
and  the  afflrmative  of  the  issues  therein."  But  in  Morton  v.  Soott,  18i4,  6  D.,  1105, 
this  was  stated  to  be  a  special  case ;  and  on  the  Court  expressing  a  doubt  as  to  the  com- 
petency of  such  a  general  article,  it  was  withdrawn.  A  condescendence,  both  of  the 
writings  called  for  and  of  the  purpose  for  which  they  were  to  be  produced,  was  req&ired 
in  Kennedy  v,  Hope,  1880,  8  S.,  1029.  But  the  common  practice  is  to  state  the  latter 
orally  at  the  bar. 

(k)  Pattinson  t;.  Robinson,  1844,  6  D.,  944.  (/)  Scott  v.  L.  Napier,  1786,  M^ 

368;  8966--Elch..  "Witness,"  No.  8,  8.  C;  affd.,  Cr.  and  St.,  441— See  also  Smith  v 
E.  Airley,  11th  March  1816  (not  rep.),  noted  in  Tait's  £▼.,  178,  9;  infra,  i  1841  (u). 

(m)  Auld  V.  Mag.  of  Ayr,  7th  Feb.  1818  (not  rep.),  noted  in  Tait's  £r.,  179. 
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competing  brieves,  the  Court  refused  to  allow  these  parties  to 
inspect  indiscriminately  the  contents  of  the  ancestor's  charter- 
chest  (n).  And  "  the  like  was  again  found  "  (o).  But  an  opposite, 
and  (it  is  thought)  a  more  just,  decision  was  pronounced  a  few 
years  afterwards,  where,  aft-er  a  person  had  been  served  heir,  and 
had  taken  possession  of  the  ancestor's  charter-chest,  a  competing 
heir,  who  had  raised  a  reduction  of  the  service,  was  allowed  to  have 
inspection  of  the  charter-chest  and  all  the  family  papers ;  the  Court 
considering  that  the  case  was  like  a  competition  of  brieves,  in 
which  neither  party  had  a  preferable  right  to  the  family  papers, 
and  that  "  the  case  was  very  different  from  the  case  where  the  right 
to  the  lands  was  attacked,  not  the  possessor's  title  as  heir"  (p). 
In  another  case  of  the  same  kind  a  diligence  was  granted  to  a  party 
during  the  preparation  of  the  record,  to  recover  writs  tending  to 
instruct  the  pedigree  on  which  he  founded,  reserving  to  the  com- 
missioner to  judge  whether  the  entire  documents  should  be  exhi- 
bited, or  only  excerpts  taken  from  them,  in  the  event  of  their  also 
relating  to  other  matters  (r).  The  object  of  the  qualification  was 
to  prevent  the  diligence  from  being  turned  into  a  fishing  diligence, 
by  which  documents  applicable  to  an  entirely  different  case  from 
the  one  in  issue  might  have  been  discovered. 

§  1341.  The  Court  will  probably  allow  a  somewhat  general 
diligence  in  cases  of  fraud,  where  the  allegations  are  specific ;  be- 
cause, if  they  are  true,  it  is  probable  that  considerable  secrecy  will 
have  been  observed  in  regard  to  such  writings  as  bear  on  them,  and 
tlierefore  the  pursuer  should  not  bo  limited  to  the  recovery  of  writ- 
ings which  he  can  specify.  Accordingly,  in  an  action  for  recovery 
of  property  which  had  been  stolen  from  the  pursuers,  the  defenders 
being  the  alleged  accomplices  of  one  who  had  been  hanged  for  the 
theft,  and  one  of  them  being  his  widow,  where  the  pursuers  craved 
diligence  to  recover  all  letters  between  certain  dates,  at  the  interval 
of  a  year  from  each  other,  addressed  to  the  principal  thief  by  his 
own  name  or  certain  assumed  names;  and  where  the  defenders 
maintained  that  the  dates  and  names  of  the  persons  by  whom  the 
letters  were  written  must  be  given ;  the  Court  repelled  the  objection 
in  the  special  circumstances  of  the  case,  holding  that  as  the  aUega- 


(n)  D.  Hamilton  v.  Douglas,  1761,  M.,  8966  (affd.  on  appeal;  see  note  to  6  B.  Snp., 
912).  The  right  of  the  parties  to  call  for  production  of  individual  writings  was  ad- 
mitted, (o)  Boss  V.  Ross,  1762,  noted  in  M.,  8969.  (p)  Caimcross  o. 
Heatloy,  1766,  5  B.  Sup.,  912.  (r)  Fraser  v.  L.  Lovat,  19th  December  1840, 
F.  C. 
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tions  of  theft  were  specific,  it  was  absurd  to  require  a  more  precise 
condescendence  (»). 

Nor  will  the  Court  insist  for  a  precise  specification,  by  date  or 
otherwise,  where  the  party  calling  for  documents  under  a  general 
description  qualifies  an  interest  in  them,  and  is  not  trusting  to  such 
grounds  of  action  or  defence  as  may  turn  up  under  a  fishing  dili- 
gence (f).  On  the  other  hand,  if  the  party's  object  is  to  hunt  for 
Haws  in  his  opponent's  titles,  whore  he  has  not  condescended  on 
any  existing  in  individual  writings,  he  will  not  be  allowed  access  to 
the  deeds,  merely  because  he  can  describe  them  by  their  dates  or 
other  identifying  marks  (u). 

§  1342.  As  to  what  writings  may  be  recovered  from  an  oppon- 
ent there  is  no  definable  rule,  every  case  depending  on  the  nature 
of  the  writings  called  for,  and  the  purpose  for  which  production  of 
them  is  required.  It  may  be  observed,  however,  that  private  plans 
of  an  oi)ponent's  estate  may  not,  whereas  judicial  plans  may,  be 
called  for  (a?).*  Defences  prepared  but  not  lodged  (y),  and  letters 
written  but  not  dispatched  (z),  may  not  be  recovered,  because  they 
are  private  like  the  party's  unuttered  thoughts.  So  (as  afterwards 
fully  illustrated)  communications  between  parties  on  the  same  side 
of  a  case  and  relating  to  the  conduct  of  it  (a),  and  communications 


(«)  National  Bank  v.  Heath,  1832,  10  S.,  694.  See  also  M*Ck>wan  v.  Wright,  1862, 
15  D.,  229.  (0  See  this  illustrated  in  the  cases  of  Ministers  of  Edinburgh  v. 

Mag.  of  Edinburgh,  1763,  M.,  3969— Rose  v.  Grant,  1781,  M.,  8971— Hepburn  v,  Bar- 
clay, 1687,  M.,  8964,  all  noted  tupra,  §  1886— See  also  Campbell  v.  Campbell,  1828, 
2  S.,  139. 

(ti)  Thus  in  Smith  i;.  £.  Airley,  11th  March  1815  (not  rep.),  noted  in  Tait's  £y., 
178,  9,  where  one  of  the  heritors  in  a  division  of  commonty  produced  a  prescriptive  title 
commencing  eighty  years  before,  the  Court  would  not  grant  to  competing  parties  a  dili- 
gence to  recover  the  heritor's  prior  titles,  although  these  (twenty  in  number)  were  speci- 
fied distinctly  by  date  and  otherwise ;  the  object  of  the  production  being  to  discover 
whether  there  was  any  limitation  of  the  party's  right.  The  Court  also  refused  to  or- 
dain the  heritor  to  produce  certified  copies  of  such  parts  of  the  writings  as  might  throw 
light  on  the  point  at  issue. 

(z)  Ferrier  v.  Young,  1827,  6  8.,  882.  (y)  Gavin  v.  Montgomery,  1880, 

9  S.,  218.  (z)  Livingstone  v,  Murrays,  1881,  9  S.,  757.  (a)  Rose  p. 

Medical  InvaUd  Insur.  Co.,  1847,  10  D.,  156. 


3  In  a  declarator  of  right  of  way  or  footpath,  the  Court  allowed  the  pursuers  access 
to  the  defender's  titles,  to  the  effect  of  getting  extracts,  at  the  sight  of  a  commissioner, 
of  such  portions  as  related  to  the  footpath,  although  there  was  no  averment  on  record 
that  the  titles  referred  to  it;  and  also  to  correspondence  and  specifications  relative  tu 
the  erection  of  a  march-waU  between  two  estates  across  the  footpath ;  but  they  refused 
access  to  the  titles  of  an  adjoining  estate,  from  which  the  footpath  claimed  was  separated 
by  a  stream  ;  Riggs  v.  Drummond,  1861,  28  D.,  1251. 
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between  parties  and  their  legal  advisers  (6),  are  in  general  privi- 
leged. 

§  1343.  When  it  cannot  be  ascertained  without  inspection  of  a 
writing,  whether  a  party  is  entitled  to  production  of  it,  the  Court 
usually  appoint  it  to  be  exhibited  to  the  commissioner  who  con- 
ducts the  examination,  in  order  that  he  may  determine  how  far  it 
is  private,  and,  if  necessary,  may  make  a  special  report  on  the 
point,  in  order  to  obtain  the  advice  of  the  Court  (d).  In  matters 
of  great  delicacy  the  Court  sometimes  require  the  haver  to  state  to 
the  commissioner  the  nature  of  the  document,  and  his  objection  to 
producing  it,  and  if  these  are  satisfactory  to  that  officer,  production 
of  the  document,  even  to  him,  will  not  be  required  (e).  A  remit 
for  the  same  purpose  is  sometimes  tnade  to  the  clerk  of  court,  or 
to  one  of  the  judges.  This  subject  is  resumed  in  a  subsequent  sec- 
tion (/).« 

•    IV.  0/ Prodtiction  of  Writings  in  the  Jumds  of  Third  Parties, 

§  1344.  Writings  which  a  party  to  a  suit  requires  in  modum 
probaiionis  may  be  recovered  from  third  parties,  whose  property  or 
in  whose  possession  they  are  (g) ;  and  if  access  to  them  is  neces- 
sary for  enabling  the  party  to  prepare  his  record,  production  may 
be  obtained  for  that  purpose  (A).  A  specification  of  the  writings 
called  for  is  required  (f );  and  the  havers  (who,  not  being  parties  to 
the  cause,  cannot  oppose  granting  the  diligence)  may  decUne  to 
produce  the  writings  on  any  reasonable  ground,  e.g.,  that  they  are 


(6)  See  chapter  on  privileged  oommunications,  ir\fra. 

{d)  See  Campbell  v.  Campbell,  1828,  2  S.,  189— Jams  v.  Anderson,  1841,  8  D.,  990 
'Clark  V.  MiteheU,  1825,  4  S.,  102— Fraser  v.  L.  Loyat,  19th  Dec.  1840,  F.  C.  {ntpra, 
2  1840)— Paton  v.  Paton,  1668,  M.,  8968.  See  Houldsworth  v.  Walker,  1819,  2  Mur., 
86,  where  the  Court  would  not  order  a  party  (a  large  mercantile  company)  to  produce 
their  books  at  a  trial,  but  of  consent  allowed  them  tp  be  examined  by  the  clerk  of  court. 
In  Fullerton  v.  Town  of  Dumbarton,  1888, 11  S.,  861,  the  Court  allowed  a  party  inspec- 
tion at  the  sight  of  a  commissioner  of  town  council  records,  which  he  asked  diligence  to 
recoTer.  See  also  Fraser  v.  Dunbar,  1886,  18  S.,  960,  where  the  Court  allowed  an  in- 
spection at  sight  of  the  Sheriff. 

(e)  See  Graham  i;.  Sprott,  1847,  9  D.,  646,  infra  (n)— Fisher  v.  Bontine,  1827,  6  S., 
880— Scott  V.  L.  Napier,  1786,  M.,  868,  8966,  and  Cr.  and  St.,  441,  S.  C. 

(/)  See  infra,  {  1862.  {g)  Shand's  Pr.— Tait  Ev.,  179.  (A)  See  aupra, 

i  1888— Graham  v.  Sprott,  1847,  9  D.,  646.  (t)  Tait  £y.,  n9>n»— Shand's  Pr., 


"  Buchanan  v.  CuUen,  1868,  1  Macph..  268— Same  case,  1868, 1  Macph..  848. 
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private  papers  (A),  or  are  manifestly  irrelevant  to  the  issue  (I). 
Thus  in  an  action  by  an  heir  of  entail  against  his  father,  who  during 
his  son's  minority  had  possessed  and  managed  and  sold  part  of  the 
estate,  to  constitute  certain  claims,  estimated  at  £40,000,  arising 
out  of  his  father's  intromissions  with  the  estate,  where  the  law- 
agent  of  one  of  the  purchasers  (who  was  not  called  as  a  defender), 
when  cited  by  the  pursuer  as  a  haver,  was  required  to  produce  his 
client's  title-deeds  to  the  subjects  sold,  and  other  documents  con- 
nected therewith  ;  the  Court  (on  an  appeal  from  the  finding  of  the 
commissioner)  held  that  the  agent  was  not  bound  to  produce  the 
writings  called  for,  or  even  to  exhibit  them  to  the  commissioner. 
Their  Lordships  held  the  agent  to  be  in  the  same  situation  as  his 
client,  who  could  not  be  required  to  produce  his  own  title-deeds  in 
a  question  between  third  parties,  whereby  flaws  in  them  might  be 
discovered  so  as  to  found  an  action  against  himself;  for  if  the  pur- 
suer had  any  objection  to  the  titles,  it  was  considered  that  he  ought 
to  raise  an  action  of  reduction  or  exhibition  of  them,  where  the 
question  as  to  his  right  to  production  would  arise  in  proper  form  (m). 
Thus,  also,  in  an  action  of  damages  for  failure  to  deliver  shares  of 
railway  stock  sold  by  the  defender  to  the  pursuer,  where  the  defen- 
der obtained  a  diligence  to  recover  all  documents  tending  to  show 
the  price  of  the  company's  stock  at  certain  dates  (reserving  to  the 
havers  all  their  objections  to  the  production),  and  where  the  secre- 
tary of  the  company,  when  examined  as  a  haver,  declined  to  ex- 
hibit their  books  to  the  commissioner,  on  the  ground  that  they  con- 
tained private  transactions  of  the  company ;  the  Court  ordained 
him  to  make  such  exhibition,  in  order  that  the  commissioner  might 
judge  whether  the  books  should  be  produced  or  not,  reserving  to 
the  haver  to  state  to  the  commissioner  any  special  ground  on  which 
exhibition  even  to  that  oflBcer  ought  to  be  limited  (n).     The  Court 

{k)  In  an  action  of  divorce  for  adultery,  the  alleged  paramour  having  been  called  on 
to  produce  all  letters  which  passed  between  him  and  the  defender,  aU  letters  by  or  to 
him  in  any  way  connected  with  or  relating  to  the  defender,  and  aU  writings  or  papers 
relating  directly  or  indirectly  to  the  matter  in  issue,  declined  to  produce  them,  and  ap- 
pealed to  the  Court  against  the  decision  of  the  Sheriff-Commissary  repelling  his  objec- 
tion. The  pursuet  having  stated  that  he  did  not  insist  for  production  of  any  documents 
under  the  haver's  hand,  and  that  he  was  willing  that  the  commissioner  should  inspect 
the  other  writings  called  for,  and  should  determine  whether  they  ought  to  be  produced, 
the  Court  repelled  the  haver's  objection,  and  ordained  him  to  exhibit  the  writings  called 
for  to  the  oommiasioner,  to  be  dealt  with  in  the  manner  proposed ;  Don  v.  Don,  1848, 
10  D.,  1046. 

(I)  Tait  %v.,  ISO^Fraser  v.  Lang,  1823,  2  S.,  491,  (m)  Fisher  v.  Bontine, 

1827,  6  8.,  380— See  also  Scott  r.  L.  Napier,  1687,  M.,  858;  Elch..  ••  Witness."  9,  No.  7. 

(n)  Graham  v.  SproU,  1847,  9  D.,  646. 
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considered  that  the  company  were  entitled  to  the  same  prwteidion 
as  private  individuals  against  such  an  exhibition  as  would  be  hurt- 
ful to  their  affairs,  but  that  the  objection  stated  by  the  secretary 
was  too  broad  and  indiscriminate. 

As  already  noticed,  where  documents  belonging  to  a  third  per- 
son contain  entries  which  bear  upon  the  case  in  issue,  but  are  mixed 
up  with  others  of  a  private  character,  the  proper  course  is  to  have 
the  former  excerpted  at  the  sight  of  a  commissioner  of  Court  (o). 

§  1345.  In  general  the  question  whether  the  writings  called 
for  are  admissible  in  evidence  will  not  be  discussed  on  a  motion  for 
a  diligence.  But  if  they  are  manifestly  inadmissible,  the  diligence 
will  be  refused  ( p ) ;  and  it  will  not  be  granted  in  order  that  the 
party  may  use  the  documents  in  cross-examining  his  opponent's 
witnesses  (r).^ 

(o)  Supra,  I  140.  (p)  See  Fraaer  v.  Lang,  1828,  2  S.,  491. 

(r)  M'Loskey  v,  Glasgow  Marine  Ins.  Co.,  1848,  6  D.,  1018. 


7  In  an  action  for  reduction  of  a  settlement  on  the  ground  of  facility  and  circumven- 
tion, the  Court  refused  a  diligence,  at  the  instance  of  the  defenders,  to  recover  letters, 
or  copies  of  letters,  relative  to  the  state  of  mind  of  the  testator,  passing  between  particH 
who  had  been  called  as  defenders,  but  who  had  not  appeared,  and  who  might  be  adduced 
as  witnesses  at  the  trial.  The  Lord  Justice-Clerk  (Inglis),  after  consultation,  stated 
the  view  which  had  been  taken  by  the  whole  Judges.  As  the  letters  could  not  be 
given  in  evidence,  the  object  of  recovering  them  must  bo  to  use  tbem  in  taking  the  pre- 
cognition, or  in  conducting  the  examination  or  cross-examination  of  the  writers  at  the 
trial.  As  to  the  recovering  them  as  aids  in  taking  precognitions,  that  was  quite  out  of 
the  question.  In  the  other  view,  it  appeared  to  the  Court  that  the  proper  use  of  a 
diligence  was  to  recover  writings  of  the  nature  of  evidence,  and  capable  of  being  used 
as  evidence  in  the  cause — '*  not  that  we  ever  determine  beforehand  whether  the  writings 
to  be  recovered  will  be  admissible  as  evidence,  but  we  must  be  satisfied  that  the  writings 
arc  of  such  a  kind  as  may  be  used  in  evidence."  Hero  the  writings  were  not  of  that 
kind.  "  The  use  which  would  be  made  of  them  would  be  to  put  them  into  the  hands  of 
a  witness  and  make  him  read  them,  with  a  view  to  refresh  his  memory,  or  to  furnish 
counsel  with  information  to  enable  him  to  put  questions  in  cross-examination  to  cut 
down  the  evidence  in  chief,  and  in  eitlior  view  such  is  a  competent  use  of  writings,  if 
the  party  happen  to  have  them.  But  we  are  all  of  opinion  that  it  is  not  the  proiier 
office  of  a  diligence  to  put  a  party  in  possession  of  writings  of  that  kind  to  be  used  for 
such  a  purpose."  Such  letters  were  not  properly  documentary  evidence ;  if  any  words  in 
the  documents  were  material,  they  could  only  get  into  the  case  and  go  before  the  jury 
as  part  of  the  deposition  of  the  witness ;  not  being  documentary  evidence,  they  did  not 
require  to  be  put  in  eight  days  before  the  trial,  and  the  party  who  wished  to  use  them 
might  cite  the  person  who  liad  them,  and  so  get  them  and  use  them  at  the  trial ;  Living- 
htoii  V.  Dinwoodie,  1860,  22  D.,  1883.  In  Huxton  v.  Edinburgh  and  Glasgow  Railway 
Co.,  1868,  85  S<'.  Jur.,  596,  where  a  widow  claimed  damages  and  toleUium  from  the  com- 
pany for  the  death  of  her  husband,  who  had  been  killed  in  a  railway  collision,  the  defen- 
ders moved  the  Court  for  a  diligence  to  recover  from  law-agents  correspondence  and  other 
documents  tending  to  show  that  at,  and  for  some  time  prior  to,  the  death  of  her  husband 


Digitized  by 


Google 


§  1348.  ACTIONS  OF  EXHIBITION.  799 

\  .  Of  the  means  by  which  a  party  may  compel  production  of 
Writings  in  the  hands  of  another, 

§  1346.  In  our  older  practice  a  person  who  claimed  a  document 
as  his  own  recovered  it  by  means  of  an  action  of  exhibition  and 
delivery ;  mere  production  of  a  writ  being  obtained  by  an  action  of 
exhibition  («). 

The  first  of  these  proceedings  is  still  in  use.  It  is  an  indepen- 
dent action,  founded  on  the  pursuer's  right  of  sole  property  in  the 
document,  or  on  his  right  to  the  custody  of  it,  where  he  has  a  joint 
interest  in  its  subject  (f).  Accordingly,  where  one  who  had  been 
served  heir  under  a  charter  conveying  lands  and  a  peerage,  but 
whose  right  had  not  been  recognised  by  the  Crown,  brought  against 
the  party  having  right  to  the  lands  an  action  of  exhibition  and  de- 
livery of  all  titles  relating  to  the  peerage,  the  House  of  Lords  (re- 
versing the  judgment  of  the  Court  of  Session)  held  that  the  action 
could  not  be  maintained,  because  the  pursuer  was  unable  to  instruct 
that  right  of  property  in  the  documents  which  was  necessary  to 
support  his  action  (w). 

§  1347.  A  summary  petition  to  the  SherifiE  is  a  more  convenient 
procedure  for  recovering  writings  from  wrongous  possessors ;  and  it 
is  equally  competent  (x),  unless  the  right  to  the  possession  involves 
a  question  of  heritable  title.  But  it  ought  not  to  be  used  for  ob- 
taining production  of  documents  in  a  depending  process ;  the  pro- 
per course  being  to  apply  for  a  diligence  in  tlie  cause  in  common 
form  {y). 

§  1348.  An  action  of  simple  exhibition  is  competent  £ls  an  in- 
dependent process  for  the  purpose  of  enforcing  the  pursuer's  right 
to  have  a  document  exhibited  to  him  ;  e.gr.,  where  an  heir,  deliberat- 

(*)  Stair.  1,  7.  14— lb.,  4,  83,  1  to  6— Ersk^  4,  1,  62.  (t)  Stair,  ib.— Ewk., 

ib.— Tait,  175.  (u)  Ly.  Crawford  v.  Campbell,  1826,  2  W.  S.,  440;  reversing. 

2  S.,  737.  Lord  Gifford  (who  projwsed  the  judgment)  carefully  avoided  deciding  that 
the  pursuer  was  not  entitled  to  a  simple  action  of  exhibition  of  the  deeds  in  question. 

(z)  M'Kirdy  v,  M*LachIan,  1840,  2  D.,  949— Haig  v.  Buchanan,  1828,  2  S.,  412— 
Per  curiam  in  Peter  v.  Mitchell,  1826,  6  S.,  193.  (y)  M'Lure  tr.  Jaffray,  1827, 

6  S.,  229. 


the  pursuer  had  had  in  contemplation  the  bringing  an  action  to  have  the  marriage  de- 
clared a  nullity.  The  application  was  supported  on  the  ground  that  if  this  were  so. 
she  was  not  entitled  to  damage  for  injury  to  feelings ;  and  was  opposed  by  the  pursuers 
on  the  ground  of  the  irrelevancy  of  the  matters  sought  to  be  proved,  and  the  confiden- 
tiality of  the  documents  sought  to  be  recovered.  The  Court  unanimously  refused  the 
application.     See  also  Elmslie  v.  Alexander,  1862,  1  Macph..  209. 
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ing  whether  he  will  take  np  the  succession,  requires  exhibition  of 
documents  inferring  debt  against  his  ancestor — ^where  a  superior 
calls  on  his  vassal  to  exhibit  titles  flowing  from  himself  or  previous 
superiors — and  where  a  party- wishes  to  see  the  titles  to  his  estate, 
when  they  embrace  other  properties  also,  and  are  in  the  hands  of  a 
person  entitled  to  the  custody  of  them  («). 

§  1349.  There  is  also  an  accessory  action  of  exhibition  for  get- 
ting writings  produced  in  modum  probatumis  in  a  depending  pro- 
cess (a).  But  in  modem  practice  it  has  given  pleice  to  the  incident 
diligence  against  havers  (6).  And  where  writings  are  in  the  hands 
of  the  opposite  party,  they  may  be  recovered  either  by  a  diligence 
or  by  an  order  to  produce  them  under  certification  (c).  An  action 
of  exhibition,  however,  might  still  be  useful  where  there  is  reason 
to  fear  that  the  haver,  when  not  a  party  to  the  cause,  will  dAiy  pos- 
session of  the  document ;  because,  under  an  incident  diligence,  he 
can  only  be  forced  to  produce  if  he  admits  the  possession ;  whereas, 
in  an  action  of  exhibition,  that  fact  may  be  proved  by  witnesses  (rf). 

§  1350.  In  cases  of  urgency  the  Court,  on  a  summary  applica- 
tion, will  take  measures  for  preserving  docimients,  where  there  is 
ground  to  suspect  that  they  may  be  destroyed  or  made  away  with, 
before  production  of  them  can  be  obtained  in  a  process  in  which 
they  will  be  required  as  evidence.  Thus  where  a  party  had  failed 
in  an  action  of  proving  the  tenor  of  certain  deeds  alleged  to  instruct 
his  title  to  a  peerage ;  and  where  the  Officers  of  State,  who  had 
raised  an  action  of  reduction-improbation  of  his  service,  and  the 
grounds  and  warrants  thereof,  as  false  and  fabricated,  petitioned 
the  Court  to  prohibit  the  clerk  lending  up  certain  documents  which 

(»)  Stair.  1,  7.  14— lb.,  4,  83,  2— Ersk.,  2,  6,  3-Ib.,  4,  1,  62— Twt  Ev.,  175— See 
examples  of  this  action  in  Crauford  v.  L.  Lamington,  1626,  M.,  8960 — Hepburn  v.  Bar- 
clay. 1687,  M.,  8964— Paton  v.  Paton,  1668,  M.,  8963— R<we  v.  Grant,  1781.  M.,  8971— 
Clerk  V,  MitcheU,  1825,  4  S.,  102.  See  also  Ly.  Crawford  v,  Campbell,  supra  (w)— per 
L.  Alloway  in  Fisher  r.  Bontine,  1827,  6  S.,  880. 

(a)  Stair,  4,  88,  8— Ersk.,  4,  1,  52. 

(b)  Ersk.,  aupra — ^Tait  Ey.,  176— Shand's  Pr.,  868,  9.  In  criminal  cases  either  the 
prosecutor  or  the  prisoner  may  on  petition  obtain  a  commission  and  diligence  to  recover 
writings ;  Muckarsie,  1884,  BeU*8  Notes,  278 — Cameron,  1882,  ib.,  286.  In  practice, 
however,  the  prosecutor  obtains  access  to  documents  under  a  warrant  from  the  Sheriff 
to  cite  witnesses  and  open  shut  and  lockfast  places. 

(e)  Ersk.,  «ipra— Tait  Ev.,  177— Shand's  Pr.,  868. 

(d)  Stair,  1,  7,  14— lb.,  4,  88,  8.  In  the  first  of  these  passages  Lord  Stair  lays  down 
that  although  witnesses  are  admissible  to  prove  the  custody  of  the  document^  they  can- 
not be  received  to  prove  that  it  was  fraudulently  put  away ;  because  fVaud  being  a  mat- 
ter concerning  the  mind  and  purpose,  can  only  be  proved  by  writ  or  oath  of  party.  In 
modem  practice  witnesses  are  admissible  to  prove  fraud ;  see  mpra,  {  628. 
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had  been  produced  in  the  action  of  proving,  and  which  included 
the  documents  sought  to  be  reduced  and  certain  writings  required 
as  evidence  in  the  action  of  reduction ;  the  Court  granted  the  ap- 
plication, by  directing  the  clerk  to  the  process  to  keep  the  custody 
of  the  documents,  and  not  to  lend  them  to  either  party  without  au- 
thority from  their  Lordships  (e).* 

§  1351.  Until  recently,  havers  in  the  Court  of  Session  used  to 
be  cited  on  letters  of  diligence,  which  were  signed  by  the  extractor 
and  passed  the  signet  (/).  When  a  haver  duly  cited  did  not  ap- 
pear, the  Court  granted  letters  of  second  diligence,  which  were 
signed  and  signeted  in  the  same  way,  and  on  which  the  haver 
might  be  apprehended  and  brought  before  the  commissioner  (gr). 
If  there  was  ground  to  suspect  that  the  haver  would  not  attend,  or 
if  there  was  reason  for  urgency,  letters  of  first  and  second  diligence 
were  granted  at  once  (A).  In  practice,  they  were  given  out  to- 
gether without  cause  shown,  in  order  that,  if  necessary,  the  party 
might  enforce  attendance  (i).  A  certified  copy  of  the  interlocutor 
granting  the  commission  and  diligence  has  now  the  same  eflFect  as 
the  extract  under  the  former  practice  (k).     A  certified  copy  of  the 


(«)  Officers  of  State  v,  E.  Stirling,  1888,  11  8.,  625.  In  Orrok  v.  Gordon,  1847, 
10  D.,  86,  where  the  trustees  of  a  deceased  person  had  taken  possession  both  of  her 
papers  and  of  some  documents  belonging  to  her  niece,  which  were  beside  them,  and 
which  the  trustees  refused  to  deliver  up  on  the  ground  that  they  instructed  fraud  and 
circumvention  by  her  in  regard  to  certain  testamentary  writings  which  the  deceased  had 
executed  in  her  favour,  and  of  which  they  had  instituted  an  action  of  reduction,  the 
Court  held  that  the  trustees  had  no  right  to  withhold  the  papers ;  and,  as  a  sweeping 
diligence  to  recover  them  all  would  not  have  been  granted,  they  appointed  them  to  be 
delivered  up ;  but,  in  order  to  prevent  tampering  with  them  before  they  would  bo  pro- 
duced in  the  reduction,  directed  that  they  should  be  inventoried.  In  Barclay  v.  Gifford, 
1848,  5  D.,  1186,  where  a  person  applied  to  the  Court  to  interdict  certain  parties  from 
parting  with  or  destroying  a  letter  not  addressed  to  him,  but  containing  (as  he  alleged) 
injurious  statements  regarding  him,  the  Court  refused  his  application,  because  he  did 
not  set  forth  a  proper  right  or  interest  in  the  document,  and  had  neither  raised,  nor 
stated  that  he  intended  to  raise,  an  action  in  which  it  would  be  required  as  evidence. 
But  this  decision  is  not  of  much  weight,  as  the  Inner  House,  by  a  majority  of  two  judges 
to  one,  altered  the  Lord  Ordinary's  interlocutor. 

(/)  Shand's  Pr.,  871— Beveridge*s  Forms  of  Process,  604.  {g)  Shand,  npra 

— Beveridge,  606— Tait's  Ev.,  182— Fraser  v.  Nicholl,  1840,  2  D.,  1264. 

(A)  Shand's  Pr.,  872— Beveridge,  607.  (i)  Macf.  Pr.,  112. 

(k)  18  and  14  Vict.,  c.  86,  2  26.    There  is  a  similar  regulation  as  t6  cases  in  the 
Sheriff-<x)urt,  by  16  and  17  Vict,  c.  80,  §  11. 


"  The  Court  of  Queen's  Bench  have  held  that,  until  a  case  has  been  brought  into 
Cuurt,  they  have  no  power  over  documents,  and  that  they  cannot  pronounce  any  order 
in  reference  to  them ;  Burton  and  Saddler's  Co.,  1861,  in  re,  81  L.  J.  Q.  B.,  62. 
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interlocutor  fixing  a  trial  is  a  warrant  to  niessengers-at-arms  to  cito 
havers  to  the  trial  (J).  In  other  respects  tlie  mode  of  forcing  havers 
to  attend  and  produce  remains  as  formerly.* 

§  1352.  The  proceedings  for  recovery  of  writings  may  be  di- 
rected against  a  minor  pubes  (m).  But  writings  may  not  be  re- 
covered from  a  pupil,  because  he  has  not  a  legal  person,  and  is  in- 
cai)able  either  of  intromission  or  of  judging  whether  he  ought  to 
produce  (n).  The  proper  parties  to  call  are  his  tutors,  if  he  has 
any.  There  is  a  difference  of  opinion  as  to  whether  a  tutor  ad  litem 
can  be  appointed  for  the  purpose  to  a  pupil  who  has  no  tutors  (o). 
It  is  thought  that  a  pupil  may  be  examined  as  to  where  the  docu- 
ments are,  and  as  to  their  supposed  removal  or  destruction  {p). 


(t)  13  and  14  Vict.,  c.  86,  §  43.  But  if  the  haver  does  not  attend,  letters  of  second 
diligence  must  be  obtained.  In  practice,  letters  of  first  and  second  diligence  are  taken 
out  as  formerly.  (m)  E.  Mar  ».  his  Vassals,  1628,  M.,  8918~Tait  Ev.,  182— 

Sliand's  Pr.,  874— See  Maitland  w.  Cashogill,  1623,  M.,  8917.  (n)  Aitken  v. 

Hewat,  1628,  M.,  8907— Shand's  Pr.,  374—2  Fra«er  Pers.  and  Dom.  Rel.,  69. 

(o)  See  Fraser,  tupra — questioned  in  Shand,  tupra  (as  corrected  in  errata).  If  an 
action  of  exhibition  is  raised  against  a  pupil  without  tutors,  a  tutor  ad  litem  may  be  ap- 
pointed, although  the  competency  of  doing  so  in  an  incident  diligence  may  be  doubted. 

(/>)  See  infra,  §  1367. 


»  In  the  National  Exchange  Co.  v.  Drew  and  Dick,  1868,  20  D.,  837 ;  affirmed, 
April  20, 1860,  32  Sc.  Jur.,  482,  a  diligence  was  granted  at  the  instance  of  the  defenders 
for  the  recovery  of  writs.  Having  failed  to  recover  under  the  diligence  certain  documents 
which  they  said  were  essential  to  their  defence,  and  had  been  traced  into  the  possession 
of  the  pursuers,  they  moved  the  Court  for  letters  of  second  diligence  against  one  of  the 
havers  who  had  been  examined  under  the  diligence,  and  who  had  deponed  that  the  do- 
cuments were  not  in  his  possession.  They  argued,  that  as  the  documents  had  been 
traced  into  the  haver's  possession  since  the  raising  of  the  action,  and  as  he  must  either 
have  improperly  lent  them  away  or  must  be  improperly  withholding  them,  second  dili- 
gence, though  more  usually  applied  for  to  compel  the  attendance  of  a  haver  or  witness, 
might  competently  be  granted.  But  the  Court  were  of  opinion  that  letters  of  sectmd 
diligence  wore  not  the  appropriate  remedy.  *'  The  style  of  such  letters  is  familiar  in 
practice,  and  the  object  of  them  is  to  apprehend  and  bring  up  for  examination  a  haver 
who  disobeys  the  ordinary  citation.  I  never  heard  before  that  under  such  letters  a 
haver  could  be  at  once  imprisoned  in  respect  of  his  answers  being  unsatisfactory,  or 
amounting  to  a  withholding  or  fraudulent  putting  away  of  the  writs  called  for.  That 
is  a  wrong,  for  which,  if  it  can  be  instructed,  the  remedy  is  quite  different ;"  per  Lord 
Deas.  Lord  Curriehill,  however,  while  holding  that  no  foundation  for  the  motion  had 
been  laid,  was  of  opinion  that  letters  of  second  diligence,  operating  practically  as  a  cap- 
tion, might,  in  certain  circumstances,  be  a  competent  remedy.  It  has  been  held  that, 
although  interlocutors  disposing  of  the  competency  of  an  action  and  approving  of  is- 
sues are  appealed  to  the  flouse  of  Lords,  the  Court  is  not  precluded  from  granting  dili- 
gence for  recovery  of  documents  to  prepare  the  case  for  trial ;  Forbes  v.  Campbell,  1867, 
20  D.,  287.  The  Lord  Ordinary,  after  adjustment  of  issues  in  the  Outer  House,  can 
grant  diligence  for  the  recovery  of  writings  ;  Hornel  v.  Gordon,  1862,  24  D.,  661. 
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§  1353.  A  peer  must  attend  and  depone,  if  cited  under  a  dili- 
gence against  havers  (r) ;  and  it  seems  that  his  compliance  may  bo 
forced  by  imprisonment  («). 

§  1354.  At  one  time  there  were  no  means  of  forcing  havers' 
who  resided  beyond  Scotland  to  attend  or  depone  before  a  commis- 
sioner of  Court  (t).  This  defect  has  been  in  a  great  measure  re- 
medied by  a  statute,  which  enables  a  party  who  has  obtained  a  com- 
mission for  the  examination  of  havers  from  any  court  of  law  in 
Scotland,  to  compel  their  attendance  in  any  part  of  the  United 
Kingdom,  within  which  the  diligence  may  require  to  be  executed  (u). 
A  certified  copy  of  an  interlocutor  by  a  Sheriff,  fixing  a  diet  of 
proof,  is  a  sufficient  warrant  for  the  citation  of  havers  residing  be- 
yond the  sheriffdom,  provided  it  be  indorsed  by  the  sheriff-clerk  of 
the  county  where  the  haver  resides  (x). 

§  1355.  A  diligence  cannot  be  obtained  from  any  court  in  Scot- 
land for  production  of  part  of  the  records  of  a  foreign  court  (under 
which  term  are  included  the  courts  in  England  and  Ireland),  or  for 
production  of  writings  in  a  foreign  register  (y).  The  Court  of  Ses- 
sion, however,  has  granted  a  recommendation  to  tlie  proper  authori- 
ties to  allow  access  to  writings  in  Chancery  (z). 

§  1356.  In  submissions  where  parties  require  documents  in  the 
hands  of  their  opponents,  production  may  be  secured  by  an  order 
from  the  arbiter  under  certification.  And  production  of  documents 
in  the  hands  of  tliird  persons  may  be  obtained  on  petiticm  to  the 
Court  of  Session,  or  Sheriff  of  the  bounds,  to  interpone  authority  to 
a  commission  granted  by  the  arbiter  to  examine  havers  (a).  A 
commission  of  this  kind,  with  authority  of  the  Court  of  Session  in- 
terponed  thereto,  has  been  enforced  in  England  under  the  act  6  and 
7  Vict.,  c.  82  {by^ 

(r)  D.  Montrose  v.  M'Cauley,  1711,  M.,  10,029— Fraser  v.  Nicholl,  1840,  2  D.,  1264. 

(s)  Burnett  Cr.  Law,  461.  This  subject  is  fully  notictid  in  the  chapter  on  compelb'ng 
witnesses  to  attend,  infra,  §  18S7,  et  teq.  (t)  Izatt,  13th  June  1809,  F.  C— Glyn  v, 

Johnston  &  Co.,  1834, 18  S.,  126.  (m)  6  and  7  Vict.,  c.  82,  §  6.    See  Appendix,  and 

chapter  on  compelling  witnesses  to  attend,  infra,  §  1887,  et  teg.  (x)  16  and  17 

Vict.,  c.  80,  S  11.  ^     (y)  Jeffrey  v,  M'Gregor,  1826,  6  S.,  48— Richardson  v.  Forbes' 

Tr.,  1860,  22  Sc.  Jur.,  481— Ross  v.  Ross,  1782,  M.,  4600.  («)  Richardson  v,  Forbes' 

Tr.,  supra.  (a)  Ker  v.  Scott,  1670,  M.,  684— Stevenson  v.  Young,  1696,  M.,  ib. 

—Harvey  v,  Gibson,  1826,  4  S.,  809— Blaikies  Brothers  v.  Aberdeen  Railway  Co.,  1861, 
18  D.,  1307— See  also  Houldsworth  v.  Walker.  1819,  2  Mur.,  86.  If  the  haver  without 
good  cause  refuses  to  produce  the  documents,  warrant  to  imprison  him  may  be  obtained 
on  a  second  petition.  {b)  Blaikies  Brothers  v.  Aberdeen  Railway  Co.,  ntpra. 


1^  As  to  the  rules  to  be  observed  in  the  recovery  and  retention  by  the  public  prose- 
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VI.  Of  the  Procedure  in  examining  Havers. 

§  1357.  The  preliminary  procedure  in  examining  havers  is  the 
same  as  in  proofs  on  commission.  The  haver  attends  before  the 
commissioner,  and  after  being  sworn,  he  is  asked  whether  he  can 
produce  all  or  any  of  the  writings  in  the  specification.  At  one  time 
havers  could  only  be  compelled  to  depone  generally  that  they  had 
not  the  writs  at  the  time  of  examination,  or  since  citation,  and  had 
not  put  them  away  at  any  time.  But  the  Court  passed  an  Act  of 
Sederunt  (c),  which,  on  the  preamble  of  the  inconvenience  of  such 
depositions,  ordained  havers  "  to  answer  to  all  special  pertinent  in- 
terrogators in  relation  to  their  having  of  the  writs  or  putting  the 
same  away,  or  as  to  their  knowledge  and  suspicion  by  whom  the 
same  were  taken  away,  or  where  they  presently  are,  that  the  pur- 
suer may  thereby  make  discovery,  and  recover  the  same ;"  declar- 
ing that  they  will  not  be  decerned  against  as  havers,  "  unless  it  be 
foimd  that  they  had  had  the  writs  since  the  citation,  or  fraudidently 
put  them  away  at  any  time." 

§  1358.  A  haver  cannot  escape  from  producing  a  writing  which 
is  within  the  specification,  by  deponing  generally  that  it  will  not 
support  the  party's  pleas,  because  he  is  not  entitled  to  judge  of  that 
matter,  and  admitting  such  depositions  would  give  occasion  to  pre- 
varication (c?).  Persons  may  be  examined  in  order  to  prove  that  a 
document  existed  at  a  certain  date  (c),  or  with  a  view  to  adducing 
secondary  proof  of  its  terms  (/),  or  to  establish  the  casTis  amissionis 
in  an  action  of  proving  the  tenor  {g)}^    And  although  a  diligence 

(c)  A.  S.,  22d  February  1688.  (d)  Ly.  Campbell  v.  E.  Crawford,  1783,  M., 

8978— Tait  Ev.,  182.  (e)  Boyd  v,  Anderson,  1821,  1  S.,  144. 

(/)  Ewing  ».  Crichton,  1827,  4  Mur.,  184— Scott  v.  Millar,  1830,  5  Mnr.,  242— 
Home  i;.  Hardy,  1842,  4  D.,  1184— Contra,  Clark  v.  Spence,  1824,  3  Mur.,  454. 

(g)  Boyd  »».  Anderson,  1823,  2  S.,  363— Livingstone  v.  Murray,  1880,  9  S.,  161— 
Falconer  v.  Stephen,  1849,  11  D.,  1338. 


cutor  of  documents  in  criminal  cases,  see  observations  by  the  Lord  Justice-Clerk  (Hope) 
in  H.  M.  Adv.  v.  Madeleine  Smith,  2  Irv.,  675. 

11  The  pursuer  in  an  action  of  declarator  of  marriage  tendered  herself  as  a  haver, 
for  the  purpose  of  proving  the  loss  or  destruction  of  certain  documents,  vrith  a  view  to 
proving  their  contents  by  parole.  The  Lord  Ordinary  (Ardmillan)  found  that  the  pro- 
posed examination  was  without  precedent  or  authority,  and  inadmissible ;  and  the  Inner 
House  adhered.  "  The  testimony  of  the  pursuer  as  a  witness  is  inadmissible.  Then 
her  examination  merely  as  a  haver  on  her  own  requisition  is  quite  unnecessary.  If  slie. 
wore  a  haver  or  holder  of  documents,  of  which  she  desired  production,  a  diligence 
against  herself  was  not  required,  for  production  of  the  document  was  within  her  power. 
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cannot  be  put  in  force  except  by  the  party  who  obtained  it,  yet  a 
haver  who  has  been  examined  for  that  party  is  subject  to  cross- 
examination  ;  and  if  he  has  produced  documents  or  excerpts,  he 
may  be  required  to  produce  others  which  are  cross  to  them,  in  order 
that  the  production  may  not  be  one-sided  or  partial  (h), 

§  1359.  The  examination  ought  to  be  confined  to  matters  which 
are  relevant  to  the  existence  and  recovery  of  the  document,  any 
examination  as  to  the  merits  of  the  cause  being  irregular  (i).  It 
was  partly  on  this  ground  that,  in  an  action  of  proving  the  tenor  of 
a  codicil,  after  one  of  the  defenders  when  examined  for  the  pursuer 
as  a  haver  had  deponed  that  he  destroyed  the  document,  a  co- 
defender  was  not  allowed  to  ask  him  whether  in  doing  so  he  had 
acted  by  the  granter^s  directions  (i).^  It  follows  from  this  rule  that 
the  deposition  of  a  haver  cannot  be  used  as  that  of  a  witness  on  the 
merits  of  the  cause  (I).  It  has  even  been  rejected  where  the  depo- 
nent had  died  before  the  trial  (m). 

(A)  Dunlop'a  Tr.  v,  L.  Belhaven,  1S52,  14  D.,  825— Thorburn  v.  Hoby,  1868,  16  ib., 
767.  (i)  Ker  v.  D.  Boxburghe,  1822,  8  Mur.,  188— CampbeU  v.  Davidson,  1827, 

4  Mur.,  178 — Dye  v,  Reid,  1881,  9  S.,  842  (where  the  Court  ordered  the  objectionable 
passages  in  the  deposition  to  be  deleted)— Tait  Ev.,  181.  (k)  Falconer  u. 

Stephen,  1849,  11  D.,  1838,  per  Lord  Wood  (Ordinary).     See  htpra,  §  1806. 

(0  Cases  noted  wjora  (t)— Scott  t-.  M'Gavin,  1821.  2  Mur.,  494. 

(f»)  Campbell  v.  Davidson,  1827,  4  Mur.,  178,  per  Lord  Chief-Commissioner.  There 
is  room  for  doubt  on  this  point. 


But  she  was  really  not  a  haver.  It  is  explained,  on  the  part  of  the  pursuer,  that  the 
object  of  this  proposed  examination  was  not  to  recover  or  produce  documents,  but  to  en- 
able her  to  depone  in  regard  to  the  loss  or  destruction  of  documents  of  which  she  says 
that  she  was  once  in  possession,  and  which  she  avers  to  have  been  lost,  or  to  have  been 
destroyed  by  the  defender.  The  defender  was  called  as  a  haver  for  the  pursuer,  and 
fully  examined.  In  so  far  as  he  may  have  admitted  the  loss  or  destruction  of  any  do- 
cuments, it  was  open  to  the  pursuer  to  tender  secondary  evidence  of  their  contents.  But 
he  has,  on  examination  by  the  pursuer  as  a  haver,  sworn  that  he  did  not  destroy  the 
documents  referred  to,  and  the  attempt  to  prove  such  a  fact  by  the  deposition  of  the 
pursuer  herself,  in  a  cause  where  she  cann»t  be  a  witness,  is  contrary  to  the  rules  of 
evidence  and  the  practice  of  the  Court ;"  Longworth  v,  Telverton,  1862,  24  D.,  696. 
Until  a  party  has  exhausted  his  powers  under  a  diligence  to  recover  principals,  he  is  not 
entitled  to  know  the  contents  of  documents  of  which  the  haver  only  holds  copies ;  Mann 
•.  Smith,  1861,  28  D.,  688. 

13  A  haver,  in  the  course  of  his  deposition  under  a  diligence  to  recover  certain  states, 
and  materials  used  in  preparation  thereof,  and  copies  in  all  instances  where  the  princi- 
pals could  not  be  obtained,  deponed  that  he  had  destroyed  a  state.  The  Court  held  that 
it  was  incompetent  to  put  the  questions, — Did  you  destroy  the  state  under  instructions 
from  any  one?  and,  Do  you  know  who  prepared  the  destroyed  state ?->being  questions 
intended  to  test  the  veracity  of  the  haver,  and  not  competently  arising  under  such  an 
examination ;  but  they  allowed  him  to  be  asked.  When  he  destroyed  the  state  ?  Where 
he  destroyed  it?  and,  Why  ho  destroyed  it?  CuUen  v.  Thomson  and  Kerr,  1868. 
1  Macph..  284. 
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§  1360.  Where  the  haver  produces  the  writings  called  for,  the 
report  of  the  commissioner  states  so,  specifying  the  documents, 
which  are  marked  by  the  haver,  commissioner,  and  clerk  to  the 
commissioner,  as  relative  thereto.  If  they  are  numerous,  they  may 
be  mentioned  as  enumerated  and  described  in  an  inventory,  signed 
by  these  persons  ;  the  individual  documents  being  marked  with 
their  initials  (/i).  The  commissioner  ought  to  report  specially  upon 
any  matters  which  he  considers  ought  to  be  brought  under  the  no- 
tice of  the  Court ;  and  tlie  Court  sometimes  direct  him  to  make  a 
special  report  regarding  documents  exhibited  to  him  (o). 

VII.  Of  admitting  and  proving  Documents  at  the  Tried, 

§  1361.  As  the  admissibility  of  a  document  depends  in  most 
cases  on  the  purpose  for  which  it  is  tendered,  the  recovery  of  writ- 
ings under  a  diligence  does  not  exclude  any  objection  to  their  being 
received  in  evidence  at  the  trial  (2?),  or  by  the  Court  when  the  case 
is  not  tried  by  jury  (r).  But  the  Court  sometimes  decide  upon  the 
admissibility,  when  the  diligence  is  granted  («).  In  such  cases  it 
will  be  proper  to  repeat  the  objection  at  the  trial,  if  there  is  any 
intention  to  bring  the  judgment  of  the  Court  under  review,  or  if 
the  circumstances  under  which  the  document  is  tendered  present 
the  question  in  a  new  shape  (f).  When  a  party  means  to  object  to 
a  document  being  admitted,  he  ought  to  do  so  when  it  is  first  pro- 
duced at  the  trial ;  and  it  is  too  late  to  object  after  the  document 
has  been  examined  upon,  and  when  it  is  formally  tendered  in  evi- 
dence upon  the  case  of  the  party  who  founds  on  it  being  closed  (u). 
Yet  if  it  is  tendered  for  a  purpose  which  is  not  covered  by  the  pre- 
vious examination,  the  opposite  party  is  not  barred  from  objecting 
to  its  admission  for  such  additional  purpose. 

§  1362.  It  has  been  said  that  "  where  documents  alleged  to  be 
confidential  are  called  for  to  be  used  at  a  jury  trial,  the  practice  in 
the  Court  of  Session  is  the  same  as  in  England,  viz.,  that  the  docu- 
ments having  been  sealed  up,  the  judge  who  is  to  try  the  case  opens 
the  packet,  and,  according  to  his  opinion,  treats  them  as  confiden- 
tial or  not ;  that  his  decision  may  be  brought  by  bill  of  exceptions 

(n)  Tait  Ev.,  182.     See  the  forms  given  ia  the  Appendix.  (0)  FraJler  v, 

Sandeman,  1886,  14  S.,  877.  {p)  Simpson  v,  Macfarlane,  1822,  8  Mur.,  194— 

Paul  V.  Commercial  Insur.  Co.,  1881,  9  S.,  842— Brash  i>.  Steel,  1846,  7  D.,  689— 
M'Cowan  v,  Wright,  1868,  16  D.,  229,  494.  (r)  Hannay's  Tr.  v.  E.  Galloway, 

1828,  6  S.,  689— Noble  v.  Scott,  1848,  6  D„  727.  (»)  See  Brash  v.  Steel,  mpru. 

[t)  See  M'Cowan  v.  Wright,  tupra.  (u)  Robertson  v.  Thorn,  1848, 11  D.,  868. 
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before  the  Court,  who,  if  tlie  judge  held  the  documents  to  be  confi- 
dential, open  the  packet  in  like  manner,  and  decide  according  to 
their  opinion ;  and  so,  if  the  matter  be  taken  to  the  House  of 
Lords  "  (x).  But  this  practice  occasions  delay  at  the  trial ;  while 
there  is  an  obvious  propriety  in  withholding  from  the  presiding 
judge  documents  which  are  kept  from  the  jury  (y).  Accordingly, 
where  the  objection  of  confidentiality  was  taken  before  the  trial,  the 
Court  ordered  the  documents  to  be  transmitted  to  one  of  their 
number,  whom  they  requested  to  examine  them  with  a  view  to 
production  of  such  as  were  not  privileged,  and  to  excerpts  being 
taken  from  any  which  were  only  partially  protected  (2).  In  other 
cases  this  duty  has  been  intrusted  to  the  Lord  Ordinary,  when  the 
cause  was  depending  before  him  (a),  to  the  principal  Clerk  of 
Court  (6),  and  to  the  Commissioner  who  executed  the  dili- 
gence (c).^* 

§  1363.  Some  documents,  if  formal,  are  probative — that  is,  they 
are  admissible  in  evidence  without  their  authenticity  being  proved. 
Of  this  nature  are  deeds  bearing  the  statutory  solemnities  (rf),  deeds 
containing  a  statement  that  they  are  holograph  (e),  bills  (/),  no- 
tarial instruments  (^),  and  messengers'  executions  (A),  extracts 
from  public  records  in  Scotland  (t),  and  some  others.  The  rules  as 
to  such  documents  have  been  already  considered. 

§  1364.  Documents  which  do  not  fall  under  this  class  will  only 
be  received  on  being  admitted  or  proved  to  be  what  they  are  alleged 
to  be  (k).     This,  for  example,  is  required  as  to  the  private  books  of 


(2)  Per  L.  Meadowbank  in  Watt  v.  MitcheU,  1839,  1  D.,  698. 

(y)  Per  L.  Justice-Clerk  in  M'Cowan  v.  Wright,  1868,  16  D.,  236. 

(2)  M'Ck>wan  v.  Wright,  tupra,  (a)  Aitkenhead  v.  Black,  1888,  16  S., 

1183.  (6)  M'Lea  r.  Reid,  1836,  14  S.,  102.  (e)  Campbell  v.  Camp- 

bell, 1828,  2  S.,  139— Jarvia  v.  Andereon,  1841,  3  D.,  990.  (d)  Supra,  g  636, 

etteq.  {e)  Supra,  J  764.  (/)  Supra,  §  798.  (ff)  Supra^ 

§  1186,  ei  teq.  (h)  Supra,  U  1226-7,  1248.  (t)  Supra,  §  1260,  et 

uq,    Ajb  to  extracts  from  foreign  records  see  tupra,  I  1284,  et  Meq.  (k)  Macf. 

Pr.,  173— E.  Fife  ».  E.  Fife's  Tr.,  1816,  1  Mur.,  106. 


12  In  Hay  v.  Edinburgh  and  Glasgow  Bank,  the  defender  objected  to  produce  certain 
documents  on  the  plea  of  confidentiality.  The  Court,  having  held  that  the  plea  of  con- 
fidentiality was  not  limited  to  documents  of  a  date  subsequent  to  the  raising  of  the  ac- 
tion, remitted  to  Lord  Cowan  to  ascertain  whither  the  documents  in  question  were  of  a 
confidential  nature.  Lord  Cowan  having  reported  that  they  were,  the  Court  ordered  the 
documents  to  be  sealed  up  and  redelivered  to  the  owner ;  Hay  v.  Edinburgh  and  Qlas- 
gow  Bank,  1858,  20  D.,  701. 
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a  person  (Z),  a  ship's  articles  (in),  a  log-book  (n),  correspondence  (o), 
and  writings  (except  bills  and  promissory-notes),  privileged  as  in 
in  re  mercatorta  (p).  In  general,  the  ^witness  who  proves  a  docu- 
ment must  speak  from  his  own  knowledge ;  and  therefore,  where  a 
book  of  accounts  was  tendered  as  the  book  of  one  named  Law  (who 
was  not  a  party  to  the  case),  and  where  the  party  who  tendered  it 
offered  to  adduce  Watt,  from  whom  it  had  been  recovered  under  a 
diligence,  and  who,  it  was  said,  would  prove  that  he  got  it  from 
Law  as  LaVs  book  (Law,  when  examined  as  a  haver,  having  de- 
poned that  it  was  in  the  hands  of  Watt)  the  Court  held  the  proof  to 
be  incompetent.  And  they  afterwards  refused  to  admit  Law  to 
prove  the  book,  because  he  had  been  in  court  throughout  the 
trial  (r).  But  where  a  vntness  produced  a  bulker's  book,  the  objec- 
tion that  the  person  who  v^rote  it  was  not  called  to  prove  it,  was 
repelled,  because  the  witness  deponed  that  he  held  it  to  be  an  of- 
fice-book, and  had  regulated  his  conduct  by  it  («).  In  England, 
entries  in  a  banker's  books,  which  are  open  to  all  the  clerks,  may 
be  proved  by  any  of  them,  as  well  as  by  the  actual  writer  (t).  But 
in  this  country  there  is  not  yet  a  fixed  rule  on  the  point  (u).  The 
rules  as  to  proving  excerpts  taken  before  a  commissioner  are 
noticed  above  (i^)." 

§  1365.  It  is  a  common  practice  for  parties,  in  order  to  save 
the  necessity  for  proving  documents,  to  lodge  before  the  trial  writ- 
ten notes  of  admissions  of  their  authenticity  (x).  But  it  is  often 
necessary  to  have  documents  proved,  in  order  that  the  mode  in 
which  they  were  prepared  may  be  brought  before  the  jury. 

(/)  Stuart  w.  Mitchell,  1883,  11  S.,  1004— Anderson  v.  Wishart,  1818,  1  Mur.,  435. 
(m)  Carleton  v.  Strong,  1816, 1  Mur.,  27.  (n)  Same  case,  ib.,  82. 

(o)  E.  Fife  V.  E.  Fife's  Tr.,  tupra.  (p)  Supra,  |  784. 

(r)  Stuart  v.  Mitchell,  supra.  («)  Edinburgh,  Leith  and  Hull  Shipping 

Company,  1819,  2  Mur.,  188.  {i)  Fumess  v.  Cope,  1828,  2  Mo.  and  Pa.,  197. 

(u)  See  this  subject  noticed  wpra,  i  80,  et  teq,  (w)  U  141,  142. 

(z)  Macf.  Pr.,  86. 


1*  In  a  trial  before  a  jury  at  the  instance  of  an  inspector  of  poor,  the  pursuer  pro- 
posed to  give  in  evidence  excerpts  from  the  minute-book  of  the  board,  which  had  been 
recovered  under  a  diligence,  in  the  course  of  which  the  books  had  been  exhibited  in 
presence  of  the  defender's  agent,  but  the  excepts  were  not  certified  by  the  commissioner 
to  be  correct.  None  of  the  principal  minute-books  had  been  lodged  eight  days  before 
the  trial,  but  some  of  them  were  produced  at  the  trial,  others  were  not.  On  an  admis- 
sion that  the  excerpts  from  the  books  produced  were  correctly  made,  they  were  admitted 
as  evidence.  The  excerpts  from  the  books  not  produced  were  refused ;  Beattie  v.  Mac- 
kay  and  Paterson,  1868,  1  Macph.,  279. 
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VIII.  Of  getting  up  Documents /ram  Public  Begisters, 

§  1366.  The  Court  of  Session,  as  the  supreme  civil  court  in 
Scotland,  has  power  to  ordain  the  keepers  of  the  public  registers  to 
deliver  up  documents  in  their  official  custody  (y).  And  "  when  any 
deeds,  or  steps  or  warrants  of  extracted  processes  deposited  with 
the  Lord  Clerk-Kegister  are  required  in  processes  depending  before 
the  permanent  Lords  Ordinary,  it  shall  not  be  necessary  to  apply 
to  the  Inner  House  for  a  warrant  for  the  transmission  of  such  docu- 
ments, but  the  Lords  Ordinary  before  whom  the  causes  depend 
may  grant  such  warrant  when  the  productions  appear  to  them  to 
be  necessary  for  the  ends  of  justice ;  provided  always  that  the  mo- 
tion is  intimated  to  the  opposite  party,  and  also  to  the  said  Lord 
Clerk-Begister,  or  his  deputy,  two  days  before  the  motion,  and  that 
no  relevant  objection  is  stated  thereto.  And  the  said  warrant  shall 
be  certified  by  the  clerk,  and  delivered  to  the  Lord  Eegister  or  his 
deputy  at  receiving  up  the  documents  "  (2).  In  jury  causes,  "  when 
it  is  deemed  necessary  by  either  of  the  parties  that  the  original  of 
any  registered  instrument  or  any  recorded  process,  or  any  process 
depending,  or  that  may  have  depended  in  any  other  court,  should 
be  lodged  in  process,  it  shall  be  competent  for  the  party  to  apply  to 
the  Lord  Ordinary  in  the  cause  before  the  issues  are  signed,  and 
thereafter  to  the  Court,"  "  for  a  warrant  to  authorise  and  direct  the 
Lord  Clerk-Kegister  and  his  deputes,  or  the  keeper  of  any  other 
register  in  whose  custody  the  instrument  or  process  is  preserved,  or 
the  clerk  of  any  court  before  which  such  process  is  depending,  or 
may  have  depended,  to  deliver  up  the  same  to  the  clerks  "  appoint- 
ed to  act  in  the  business  of  trial  by  jury,  "  at  the  office  in  the  Re- 
gister House,  in  order  to  be  produced  at  the  trial,  upon  delivery  of 
the  warrant,  and  a  proper  receipt  and  obligation,  for  redelivery  after 
the  trial ;  and  provided  such  application  has  been  intimated  to  the 
agent  of  the  opposite  party,  and  also  to  the  Lord  Clerk-Register  or 
his  deputes  two  days  before  such  application  is  made,  it  shall  be 
competent  to  the  Lord  Ordinary  or  the  Court,  if  they  shall  see 
cause,  to  grant  such  warrant,  in  such  terms,  and  under  such  condi- 
tions and  qualifications  as  may  be  deemed  necessary''  (a).     If  the 


(y)  See  cafles  infra,  {  1869,  a  ttg,  (2)  A.  8.,  24th  Dec.  1838  (Enrolment 

of  New  Causes,  &c.),  I  16.  Mansfield  v.  Stewart,  1840,  2  D.,  1236.  At  common  law  a 
lioni  Ordinary  has  not  power  to  ordain  the  Lord  Clerk-Register  to  transmit  documents 
in  his  cnstody ;  Simpson,  182?*,  7  S..  874.  («)  A.  R..  16th  Fob.  1841,  $  20. 

VOL,  II.  M 
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case  has  boen  set  down  for  trial,  and  the  motion  is  made  during  va- 
cation, it  shall  be  heard  by  the  judge  who  is  to  preside  at  the  trial, 
if  in  Edinburgh,  or  by  a  judge  who  is  to  be  on  the  circuit,  if  it  is 
to  be  on  circuit ;  and  in  case  of  their  absence  respectively,  by  the 
Lord  Ordinary  on  the  Bills,  it  being  shown  to  the  satisfaction  of  the 
judge  before  whom  the  motion  is  made  that  it  could  not  have  been 
made  during  the  session  (6)." 

§  1367.  Any  writ  given  in  by  a  person  for  registration  in  the 
books  of  Council  and  Session  may,  without  judicial  authority,  be 
got  up  by  him,  or  by  any  one  employed  by  him,  within  six  months 
after  the  in-giving,  provided  it  has  not  been  booked  (c). 

§  1368.  In  cases  which  do  not  fall  within  the  provision  just 
noticed  it  is  for  the  Court,  in  the  exercise  of  its  discretion,  to  deter- 
mine whether  writings  should  be  taken  out  of  the  public  registers 
for  any  purpose  ;  and  if  so,  to  prescribe  proper  means  for  securing 
their  preservation  and  return.  The  following  cases  illustrate  the 
views  of  the  Court  on  the  subject. 

§  1369.  The  Court  have  refused  to  grant  warrant  to  transmit  an 
extracted  process  from  the  records  of  their  own  Court,  with  a  view 
to  its  production  in  evidence  in  a  cause  depending  before  them  (rf), 
or  depending  in  a  Sheriff-court  (e),  because  an  extract  of  the  decree, 
or  certified  excerpts  of  part  of  the  process,  are  sufficient  for  the 
purpose  (/).  In  an  action  of  simple  reduction  of  a  deed  on  the 
ground  of  error  in  the  testing  clause,  the  Court  refused  to  order  the 
original  to  be  put  into  process,  but  appointed  one  of  the  keepers  of 
the  record  to  attend  with  it,  when  it  should  be  required  in  modum 
probationia  (g).  And  in  a  reduction  on  the  ground  of  facility  and 
circumvention,  the  Court  refused  an  application  by  the  defender  to 
have  two  deeds,  which  had  been  entered  in  the  books  of  Council  and 
Session,  delivered  up,  in  order  to  be  shewn  to  witnesses  in  Arbroath; 
but  granted  warrant  for  delivery  of  them  to  the  clerk  of  process,  in 

(b)  A.  S.,  16th  Feb.  1S41,  §  21.  {c)  16S5,  c.  88.    See  b  striking  iUustration 

of  the  effect  of  this  provision  in  M'Leod  v,  Guninghftme,  1841,  3  D.,  1288 ;  affd.,  6 
Bell's  Ap.  Ca.,  210,  noted  tupra,  }  727.  There  is  not  any  corresponding  power  to  get  up 
deeds  from  inferior  court  records ;  see  Brown  v.  Rankine,  11th  March  1809,  F.  C,  and 
Barclay  ».  Brown,  1811,  Hume  D.,  923,  noted  supra^  ib.,  §  ib.  (df)  Anderson, 

1827,  5  S.,  543— Monro,  1828,  7  S.,  62.  (e)  Meikleham,  1889,  2  D.,  166. 

(/)  See  supra,  I  1265.  (g)  Gay^'ood,  1828,  6  S.,  363.    The  alleged  vitia- 

tion was  at  the  fold,  and  would  have  been  increased  if  the  deed  had  been  produced  in 
process.     See  also  Alison,  1829,  7  S.,  652. 


i»  MacLean  v.  M'Lcan's  Tnwfpes,  1R61.  23  P.,  1262,  i^upra,  I  1830,  note  »— Coch- 
1  iinp  r.  Forricr.  1  HoO.  21  D.,  7  \^. 
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order  that  he  might  take  them  to  the  place  and  exhibit  them  to  the 
witnesses  or  otherwise  as  might  be  necessary  (A). 

In  an  election  case  before  the  Reform  Act,  where  the  complainer 
moved  the  Court  for  a  warrant  on  the  town  clerk  of  Dunfermline  to 
produce  the  burgh  court-books  in  process,  or  at  least  in  the  hands 
of  the  clerk  to  the  process,  the  motion  was  refused,  on  the  ground 
that  the  books  were  a  record  which  was  by  law  kept  at  Dunfermline, 
and  that  parties  who  wished  to  examine  them  were  entitled  and 
bound  to  inspect  them  there  (t). 

§  1370.  It  is  not  a  sufficient  reason  for  allowing  a  deed  to  be 
taken  out  of  the  register  in  order  to  be  produced  in  a  foreign  Court, 
that  its  terms  require  to  be  proved  in  an  action  depending  there, 
because  most  foreign  Courts  admit  an  extract  from  a  public  re- 
cord (ik).  But  where  the  Court  of  Session  have  been  satisfied  that 
the  foreign  Court  would  not  allow  the  terms  of  the  deed  to  be  proved, 
except  by  the  deed  itself,  they  have  granted  warrant  to  have  the 
original  placed  in  the  hands  of  an  officer  of  Court  to  be  exhibited  by 
him  (Z);  while  in  other  cases  they  have  allowed  it  to  be  delivered  to 
the  party,  on  his  finding  security  to  return  it  to  the  record  within 
a  limited  time  (m).     In  an  old  case  the  creditor  in  a  bond  got  it  up 

(A)  Mansfield  o.  Stewart,  1840,  2  D.,  1285.  (t)  CampbeU  v.  Black,  6th  July 

1818,  F.  C.  (k)  BartwiBtle  r.  L.  Clerk-Register.  1826,  8  S.,  602— Morton  v. 

L.  Clerk- Ebegister,  1881,  10  S.,  162— Wharton  Peerage  Case,  1846, 12  CI.  and  Fin.,  303 
— See  these  cases  noted  supraf  1 1286. 

(0  In  Malcolm,  1847,  19  8c.  Jiir.,  488,  the  Court  aUowed  a  deed  to  be  taken  out  of 
the  records  of  Council  and  Session,  and  placed  in  the  hands  of  an  assistant-clerk  of 
court,  to  be  by  him  exhibited  at  a  trial  in  England.  And  in  Annandale,  1828,  6  S., 
667,  they  intrusted  a^deed  in  the  same  way  to  a  depute-clerk  of  court  who  had  been 
subpoenaed  to  attend  the  trial.  In  both  of  these  cases  warrant  to  deliyer  up  the  deed  to 
a  private  party  was  refused.  See  also  Wharton  Peerage  Case,  1846,  12  CI.  and  Fin., 
296,  wpira,  i  1286. 

(m)  In  Cunningham,  1821,  1  S.,  98,  the  creditor  in  a  bond  recorded  in  the  books  of 
Council  and  Session,  wishing  to  enforce  it  against  the  debtor  in  Jamaica,  where  an  ex- 
tract is  not  admissible,  was  aUowed  to  get  it  up,  on  finding  caution  to  return  it  in  a 
year,  an  authenticated  copy  being  deposited  in  the  record  in  place  of  it.  In  Bloxam  v. 
E.  Bosslyn,  1826,  8  S.,  428,  a  party  who  had  raised  an  action  of  damages  for  infringe- 
ment of  a  patent  in  England,  obtained  warrant  on  the  Director  of  Chancery  to  deliver 
up  the  original  specification  of  the  patent,  on  granting  bond  to  return  it  within  three 
months.  He  produced  an  opinion  of  English  counsel,  stating  that  it  was  necessary  for 
the  cause  that  the  original  should  be  produced.  (But  compare  this  case  with  Morton  v. 
L.  Clerk-Register,  1881,  10  S.,  162,  noted  tupra,  i  1286.)  In  Duncan  v.  L.  Clerk-Re- 
gister, 1842,  4  D.,  1617,  where  the  trustees  under  a  trust-deed  of  settlement  which  had 
been  recorded  in  the  books  of  Council  and  Session,  applied  for  delivery  of  the  deed,  in 
order  to  enable  them  to  administer  property  in  the  East  Indies,  and  where  they  stated 
that  the  Indian  court*  had  refused  to  allow  them  to  adminiKter  on  their  producing  an 
i^xtract,  the  Pourt  granted  the  appliration,  on  tlu*  parties  fin'ling  security  to  return  the 

2  M 


Digitized  by 


Google 


812  GETTING  UP  DOCUMENTS.  §  1370- 

from  the  books  of  Council  and  Session  for  production  in  Dantzic  in 
an  action  against  the  debtor,  apparently  without  having  been  re- 
quired to  find  security  to  return  it  (w)." 

§  1371.  The  Court  granted  a  petition  by  the  Lord  Advocate  for 
warrant  to  have  a  deed  which  was  recorded  in  the  books  of  Council 
and  Session  delivered  up  on  the  Crown  agent's  receipt,  for  the  pur- 
pose of  investigation ;  one  of  the  persons,  whose  name  was  affixed 
to  the  deed,  having  lodged  information  that  it  was  a  forgery  (o). 
Where  a  patentee  applied  to  have  the  royal  warrant  for  letters  of 
patent,  which  was  recorded  in  Chancery,  delivered  up,  that  it  might 
be  transmitted  to  the  Home  Secretary  for  the  purpose  of  having  a 
misnomer  corrected,  the  Court  granted  the  application  (p).  And 
they  granted  warrant  to  have  a  deed,  which  had  not  been  properly 
stamped,  delivered  up  to  the  agent  of  a  party  foimding  on  it,  in  or- 
der to  get  the  proper  stamp  affixed,  security  being  found  to  return 
it  within  a  limited  time  (r). 

§  1372.  The  Crown  Charters  Act  provides  that  when  the  last 
charter,  or  retour,  or  decree  of  service  in  favour  of  a  party  applying 
for  a  crown-charter  cannot  be  lodged  with  the  presenter  of  signa- 
tures, it  shall  be  competent  to  that  officer,  or  to  the  person  apply- 
ing for  the  charter,  to  "  refer  to  the  copy  thereof  engrossed  in  the 
register  of  the  great  seal,  or  in  the  register  of  retours  or  decrees  of 
service,  and  to  procure  exhibition  thereof  as  evidence  of  the  terms 
of  such  last  charter,  or  retour,  or  decree  of  service  f  and  the  Lord 
Clerk-Begister  is  authorised  and  required  to  make  regulations  for 
such  exhibition  being  obtained  upon  the  joint  application  of  the 
vassal  and  of  the  presenter  of  signatures  (a). 

deed  within  six  months ;  an  extract  of  it,  duly  authenticated,  being  lodged  in  the  regis- 
ter in  its  stead.  (n)  Finlayson  v.  Finlayson,  1627,  M.,  18,541. 

(o)  King*8  Advocate,  1881,  9  S.,  887.  (p)  Whitehead,  1886,  14  S.,  460. 

(r)  Laidlaw,  2l8t  January  1840,  F.  C— Adamson,  1852.  14  D.,  1045. 

(*)  10  and  11  Vict.,  c.  51,  i  5. 


1^  See  cases  in  note  ^,  }  1286,  supra. 
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BOOK  SECOND. 

OF  STATEMENTS  AND  OATHS  OF  THE  PARTIES  TO  THE 
CAUSE,  AND  PERSONS  REPRESENTING  THEM. 


§  1373.  Evidence  may  be  furnished  by  the  parties  to  a  cause  in 
several  ways — viz.,  1st,  by  a  writing  under  their  hands,  prepared  as 
the  record  of  a  transaction ;  2d,  by  a  statement  (written  or  verbal) 
made  without  the  sanction  of  an  oath ;  3d,  by  a  statement  on  oath 
as  a  party  under  the  common  law;  and  4th,  by  a  statement  on  oath 
as  a  witness  under  the  Law  of  Evidence  Amendment  Act.  The 
first  of  these  kinds  of  evidence  has  been  considered  under  the  title 
"  Private  Writings."  The  last  will  be  noticed  in  treating  of  "  Tes- 
timony." The  following  chapters  will  embrace  the  second  and 
third  kinds  of  evidence,  with  their  expansion  under  the  rule  qui 
/acitper  alium/acitper  ae, 

§  1374.  Evidence  furnished  by  the  parties,  or  those  for  whom 
they  are  responsible,  usually  occupies  a  high  place  in  regard  to  the 
knowledge  which  the  individual  has  of  the  facts  to  which  he  speaks. 
But  as  to  its  probable  truthfulness,  there  is  a  marked  contrast  be- 
tween that  which  is  favourable,  and  that  which  is  unfavourable,  to 
the  party.  This  contrast  is  seen  in  the  admissibility,  as  well  as  in 
the  credibility,  of  the  evidence  in  question. 
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TITLE  I. 

OF  STATEMENTS  MADE  (NOT  ON  OATH)  BT  A  PARTY  IN 
FAVOUR  OF  HIMSELF. 


§  1375.  It  is  a  leading  rule  in  the  law  of  evidence  that  a  party 
may  not  adduce  in  his  own  favour  statements  made  by  himself. 
And  this  is  just;  for  even  an  honest  litigant  is  rarely  found  to  speak 
or  write  impartially  on  the  subject  of  his  suit ;  while  false  evidence 
would  frequently  be  concocted,  if  a  party  could  have  his  own  ac- 
count of  the  matter  in  issue  laid  before  the  jury.  Besides,  when 
such  statements  come  (as  they  often  do)  through  third  persons  to 
whom  they  have  been  made,  they  are  subject  to  all  the  objections 
which  render  hearsay  evidence  inadmissible  (a). 

§  1376.  This  rule  is  obsei-ved  in  every-day  practice.  The  fol- 
lowing cases,  in  which  there  are  some  peculiarities,  illusti:ates  its 
application.  Although  the  statements  of  every  partner  of  a  com- 
pany are  evidence  against  the  company  in  questions  with  third  per- 
sons, yet  in  an  accoimting  between  the  representatives  of  two  de- 
ceased partners  regarding  the  company  affairs,  it  was  held  that  en- 
tries in  the  private  books  of  one  partner  are  not  evidence  in  favour 
of  his  representatives,  where  it  is  not  proved  that  the  other  partner 
was  privy  to  them  (6).  In  an  action  of  damages  for  breach  of  con- 
tract, the  defenders,  who  were  a  body  of  road  trustees,  were  not  al- 
lowed to  use  their  own  minute-book  to  prove  an  arrangement  be- 
tween them  and  a  third  party,  which  was  a  fact  relevant  to  their 
defence  (c).  Where  Sir  Gteorge  Mackenzie  sued  the  Town  of  Elgin 
for  arrears  of  his  salary  as  their  advocate,  entries  in  the  town-books 
were  admitted  to  prove  the  granting  of  the  salary,  but  were  held 

(a)  See  mpra,  I  88,  et  seq.  {b)  Smith  v.  Mitchell,  1880,  6  S.,  82;  affd., 

4  W.  S.,  47.  (c)  Inglis  v.  Cunninghame,  1826,  4  Mur.,  77. 
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not  probative  of  yearly  payments  thereof  by  their  treasurer,  "  see- 
ing their  books  prove  against  them,  but  not  for  them  "  (d).  Where 
the  trustee  on  the  sequestrated  estate  of  a  company  called  upon  one 
of  the  creditors  to  communicate  a  payment  he  had  received  in 
Jamaica,  on  the  allegation  that  it  had  been  paid  out  of  funds  be- 
longing to  the  company,  the  trustee  was  not  allowed,  with  the  view 
of  proving  that  fact,  to  found  on  correspondence  between  him  and 
hifl  attorney  in  Jamaica  (e).  Where  the  trustee  in  a  similar  se- 
questration tendered  one  of  the  partners  as  a  witness,  Lord  Presi- 
dent Hope  would  not  allow  him  to  use  the  statutory  Sederunt  Book, 
in  order  to  show  that  the  partner  had  been  discharged,  and  had 
therefore  not  an  interest  to  render  him  inadmissible  (/).  This 
ruling,  however,  may  be  questioned,  as  the  discharge  was  a  fact  to 
the  prejudice  of  the  creditors,  although  in  the  particular  case  it  was 
tendered  as  evidence  for  them ;  and  it  would  have  been  admissible 
as  proof  of  the  discharge  in  any  proceedings  at  the  instance  of  the 
creditors  against  the  bankrupt. 

In  a  question  of  boundaries,  minutes  of  an  ex  parte  riding  of 
marches  were  held  inadmissible  as  evidence  for  the  heritor  at  whose 
instance  the  riding  took  place,  because  they  were  in  eflfect  state- 
ments by  him  in  his  own  favour  (gr). 

The  exception  from  this  rule  in  the  case  of  business  books  has 
been  already  noticed  (h), 

§  1377.  But  a  party  may  prove  that  he  made  a  certain  state- 
ment when  that  fact  is  relevant  to  his  case,  independently  of  the 
question  whether  the  statement  is  true  ;  because  the  fact  which  is 
thus  laid  before  the  jury  does  not  come  through  the  tainted  channel 
of  the  party's  own  narrative,  but  admits  of  independent  evidence 
like  any  other  fact  in  the  cause.  Upon  this  principle — which  is 
analogous  to  that  already  noticed  in  treating  of  hearsay  {{) — ^a  party 
may  prove  that  he  made  a  certain  complaint,  or  sent  a  certain 
notice  (A),  or  took  a  protest  (Q,  and  the  like,  where  such  facts  are 
relevant.  So,  where  the  state  of  mind  of  a  party,  or  his  feelings  to- 
wards another,  are  in  issue,  his  statements  may  be  evidence  for 

(d)  Mackenzie  v.  Town  of  Elgin,  1698,  4  B.  Snp.,  64~8ee  fi^pra,  |  1172. 

(e)  Young,  Boss,  Bichardson,  k  Ck).  v.  Muir,  1824,  2  Sh.  Ap.  Ca.,  25;  reversing,  22a 
January  1819  (not  reported).  (/)  Mansfield  v.  Maxwell,  1885,  18  S.,  721. 
The  rubric  bears  that  the  book  was  held  not  to  be  sufficient  per  ae.  But  the  report  it- 
self is  not  so  qualified.  (g)  Hunter  v,  Dodds,  1882,  10  S.,  888.  See  also 
Rosenberg,  1842.  BeU's  Notes,  285  {h)  Supra,  I  1179,  et  uq. 

(i)  See  iupra,  }  86,  and  cases  there  cited.  (k)  Gordon  v.  Suttie,  1826, 

4  Mur.,  88— Kerrs  v.  Penman,  1880,  5  Mur.,  144.  {})  Cases  noted  mpra,  I  1188. 
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him  or  persons  in  liis  right,  because  they  are  the  natural  indications 
of  his  thoughts  and  feelings  (m).  Accordingly,  where  a  number  of 
obligatory  documents  granted  by  a  person  to  his  son-in-law,  and 
bearing  to  be  for  value  received,  were  challenged  by  the  granter's 
representatives,  on  the  ground  of  having  been  extorted  by  intimi- 
dation, fraud  and  circumvention  from  him  when  in  old  age  and 
facile,  the  summons  also  embracing  a  count  and  reckoning  at  the 
instance  of  the  representatives  against  the  son-in-law  ;  and  where 
the  pursuers  tendered  certain  account-books  which  had  been  kept 
by  the  deceased,  and  asked  witnesses  whether  he  had  made  certain 
statements  as  to  payments  by  himself,  and  which  were  inconsistent 
with  the  apparent  acknowledgments  in  the  documents  in  issue,  ob- 
jections to  the  admission  of  both  kinds  of  evidence  were  repelled 
in  the  Court  of  Session ;  and  the  judgment  was  affirmed  on  appeal. 
Lord  Jruro,  in  proposing  the  affirmance,  pointed  out  with  much 
clearness  the  distinction  between  using  such  evidence  in  an  issue 
of  resting-owing,  and  in  a  question  as  to  the  state  of  mind  and 
memory,  the  imbecility  or  insanity  of  a  person.  As,  therefore,  the 
evidence  was  admissible  for  the  latter  purpose,  the  exception  to  its 
admissibility  was  ill  founded ;  while,  from  no  exceptions  having 
been  taken  to  the  judge's  charge,  it  was  to  be  presumed  that  he  di- 
rected the  jury  to  what  part  of  the  issue  the  evidence  in  question 
ought  to  be  applied  (n). 

This  case  shows  that,  when  the  utterance  of  a  certain  statement 
may  be  proved  as  a  circumstance  in  the  cause,  but  not  as  evidence 
of  the  facts  stated,  the  proper  course  is  to  admit  the  statement  and 
to  direct  the  jury  to  give  effect  to  it  only  for  its  legitimate  purpose; 
the  party  against  whom  the  evidence  is  used  excepting  to  the 
judge's  charge,  if  it  tends  to  mislead  the  jury  upon  the  point. 

§  1378.  In  like  manner,  a  prisoner  may  show,  as  an  exculpa- 
tory circumstance,  that  his  statements  regarding  the  matter  libelled 


(m)  Cases  noted  supra^  i  88,  et  teq.  (n)  Cairns  v.  Marianski,  1850, 12  D.,  919, 

1286 ;  affd.,  1  Macq.,  212.  Lord  Truro  observed,—"  I  must  ask  by  what  test  do  you 
always  try  whether  a  man  is  of  sane  or  weak  mind  ?  Shut  out  his  declarations  and  his 
conduct,  and  what  test  will  remain  by  which  you  are  to  try  the  state  of  his  mind  ?  If 
the  issue  had  been  whether  Fairservice  (the  deceased)  was  indebted  to  Marianski  (the 
defender),  what  Mr  Fairservice  had  .said  or  done  about  this,  not  in  the  presence  of  Ma- 
rianski or  to  his  knowledge,  might  be  subject  to  objection.  But  when  the  question  is 
imbecility  of  mind,  or  insanity,  there  is  in  truth  no  other  evidence  pertinent  to  that 
issue  but  the  man's  declarations  and  conduct,  his  sayings  and  doings."  In  this  case 
(12  D.,  1290)  Lord  Moncroiff  mentioned  a  similar  decision,  Graham  v.  Macalpine,  and 
observed  that  "  innumerable  cases  of  the  same  kind  have  occurred." 
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have  been  consistent  (o),  although  none  of  them  can  be  admitted 
as  independent  evidence  of  the  facts  which  they  set  forth. 

§  1379.  Again,  a  party  may  found  upon  his  own  letter  or  state- 
ment, when  it  has  been  recognised  or  admitted  by  the  individual  to 
whom  it  was  addressed  (p),  and  where  the  recognition  of  it  is  ad- 
missible ;  the  point  before  the  jury  in  such  a  case  being  the  con- 
duct of  the  person  addressed,  which  cannot  be  proved  without  ad- 
mitting the  statement.  Upon  the  same  principle  a  party  may 
prove  a  statement  made  by  himself  in  the  presence  of  his  antagon- 
ist, the  relevant  inquiry  there  being  the  conduct  of  the  latter  party 
on  the  occasion  (r).  And  it  is  the  constant  practice  in  criminal 
courts  to  adduce  this  kind  of  evidence,  in  order  to  show  the  man- 
ner in  which  the  prisoner  conducted  himself  when  he  was  charged 
with  the  offence,  or  when  facts  relating  to  it  were  mentioned  in  his 
presence  («). 

A  person  has  been  allowed  to  found  upon  his  letters  to  his  op- 
ponent, in  order  to  show  that  he  made  without  contradiction  the 
statements  which  they  contain  (t), 

§  1380.  Farther,  where  a  party  has  led  evidence  of  statements 
made  by  his  antagonist,  the  latter  may  prove  other  statements 
which  he  made  on  the  occasion,  in  order  that  the  jury  may  not  re- 
ceive a  partial  impression  from  selected  passages  in  the  conversa- 
tion (u).  And  a  party  proving  a  conversation  may  commence  with 
examining  upon  his  own  statement,  when  that  is  necessary  to  the 
proper  understanding  of  expressions  on  which  he  is  entitled  to 
found  (x).  But  a  party  will  not  be  allowed  to  use  this  rule  as  a 
pretext  for  proving  such  statements  made  by  him  as  are  extrinsic 
to  the  subject  of  conversation. 

In  like  manner,  when  a  party  puts  in  letters  written  by  his  op- 


(o)  2  Al.,  555--Forre8t,  1887,  1  Swin.,  404^BeU'8  Notes,  285. 

Ip)  Doe  d.  Bnme  v.  Rawllngs,  1806,  7  East,  279— Burgess  v.  Burgess,  1817, 2  Hag. 
Con.  Rep.,  286—1  Phill.  Ey.,  406.  Where  letters  by  the  agent  of  oue  party  had  been 
referred  to  on  both  sides  in  the  Court  of  Session,  they  were  received  as  evidence  in  the 
House  of  Lords ;  Hall  v.  Brown,  1814,  2  Dow,  876.  (r)  Hay  v.  Boyd,  1822, 

8  Mur.,  18.  (<)  On  this  subject  see  supra,  §  274,  et  aeq, 

(0  Hamilton  v.  Hope,  1827,  4  Mur.,  288 ;  compared  with  Hatton  v.  Peddle,  1880,  6 
Mur.,  168.  (u)  Chapelain  v.  Baillie,  1821,  2  Mur.,  469— Reid  v.  Stoddart, 

1820,  ib.,  241.  See  Paterson  v.  Shaw,  1880,  6  Mur.,  274,  where,  in  an  action  of  da- 
mages for  slander,  a  witness  for  the  pursuer  having  in  his  examination  in  chief  been 
asked  as  to  certain  statements  made  by  the  defender,  and  having,  in  cross-examination 
for  the  defender,  said  he  asked  the  defender  what  authority  he  had  for  making  the 
statements,  the  defender  was  allowed  to  ask  what  answer  ho  gave. 

(x)  See  Mills  V.  Albion  Ins.  Co.,  1826,  4  Mur.,  142. 
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ponent,  he  may  accompany  them  by  those  in  his  own  hand,  to 
which  they  are  answers,  or  which  are  answers  to  them ;  and  the 
other  party  may  produce  any  additional  letters  under  his  hand  dur- 
ing the  correspondence  on  the  same  matter,  which  may  tend  to 
make  the  production  complete  (y)}  So,  where  one  reads  to  the 
jury  part  of  his  opponent's  pleadings,  the  latter  may  require  him  to 
read  the  whole  of  the  statement  on  the  same  branch  of  the  case  (a). 
And  if  a  party  gives  in  evidence  part  of  a  letter  or  other  document 
under  the  hand  of  his  opponent,  the  latter  may  insist  on  his  reading 
the  remainder  of  it,  if  that  seems  to  be  necessary  for  the  proper 
understanding  of  the  part  founded  on  (a).  On  the  same  principle, 
a  party  may  produce  writings  under  his  own  hand,  where  writings 
which  are  produced  refer  to  them  either  expressly  or  by  implica- 
tion BB  partes  ejusdem  negotii  (b), 

§  1381.  Whenever  statements  by  a  party  form  part  of  the  res 
gestce  of  acts  which  are  in  evidence,  they  may  be  proved  by  him,  as 
tending  to  explain  the  acts  with  which  they  are  connected.^  This 
doctrine  has  been  so  fully  considered  in  treating  of  hearsay  (c),  that 
it  will  suffice  for  the  present  purpose  to  quote  a  few  cases  illus- 
trating its  application  to  proof  by  a  party  of  his  own  statements. 
Where  a  pursuer  proved  that  he  delivered  a  certain  memorial  to  a 
witness,  he  was  also  allowed  to  prove  the  instructions  which  he 

(y)  Wight  V.  Liddell,  1829,  6  Mur.,  40— Stevenson  f,  Kyle,  1849,  11  D.,  1086--8ee 
also  Dunlop'8  Tr.  v.  L.  Belhaven,  1852,  14  D.,  825— Thorbum  v.  Hoby,  1863,  16  D., 
767.  («)  Jamieson  v.  Main,  1830,  5  Mur.,  118.  (a)  Cameron  v. 

Gamerons,  1820,  2  Mur.,  288.  (6)  See  this  subject  considered  supraf  {  180,  «< 

teq.  (c)  SuprOf  |  92,  et  aeq. 


1  Longworth  v.  Yelverton,  1862,  24  D.,  696~Smlth  i;.  Prickett,  1861,  7  Jur.,  N.  S,, 
610. 

>  In  an  action  of  declarator  of  marriage,  it  was  held  that  evidence  of  statements 
made  by  the  pursuer  to  lodging-house  keepers,  and  others,  in  the  absence  of  the  do- 
fender,  was  inadmissible,  unless  where  the  statements  formed  part  of  the  re*  getta.  In 
the  first  place,  hearsay  was  not  admissible ;  and,  in  the  second,  the  pursuer  was  not  a 
competent  witness.  "  Her  testimony  in  her  own  cause,  given  on  oath,  cannot  be  re- 
ceived ;  and  these  statements  by  herself,  which  she  proposes  to  prove  through  the  testi- 
mony of  others,  were  not  on  oath,  and  cannot  be  received  as  evidence  where  the  testi- 
mony on  oath  is  excluded.  Where,  however,  any  particular  statements  of  the  pursuer 
are  so  connected  with  acts  and  facts  given  in  evidence  that  the  dissociation  of  the  state- 
ments from  the  acts  and  facts  to  which  they  relate  would  frustrate  the  ends  of  justice, 
and  impede  the  discovery  of  truth,  then  that  dissociation  is  prevented,  the  statements 
are  treated  BApartet  reigetUZy  and,  on  that  ground,  are  viewed  as  within  the  exception 
to  the  rule,  and  are  admitted  accordingly/';  Longworth  v.  Yelverton,  1862,  24  D.,  696. 
In  H.  M.  Adv.  v.  Stewart,  1865,  2  Irv.,  179,  evidence  of  expressions  of  malice  by  the 
panel,  as  matter  arising  de  recenti,  and  forming  part  of  the  ru  guUx^  was  admitted. 
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gave  on  the  occasion  (d).  In  an  action  of  declarator  of  marriage, 
where  the  pursuer  proved  that  she  got  from  her  agent  certain  let- 
ters addressed  by  the  defender  to  her,  and  that  the  defender  accom- 
panied her  on  the  ol^casion,  and  waited  outside  of  the  agent's  house 
till  she  returned,  she  was  allowed  to  ask  the  agent  on  what  ground, 
or  for  what  purpose,  she  requested  him  to  give  up  the  documents  (e). 
In  an  action  of  damages  for  assault  the  pursuer  may  prove  that  he 
called  for  assistance  at  the  time  (/). 

A  narrow  question  on  this  head  occurred  in  an  action  of  separa- 
tion and  aliment.  The  pursuer  proved  that  a  quarrel  had  taken 
place  between  her  and  the  defender,  and- a  witness  adduced  by  her 
deponed  that  she  afterwards  found  the  pursuer  in  her  bedroom  in  a 
state  of  great  distress,  sobbing  convulsively,  and  that  she  heard  her 
make  an  exclamation,  not  addressed  to  any  one,  but  just  as  if  she 
had  given  way  to  her  feelings.  The  pursuer's  counsel  then  asked 
the  witness  what  the  exclamation  was,  whereupon  the  commis- 
sioner before  whom  the  proof  was  led,  after  ascertaining  from  the 
witness  that  the  exclamation  involved  a  statement  as  to  the  cause 
of  the  pursuer's  distress,  sustained  an  objection  to  the  question ; 
and  the  Lord  Ordinary  (Ivory)  affirmed  his  decision.  The  Inner 
House,  however,  by  a  majority  of  two  judges  to  one,  altered  the 
Lord  Ordinary's  interlocutor,  and  held  that  the  witness  might  be 
asked  what  the  pursuer  said  on  the  occasion,  provided  it  was  con- 
fined to  an  explanation,  and  was  not  a  detailed  statement  as  to  the 
cause  of  her  distress.  The  majority  of  the  Court  (Lords  President 
Boyle  and  Jeffrey)  considered  that  the  exclamation  was  part  of  the 
res  gestcB  of  the  scene  in  the  bedroom,  upon  which  the  witness  was 
examined.  But  Lord  Mackenzie  and  the  Lord  Ordinary  considered 
that  it  did  not  enter  into  the  res  gestce  of  any  matter  between  the 
pursuer  and  the  defender,  but  merely  formed  part  of  her  own  be- 
haviour in  her  bedroom,  after  her  husband  had  left  her  (g).  The 
decision  can  have  little  value  as  a  precedent.  It  seems  to  conflict 
with  a  ruling  by  the  Lord  Chief-Commissioner  in  an  action  of  da- 
mages for  judicial  slander,  where  a  witness  for  the  pursuer  having 
been  asked  whether  that  party  expressed  any  distress,  or  appeared 
agitated,  the  learned  judge  held  that  it  was  competent  to  prove  the 
agitation,  but  not  the  words  uttered  (A). 


(d)  Hamilton  v.  Hope,  1S27,  4  Mur.,  241.  (e)  Graigie  r.  Hoggan,  1887, 

15  S.,  879;  affd.  on  merits,  Macl.  and  Rob.,  942.  (/)  HaU  v.  Otto,  1818,  1 

Mur.,  444.                      C^)  A  B  r.  C  D,  1848, 11  D.,  289.  (A)  Robertson  v. 
Barclay,  1828,  4  Mur.,  630. 


Digitized  by 


Google 


820  STATEMENTS  BY  A  PARTY  §  1382- 

§  1382.  It  seems  to  be  still  an  open  question  whether  state- 
ments which  a  party,  injured  by  acts  of  violence  of  another,  made 
de  recenti  of  them,  are  admissible  in  an  issue  regarding  it  in  a  civil 
action  at  his  instance  against  his  assailant.  The  admissibility  of 
such  statements  in  criminal  cases  is  fully  recognised  (i);  for,  be- 
sides being  in  themselves  part  of  the  real  evidence,  they  are  useful 
as  testing  the  truthfulness  of  the  statement  emitted  by  the  injured 
party  as  a  witness ;  while  the  absence  of  any  direct  interest  on  his 
part  in  the  issue  makes  it  not  likely  that  his  statements  de  recenti 
were  uttered  for  the  purpose  of  being  afterwards  proved  in  such  a 
prosecution.  But  the  leaning  of  the  decisions  has  hitherto  been 
against  admitting  in  a  civil  cause  such  statements  as  evidence  for 
the  injured  party,  because  they  may  have  been  uttered  with  the  view 
of  being  afterwards  used  in  his  own  favour,  and  because  (at  the  dates 
of  the  decisions)  the  party  was  not  admissible  as  a  witness.  The 
latter  reason  does  not  now  apply,  except  in  a  few  cases  where  party 
witnesses  are  still  inadmissible  (k);  while  in  every  case  where  -  a 
party  is  examined  as  a  witness,  a  statement  made  by  him  on  any 
other  specified  occasion  may  be  proved  by  the  other  party  under 
the  Law  of  Evidence  Amendment  Act  of  1852  (I),  In  this  state 
of  matters  it  is  likely  that  the  Court  will  seldom,  if  ever,  exclude 
proof  of  statements  made  by  a  party  de  recenti  regarding  an  out- 
rage for  which  he  seeks  reparation.  At  all  events,  the  cases  (m) 
in  which  the  Court  rejected  evidence  of  this  kind,  before  the  recent 
changes  on  the  law  of  evidence,  cannot  be  regarded  as  fixing  a  rule 
applicable  to  our  present  practice. 

§  1383.  In  an  action  of  damages  for  assault  the  pursuer  was 
not  allowed  to  prove  the  statements  which  he  made  to  his  medical 
attendant  a  day  or  two  after  the  attack,  as  to  suffering  pain  from 
bruises  (n).    Such  evidence  appears  to  be  admissible  in  England  (o). 

§  1384.  It  does  not  seem  necessary  to  discuss  at  length  a  ques- 
tion which,  till  recently,  was  of  some  importance,  namely,  how  far 
written  statements  by  a  person  may  be  admitted  in  favour  of  his 

(f )  See  aupra,  }  96.  (A )  16  Vict,  c.  20.  (Q  15  Vict.,  c.  27,  J  8. 

(m)  Evidence  of  Btatements  made  de  reurUi  by  the  pursuer  of  an  action  of  damages 
for  assault  with  intent  to  ravish,  was  rejected  in  Maclean  v.  Miller,  1882,  5  De.  and  Aud., 
270,  and  Hill  v,  Fletcher,  1847,  10  D.,  7  (the  latter  case,  however,  being  somewhat 
special ;  see  ti^pra,  {  99).  In  an  action  of  separation  and  aliment  on  the  ground  of  bad 
treatment,  where  the  pursuer  proved  that  two  hours  after  a  quarrel  between  her  and  the 
defender  she  left  home  and  walked  some  distance  to  a  neighbouring  house,  she  was  not 
allowed  to  prove  the  story  she  then  told  the  lady  of  the  house  regarding  the  quarrel ;  A 
B  ».  C  D,  1848,  11  D.,  289.  («)  Hall  v.  Otto,  1828,  1  Mur.,  444. 

(o)  See  9upra,  \  90. 
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successors,  when  the  question  in  issue  relates  to  matters  of  ancient 
date.  In  such  cases  the  statement  will  be  received  as  secondary 
evidence  of  a  deceased  witness.  Even  before  the  passing  of  the 
"  Law  of  Evidence  Amendment  Act"  such  evidence  seems  to  have 
been  admissible  (p),  along  with  hearsay,  histories,  entries  in  family 
bibles,  clauses  in  deeds  between  third  parties,  and  other  make-shift 
evidence,  as  being  the  best  that  cases  of  the  kind  usually  admitted 
of.  In  England  the  statements  are  only  admitted  if,  at  the  time  of 
making  them,  they  were  against  the  interest  of  the  persons  by  whom 
they  were  emitted  (r). 

§  1385.  In  an  action  of  damages  for  malicious  prosecution  it 
is  competent,  in  England,  for  the  defender,  in  support  of  his  defence 
of  probable  cause,  to  prove  the  evidence  which  he  gave  on  the  trial 
of  the  prosecution  in  issue ;  "  for  otherwise  one  that  would  be  robbed, 
Ac,  would  be  under  an  intolerable  mischief,  for  if  he  prosecuted 
for  such  robbery,  4c.,  and  the  party  should  at  any  rate  be  acquitted, 
the  prosecutor  would  be  liable  to  an  action  for  a  malicious  prosecu- 
tion, without  a  possibility  of  making  a  good  defence,  though  the 
cause  of  prosecution  were  ever  so  pregnant"  («).  No  authority  on 
this  point  has  been  found  in  Scotland. 

(p)  See  Westenra  v.  M'NeiU,  1S26,  4  S.,  608.  (r)  Taylor  £y.,  48S,  and 

cases  there  cited.  («)  Johnson  v.  Browning,  6  Mod.,  216,  per  Holt— Jackson 

V,  BuU,  2  Moo.  and  Rob.,  176— BuU.  N.  P.,  14— Taylor,  882—1  Greenleaf,  497. 


Digitized  by 


Google 


822  ADMISSIONS  ON  RECORD.  §  1386- 


TITLE    11. 

OF  STATEMENTS  MADE  (NOT  ON  OATH)  BY  A  PARTY 
AGAINST  HIS  INTEREST. 


CHAPTER  I. — ADMISSIONS  AND  CONFESSIONS  ON  RECORD. 

§  1386.  Both  at  common  law  and  under  the  Judicature  Act,  the 
admission  by  a  party  on  record  in  a  civil  cause  is  almost  always  both 
competent  and  conclusive  proof  on  any  fact  in  issue  (a).  It  is  con- 
clusive even  upon  facts  which  are  provable  only  by  the  party's 
writ  or  oath ;  e.gr.,  the  constitution  and  resting-owing  of  debts  due 
under  prescribed  bills  and  accounts  (6),^  and  the  constitution  of 
trusts  under  deeds  ex  facie  absolute  (c).     But  where  writing  is  es- 

(a)  stair,  4,  45,  6— Erek.,  4,  2,  88—6  Geo.  IV,  c.  120,  \\  18,  14,  15— Per  L.  Truro 
in  Scottish  Marine  Ins.  Co.  v.  Turner,  1853,  1  Macq.,  840— Grubb  v,  Mackenzie,  1818, 
2  Mur.,  8— Hay  v,  Boyd,  1822,  8  Mur.,  20— Mackenzie  v.  M*Kay,  1825,  4  S.,  614— 
Mackay  w.  M'Leods,  1827,  4  Mur.,  280— Gibson  v,  Marr,  1822,  8  Mur.,  266— Elliot  v. 
Northumberland  Glass  Co.,  1824,  8  S.,  67.  {h)  See  supra,  \\  407,  8,  9. 

(e)  See  wpra,  \  584. 


1  The  observations  made  by  the  Lord  Justice-Clerk  (Hope)  and  by  Lord  Rutherfurd, 
when  commenting  in  CuUen  v,  Smeal  upon  the  cases  where  judicial  admissions  had  been 
given  effect  to  in  questions  of  prescription,  rather  seem  to  imply  that  the  question,  whether 
a  judicial  admission  can  be  held  to  be  proof  tcripto,  within  the  meaning  of  the  statutes, 
is  still  open.  "  Whether  such  admissions  are  the  writ  of  party,  or  whether,  if  the  de- 
fender requires  it,  the  matter  must  not  be  put  to  his  oath,  are  points  which  it  is  unne- 
cessary in  this  case  to  consider  ''—per  Lord  Justice-Clerk  (Hope)  in  Cullen  v.  Smeal, 
1858,  15  D.,  868.  In  a  previous  case.  Lord  Jeffrey  remarked  that  he  entertained  great 
doubt  about  the  effect  of  these  admissions.  "  In  the  Outer  House  I  took  them  as  super- 
seding the  necessity  of  an  oath,  by  holding  them  to  be  properly  teripta  of  the  party. 
But  for  that  I  should  not  have  ^one  the  length  I  did.  On  consideration,  I  think  it  is 
not  a  sound  view.  It  is  not  the  tcriptum  the  statutes  require,  unless  there  was  an  ex- 
press procuration  to  make  and  Bign  the  statement.  We  have  gone  on  grounds  of  con- 
vmicnce  rather  than  otherwise — ^for  that  is  at  the  bottom  of  it — that  where  a  party 


Digitized  by 


Google 


§  1388.  ADMISSIONS  ON  RECORD.  823 

sential  to  the  constitution  of  a  right  or  obligation,  an  admission  on 
record  that  the  parties  entered  into  a  verbal  agreement  on  the  mat- 
ter will  not  bind  the  party  admitting,  because  he  was  entitled  to 
resile  so  long  as  writing  did  not  intervene.  Yet  if  locua  pcenitentixB 
has  been  barred  by  rei  interventus,  the  terms  of  the  obligation  may 
be  proved  by  an  admission  on  record  (d). 

Where  any  proceeding  requires  to  be  proved  by  the  written  evi- 
dence of  an  o£SciaI  person,  an  admission  on  record  that  it  took  place 
does  not  exclude  the  objection  that  the  only  legal  proof  of  it  is 
awanting  or  defective  (e). 

§  1387.  Equally  eflFectual  with  admissions  in  a  closed  record  are 
other  formal  judicial  admissions,  as,  for  example,  those  prefixed  to 
the  issue  (/),  or  made  in  a  joint  case  for  the  opinion  of  foreign 
lawyers  (gr),  or  in  a  minute  prepared  to  obviate  the  necessity  of 
proof  (A).  It  has  been  justly  held  in  England  that  admissions  made 
by  minute  previous  to  a  first  trial  of  the  cause,  but  not  expressly 
limited  to  it,  are  conclusive  in  a  new  trial  on  the  same  issue,  be- 
cause they  are  made  with  reference  to  the  trial  at  which  the  cause 
is  decided,  not  to  an  abortive  one  (/). 

§  1388.  Lord  Stair  (A)  and  Mr  Erskine  (Z)  considered  that  ad- 
missions contained  in  argumentative  papers  were  equally  conclusive. 
But  in  modem  practice  it  would  seem  that  such  admissions,  al- 
though competent  against  the  party,  do  not  exclude  him  from  proof 
to  contradict  them  as  having  been  made  in  error  (m). 


{d)  See  tupra,  §  845.  («)  CampbeUs  v.  M^NeiU,  1799,  M.,  11,120-See 

wipra,  g§  1187,  1226.  (/)  Macf.  Pr.,  71.    As  to  interlocutor  copied  in  bill  of 

advocation,  see  i  139.  (g)  R.  Bank  v.  Broughton,  1880,  8  S.,  424— Van  Wort 

V.  Wooley,  1823, 1  Ry.  and  Moo.,  4 — and  Edmunds  v.  Newman,  1823,  note  thereto. 

(A)  6  Geo.  IV,  c.  120,  ?  83— M'Wbir  p.  Oswald,  1888, 11  S.,  552— Young  v.  Wright. 
1807, 1  Camp.,  139— Elrick's  Tr.  v.  Duff,  1824.  8  S.,  843.  Tlie  A.  S.,  16th  February 
1841,  §  22,  proTides  "  that  when  parties  (in  ciril  jury  causes)  are  disposed  to  make  ad- 
missions in  regard  to  matters  of  fact,  or  to  admit  the  authenticity  of  writings,  a  note  of 
the  admissions  is  to  be  made  in  writing,  signed  by  the  party's  counsel  or  agent,  and 
lodged  in  process,  and  certified  by  the  clerk ;  and  all  admissions  so  made  may  be  used 
and  read  in  evidence  at  the  trial,  if  otherwise  competent."  (i )  Elton  v.  Larkins, 

1882,  5  Car.  and  Pa.,  886 ;  1  Mo.  and  Rob..  196,  S.  C— Doe  v.  Bird,  1836,  7  Car.  and 
Pa.,  6— Langley  v.  E.  Oxford,  1886, 1  Mee.  and  Wei.,  608— Van  Wort  v,  Wooley,  supra 
—Edmunds  v.  Newman,  avpra,  (k)  Stair,  4,  46.  6,  6.  (Q  Ersk.,  4. 2,  88. 

(m)  Macf.  Pr.,  214— Tait  Ev.,  44— Ewing  ».  Crichton,  1827.  4  Mur.,  1888,  per  Lord 


has  made  a  statement,  his  oath  can  only  be  in  conformity  with  it,  and  it  is  therefore 
unnecessary  to  be  at  the  expcnpe  of  an  oath."  But  Lord  Mackenzie  thought  that, 
under  the  new  forms  of  pleading,  tho  party  could  not  recall  an  admission,  and  doubted 
whethf^r.  if  he  swore  the  contrary,  his  oath  could  be  received ;  Damley  v.  Kirkwood. 
1846.  7  P..  /»05. 
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§  1389.  When  a  party  makes  in  his  record  an  explicit  aver- 
ment of  a  fact  within  the  knowledge  of  the  other  party,  and  the 
latter  does  not  deny  it  on  record,  he  is  held  to  admit  it,  and  farther 
evidence  on  the  point  is  unnecessary  (n).  And  if  it  is  a  factum 
proprium  the  party  will  not  escape  from  this  consequence  by  plead- 
ing "  not  admitted  "  (o).  But  if  the  averment  is  only  provable  by 
writ  or  oath  of  party  (as,  for  example,  a  prescribed  account),  the 
party  against  whom  it  is  made  is  not  bound  to  confess  or  deny  it, 
and  his  non-denial  will  therefore  not  be  held  as  equivalent  to  an 
admission  obviating  the  necessity  for  proof  by  writ  or  oath  (p). 

§  1390.  It  is  only  those  admissions  to  which  a  party  commits 
himself  in  a  closed  record,  or  by  a  formal  judicial  admission  of  the 
nature  above  described  (r),  which  are  conclusive  against  him.  Ad- 
missions made  in  defences,  but  retracted  in  the  answers  to  the  pur- 
suer's condescendence,  were  held  not  to  be  conclusive  («),  although 
the  circumstance  that  they  had  been  made  and  retracted  might  be 
used  against  the  party  (t),  and  might  be  material,  if  not  satisfac- 
torily explained.  So  where  certain  statements  had  been  made  on 
record  in  an  inferior  court,  but  departed  from  in  a  new  record  made 
up  in  the  Court  of  Session,  it  was  held  competent  to  use  the  first 
record,  for  the  purpose  of  showing  that  the  party  had  there  given 
a  different  account  of  the  matter  in  question  (u).  Where  a  defender 
in  an  action  for  arrears  of  rent  in  an  inferior  court  admitted  that  he 
was  tenant,  but  denied  that  arrears  were  due,  and  decree  was  pro- 
nounced against  him,  he  was  not  allowed,  in  a  suspension  of  a 
charge  given  upon  the  decree,  to  retract  the  admission  (which  he 

Chief-Commissioner.  The  same  learned  judge  refused  to  admit  an  answer  to  a  petition 
in  Watson  v.  Hamilton,  1824,  8  Mur.,  482 ;  and  in  Ballentine  v,  Ross,  1821,  2  Mur., 
584,  his  Lordship  held  a  representation  to  be  inadmissible,  unless  it  were  proved  that 
the  party  had  seen  it  before  it  was  given  into  Court.  These  rulings  are  thought  to  be 
too  strict.  (n)  A.  8.,  1st  February  1716,  {  7  (repeated  in  temporary  A.  S.,  7th 

February  1810)— A.  S.,  11th  July  1828,  ?  106— Dunns  v,  Livingstone,  1828,  7  8.,  218 
—Kay  V.  Hazeel's  Tr.,  1880,  2  De.  and  And.,  227— Drysdale  v.  Wood,  1882, 10  S.,  190^ 
— Laidlaw  v.  Smith,  1841,  2  Rob.  Ap.,  490— Fraser  v,  Mackay,  1838,  11  S.,  891. 

(o)  A.  S.,  1st  February  1716,  J  6— Stephen  v,  Pirie,  1882, 10  S.,  279— Ellis  v.  Fraser, 
1840,  8  D.,  2n,  per  curiam.  (p)  Dick  v,  Aiton,  1788,  M.,  12,041— Duncan  v. 

Forbes,  1829,  7  8.,  821— Alcock  v.  Easson,  1842,  5  D.,  866— Darnley  v.  Kirkwood,  1846, 
7  D.,  596.  (r)  Si^a,  {  1887.  («)  Bathgate  v.  Macadam,  1840,  2  D., 

811— Low  V.  Taylor,  1848,  6  D.,  1261.  (Here  a  statement  in  the  defences  was  held  to 
be  retracted  by  having  been  merely  dropped  out  of  the  papers  on  which  the  record  was 
closed.)  With  these  cases  compare  Elliot  v.  Scott,  1800,  Hume  D.,  88— Hunter  v. 
Broadwood,  1864,  16  D.,  441— and  Anderson  v.  Pott,  1829,  7  S.,  499. 

(0  Bathgate  v.  Macadam,  «f//)r/f— Stewart  r.  Mitchell,  1883.  11  S.,  1004. 

(w)  Stowart  r.  Mitch«»ll,  nupra.  ^ 
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Raid  liad  been  a  mistake  of  his  agent),  and  to  plead  that  he  merely 
managed  the  farm  for  his  mother  (x). 

Where  certain  articles  had  been  expunged  by  order  of  the  Court 
from  answers  to  a  condescendence,  the  pursuer  was  allowed  to  read 
them  to  the  jury,  although  the  defender  pleaded  that  they  were  in 
the  same  position  as  if  the  paper  containing  them  had  been  with- 
drawn (y). 

§  1391.  The  value  of  admissions  manifestly  arises  from  their 
being  supposed  to  be  made  by  a  party  against  his  own  interest. 
But  in  certain  consistorial  causes  both  parties  are  sometimes  de- 
sirous to  have  decree  pronounced  in  terms  of  the  libel ;  whereas  it 
is  the  policy  of  the  law  to  watch  with  much  jealousy  against  col- 
lusion in  this  class  of  actions.  Accordingly,  it  has  been  enacted  (z) 
that  "  no  decree  or  judgment  in  favour  of  the  pursuer  shall  be  pro- 
nounced in  any  of  the  consistorial  cases  herein-before  enumerated, 
whether  appearance  shall  or  shall  not  be  made  for  the  defendant, 
until  the  grounds  of  action  shall  be  substantiated  by  sufficient  evi- 
dence." The  actions  to  which  this  provision  refers  are  declarators 
of  marriage  and  of  nullity  of  marriage,  declarators  of  legitimacy 
and  of  bastardy,  actions  of  divorce,  and  of  separation  a  mensa  et 
thoro  (y*).  The  Court  of  Session,  following  the  practice  of  the 
commissaries,  require  the  pursuer  to  lead  proof  also  in  actions  of 
twiherence,  although  the  statute  does  not  make  that  necessary  (z*).* 

§  1392.  The  meaning  of  the  enactment  thus  quoted  was  re- 
cently before  the  Court  in  an  action  of  separation  (a),  in  which 
Lord  Mackenzie  observed,  with  the  concurrence  of  the  other  judges 

(x)  M*Lean  v.  L.  Macdonald's  Commissioners,  1822, 1  S.,  888. 

(y)  Leven  v.  Young  &  Co.,  1818,  1  Mur.,  877,  per  L.  Chief-Commissioner. 

(z)  11  Geo.  IV  and  1  Will.  IV,  c.  69,  §  86.  The  older  law  was  very  loose  on  this 
subject;  see  Ferguson's  rep.  in  Divorce  Cases,  Appx.,  64  to  68 — Syme  v.  M'Inroy,  1768, 
6  B.  Sup.,  488.  (y*)  Same  act,  |  88.  (s*)  Black  o.  Anderson,  1842, 

4  D.,  615—1  Fraser  Pers.  and  Dom.  Rel.,  718— Lothian  Con.  Law,  98^Shand's  Pr., 
486.  (a)  Muirhead  v.  Muirhead,  1846,  8  D.,  786.    In  Macfarlane  v.  Macfarlane, 

1847,  9  D.,  600,  it  was  held  that  decree  of  separation  cannot  be  pronounced  of  consent 
of  parties,  a  proof  which  had  been  led  being  withdrawn  of  consent ;  because  the  Court 
ought  neither  to  sanction  a  separation,  the  propriety  of  which  it  has  not  considered,  nor 
to  raise  a  bona  gratia  into  a  judicial  separation.  With  these  cases  compare  Sinton  v. 
Irvine,  1888, 11  S.,  402.  In  England  the  defender's  admission,  although  proved  to  the 
satisfaction  of  the  Court  to  be  free  from  suspicion  of  collusion,  is  not  sufficient  alone  to 
found  a  divorce  a  menaa  et  thoro ;  Burgess  v.  Burgess,  1817,  2  Hag.  Con.  Rep.,  227,  per 
Sir  W.  Scott — Mortimer  v.  Mortimer,  1820,  ib.,  816,  per  eund. 


*  In  proceedings  under  the  Conjugal  Rights  Act  for  an  order  of  protection,  proof  of 
desertion  is  required;  24'«nd  25  Vict.,  cap.  86,  }  1. 

VOL.  11.  N 
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of  the  First  Division,  "  I  read  the  words  *  sufficient  evidence '  as 
meaning  sufficient  evidence  independent  of  the  admissions  of  party. 
I  tliink  the  act  meant  entirely  to  exchide  admissions,  and  require 
extrinsic  evidence.  In  an  action  of  divorce  admissions  would  not 
do,  and  the  words  of  the  act  are  the  same  as  to  actions  of  separa^ 
tion.  The  law  does  not  sanction  bona  gratia  separations  a  mensa 
et  thoro.  Parties  may  make  them ;  but  the  law  does  not  sanction 
them ;  and  they  may  be  recalled  at  pleasure.  Can  we,  then,  allow 
parties  to  convert  a  bona  gratia  separation  into  a  judicial  one,  by 
admitting  judgment?"  While,  however,  this  is  true,  common 
sense  dictates  that  the  proof  does  not  require  to  be  so  full,  where 
the  defender  admits  the  averments,  as  where  he  strenuously  denies 
them ;  for  in  the  one  case  the  Court  has  only  to  guard  against 
being  defrauded  into  pronouncing  a  collusive  decree,  while  in  the 
other  it  has  to  determine  whether  an  important  change  of  status  is 
to  be  forced  upon  an  unwilling  and  resisting  defender  (6).  The 
amount  of  evidence  necessary,  in  addition  to  the  defender's  admis- 
sion on  record,  must  also  depend  upon  the  nature  of  the  cause. 
Some  of  the  actions  included  in  the  statutory  provision  are  in  a 
high  degree  above  the  risk  of  collusion,  as  for  example  a  declarator 
of  bastardy,  which  the  defender  is  likely  to  resist  most  strenuously, 
and  a  declarator  of  marriage  (c),  which  is  almost  always  useless 
where  the  parties  are  agreed  (d).  Nor  is  independent  evidence  to 
the  same  extent  necessary  in  actions  of  separation  and  aliment, 
where  collusion  is  unlikely  (c),  as  in  actions  of  divorce  and  nullity 
of  marriage,  where  collusion  ouglit  to  be  jealously  guarded  against. 

§  1393.  The  prisoner's  verbal  confession  in  open  court  in  an- 
swer to  the  judge's  question,  whether  he  is  guilty  or  not  guilty,  is 
conclusive  evidence  in  all  criminal  cases  (/).  At  one  time  the  con- 
fession was  made  before  the  jury,  who  returned  a  verdict  proceed- 
ing upon  it  (g).  But  this  was  abolislied  by  statute  (A).  The  prac- 
tice in  the  Justiciary  Court  is  to  repeat  the  question  after  a  short 
interval ;  and  the  confession  is  entered  on  record  and  signed  by  the 

(b)  See  Mortimer  v.  Mortimer,  2  Hag.  Con.  Rep.,  810 — Bishop  on  Mar.  and  Div., 
U  307,  812.  (c)  See  Stewart  r.  Lindsay,  1818,  Hume  D.,  880. 

{d)  Probably  the  only  cases  where  collusion  would  require  to  be  guarded  against  in 
declarators  of  marriage,  are  where  the  interests  of  third  parties  claiming  to  be  the  wife 
and  legitimate  children  of  the  defender  are  involved.  (e)  Per  euHam  in  Sinton 

V.  Irvine,  gupra.    But  see  1  Fraser  Pers.  and  Dom.  Rel.,  711.  (/)  ^  Geo.  IV, 

c.  29,  §  14.  This  is  seen  In  every-day  practice.  It  is  also  the  rule  in  trials  for  treason ; 
Foster,  241—8  Trea.  Tr.,  178—1  Al.  Cr.  Law,  619.  {g)  Justiciary  Records. 

(A)  0  Geo.  IV,  c.  29.  §  14. 
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prisoner  (or  if  he  cannot  write,  by  his  counsel)  and  by  the  judge ; 
whereupon  the  judge  pronounces  sentence.  This  (as  ahready  no- 
ticed) is  also  the  practice  in  other  criminal  proceedings,  except  in 
police  cases,  where  confessions  are  not  signed  by,  or  on  behalf  of, 
the  prisoner  (t).  A  confession  in  a  declaration  emitted  by  the  pri- 
soner before  a  magistrate  cannot  be  used  as  a  confession  on  record, 
because  the  declaration  is  not  made  as  an  answer  to  the  libel  in 
open  court  (J), 

•  It  has  been  shown  in  a  former  chapter  that  admissions  and  con- 
fessions (except  in  a  few  cases)  cannot  be  proved  by  a  minute 
on  record  prepared  by  the  clerk  of  court,  but  not  signed  by  the 
party  (k). 


CHAPTER  II.— JUDICIAL  EXAMINATIONS. 

§  1394.  The  rule  which,  before  the  passing  of  the  Law  of  Evi- 
dence Amendment  Act,  excluded  party  witnesses  was  modified  in 
some  cases  by  allowing  a  party  to  have  his  opponent  examined  iri 
causa.  The  object  of  this  proceeding  was  to  prevent  one  ol  the 
parties  from  defeating  justice,  by  concealing  facts  of  which  there 
was  not  likely  to  be  evidence  from  the  ordinary  sources  of  informa- 
tion (a).  The  procedure  is  still  competent,  although  its  importance 
has  greatly  diminished  since  the  admission  of  parties  as  witnesses.^ 
Still,  however,  it  is  useful  where  this  class  of  witnesses  are  ex- 
— % . 

(i)  See  aupra,  ?  1080.  (j)  Logan  r.  M*Adam,  1868,  1  Inr..  829—See  also 

Clark  V.  Stevenaon,  1868,  1  Irv.,  809.  (*)  See  wpra,  |  1077,  et  $eq, 

(a;  See  per  L.  Jiist.-Cl.  (Hope)  in  A  B  o.  0  D,  1848,  6  D.,  846;  infra,  {  1898. 


1  The  competency  of  taking  judicial  examinationB,  under  the  present  Evidence  Law, 
has  heen  recently  considered,  more  particularly  in  regard  to  the  judicial  examination  of 
the  parties  in  actions  of  filiation.  It  has  been  doubted  whether,  seeing  that  the  parties 
can  now  be  examined  as  witnesses  in  the  cause,  judicial  examinations  have  not  been 
rendered  unnecessary,  or  should  be  allowed.  Lord  Cowan  thought  that  it  was  objec- 
tionable to  take  from  them  judicial  declarations,  at  aU  events  at  the  outset  of  the  cause ; 
Scott  V.  Chalmers,  1866,  19  D.,  119.  But  in  a  later  case  the  Lord  President  (M'Neill) 
observed,  that  the  old  system  was  not  abolished,  and  might  still  be  resorted  to ;  M'Kel- 
lar  V.  Scott,  1862,  24  D.,  499.  When  a  party  is  appointed  to  attend  for  examination,  it 
should  distinctly  appear  on  the  interlocutor  whether  he  is  called  as  a  witness  or  for  ju- 
dicial examination.  In  the  case  last  mentioned,  it  was  doubted  in  what  capacity  the 
party  had  been  cited,  and  observations  as  to  the  effect  of  his  failure  to  appear  as  a  wit- 
ness fell  from  the  bench ;  'see  tn/ro,  g  1401,  note  ^  and  {  1628. 
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cluded,  and  in  other  cases,  where  it  can  be  obtained  (as  it  some- 
times may)  before  the  record  is  closed  (6). 

The  examination,  which  is  not  upon  oath,  is  taken  down  in 
writing,  and  is  signed  by  the  party. 

§  1395.  When  this  proceeding  was  introduced,  and  during  the 
development  of  the  rules  regarding  it,  the  examination  of  one  party 
at  the  instance  of  the  other,  unless  on  a  reference  to  his  oath,  was 
regarded  as  an  exceptional  and  very  delicate  course.  It  was  held 
not  to  be  matter  of  right  in  the  party  moving  for  it,  but  of  discre- 
tion in  the  judge  (c),  and  could  only  be  granted  on  special  cause 
shown  (d). 

§  1396.  Under  the  just  rule  that  no  one  ought  to  be  forced  or 
entrapped  into  criminating  himself,  a  judicial  examination  is  in- 
competent, not  only  in  criminal  prosecutions,  but  also  in  civil  cases 
where  the  matter  in  issue  might  be  prosecuted  criminally  (c).  Yet 
in  an  action  to  recover  property  of  which  the  pursuer  ha4  been 
robbed,  where  the  defender,  having  been  examined  as  a  aociua  cri- 
minis  in  a  criminal  prosecution  for  the  oflFence,  was  protected  from 
its  penal  consequences,  he  was  forced  to  undergo  a  judicial  exa- 
mination upon  the  facts  (/).  Nor  is  it  a  ground  for  refusing  to 
allow  this  proceeding,  that  the  allegations  impugn  the  party's  moral 
character  (g),  as  in  actions  of  filiation  (A),  or  declarators  of  mar- 
riage by  promise  and  subsequent  copula  (i).  Even  where  the  case 
is  laid  on  fraud,  the  examination  will  be  allowed,  unless  the  fraud 
is  such  as  to  render  the  party  liable  to  a  criminal  prosecution  (i). 
The  defender  in  an  action  of  divorce  for  adultery  cannot  be  forced 
to  undergo  an  examination,  as  adultery  is  still  a  point  of  dittay  (Z). 
So,  before  the  usury  laws  were  abolished  (m),  a  party  could  not  be 
examined  on  usurious  transactions  {n).  The  decisions  are  contra- 
ct) See  infra,  i  1899.  (e)  Shand's  Pr.,  408~A.  S.,  10th  July  1889,  {  66. 

(d)  Shand,  ti^^ra—A  B,  1848,  6  D.,  842~Barrie  v.  Tait,  1848,  ib.,  102. 

(«)  Brown  v,  Millar,  1828,  6  S.,  661— See  Gordon  v.  CampbeU,  22d  December  1809, 
F.  C— Casee  wi/ro,  in  notes  (2),  (n).  (/)  Jantzen  v.  Easton,  8d  Feb.  1814, 

F.  0.  (g)  Jantzen  v,  Easton,  ib.  (A)  Patrick  v.  Godwin,  1846,  8  D., 

188— Kilpatrick  v.  Donaldson,  1848,  6  D.,  1104.  The  examination  has  been  frequently 
allowed  in  this  claas  of  cases.  (t )  A  B  r.  C  D,  1848,  6  D.,  842— Hanrie  v. 

IngUs,  1887,  16  S.,  964— Mackenzie  v.  Stewart,  1848,  10  D.,  611.  See  also  Reid  «. 
Lang,  1828,  1  Sh.  Ap.  Ca.,  440,  444— and  JoUy  r.  McGregor,  1828,  8  W.  S.,  99. 

(*)  GoodfeUow  w.  Madden,  1786,  M.,  1488-BoyIe  r.  Yule,  1778,  M.,  4899— Shand's 
Pr.,  408.  (l)  See  Nicolson  v,  Nicolson,  1770,  M.,  16,770— MarshaU  t;.  Anderson, 

1798,  M.,  16,787— Don  ».  Don,  1848,  10  D.,  1046— Lothian  Con.  Law.  261.  But  see 
contra,  Jenner  w.  Crofts,  1840,  2  D.,  842—1  Eraser  Pers.  and  Dom.  Rel.,  700— Shand's 
Pr.,  404.  (to)  By  17  and  18  Vict,  c.  90.  (n)  Nisbet  9.  CuUen,  Ist  Feb. 

1811,  F.  C. 
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dictory  as  to  the  competency  of  examining  the  respondent  in  a 
complaint  for  breach  of  interdict  (o). 

The  ground  on  which  the  examination  is  refused  in  civil  mat- 
ters inferring  criminality  is  not  its  own  incompetency,  but  the  pri- 
vilege of  the  party  to  refuse  submitting  to  it.  It  will  therefore  be 
granted  if  he  consents  (p),  or  does  not  oppose  it  {q).  In  proper 
criminal  prosecutions  it  is  altogether  incompetent.^ 

When  an  examination  is  resisted  in  such  cases  it  will  be  re- 
fused ;  and  the  Court  will  not  grant  an  order  for  examination,  leav- 
ing the  party  to  refuse  to  answer  questions  which  infer  criminali- 
ty (r). 

§  1397.  A  judicial  examination  should  never  be  allowed  as  to 
a  matter  provable  only  by  writ  or  oath,  as,  for  example,  a  loan  of 
money  above  £100  Scots  («),  or  a  prescribed  bill  or  account  (t);  be- 
cause an  admission  in  such  an  examination  would  not  prove  the 
fact  in  issue,  and  the  party  ought  not  to  be  subjected  to  it  with  a 
view  to  a  subsequent  reference  to  his  oath.  On  this  principle,  also, 
examination  of  the  holder  of  a  bill  of  exchange  will  not  in  general 
be  allowed  in  order  to  prove  non-onerosity  (u).  But  if  the  facta,  as 
admitted  on  record,  or  proved  by  the  holder's  writ,  leave  room  to 


(o)  Dnncan,  1858,  1  Irv.,  208— Con/ra,  Mackay,  ib.,  28S— See  also  Beattie  v,  Rodger, 
1885,  14  S.,  6.  (/>)  See  Livingston  v.  Murrays,  1881,  8  De.  and  And.,  627. 

{q)  ThoB  the  defender,  in  actions  of  divorce  for  adultery,  may  be  examined  if  he 
does  not  object ;  See  1  Fraser  Pers.  and  Dom.  Rel.,  700.  See  alflo  Humphreys'  (<oi«</i- 
»atU  Earl  of  Stirling)  case,  1889,  separate  report  by  Swinton,  Appx.,  p.  37. 

(r)  Nisbet  v.  Cullen,  tupra — Brown  v.  Miller,  wpra — Gordon  v.  Campbell,  supra. 

(«)  Tarbet  v.  Bennet,  1808,  Hume  D.,  500— M'Master  v.  Brown,  1829,  7  S.,  887. 

It)  Aloock  V.  Eaason,  1842,  5  D.,  856,  per  L.  Just.-Clerk  (Hope)— Hamilton  u.  Hamil- 
ton, 1824,  8  S.,  288.  (u)  Gk>odfellow  o.  Madden,  1785,  M.,  1488— CampbeU 


'  In  an  action  in  the  Sheriff-court,  founded  on  an  alleged  breach  of  interdict,  whero 
the  forms  appropriate  to  criminal  process  were  adopted,  the  accused,  having  appeared  in 
terms  of  the  warrant  of  citation,  underwent  a  judicial  examination.  The  case  having 
been  appealed.  Lord  Wood  held,  on  circtiit,  that  it  was  not  competent,  under  a  prosecu- 
tion so  followed  out,  to  subject  him  to  a  judicial  examination,  and  that  there  was  a  radi- 
cal error  in  the  proceedings  which  no  supposed  acquiescence  on  his  part  could  bar  liim 
from  objecting  to ;  Duncan  r.  Ramsay,  1858,  1  Irv.,  208.  In  another  case,  where  the 
petition  and  complaint  were  in  the  usual  form  of  summary  applications  in  civil  mat- 
ters, and  a  record  was  made  up  in  terms  of  the  act  of  sederunt  applicable  to  civil  casein, 
Lord  Ivory  held,  on  circuit,  that  a  judicial  examination,  after  the  petition  had  been 
served,  was  in  no  way  inconsistent  with  the  form  of  process,  and  was  clearly  competent. 
But  his  Lordship  added,  that  judicial  examinations  were  often  too  precipitately  taken 
in  the  inferior  courts,  and  that  tiicy  were  discountenanced  in  the  Court  of  Session ; 
Mackay  r.  Ross,  1853,  2  Irv.,  288. 
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suspect  collusion  or  fraud,  an  examination  will  be  allowed  (x). 
And  in  a  case  provable  only  by  writ  or  oath,  a  judicial  examina- 
tion has  been  granted  in  order  to  expiscate  the  terms  and  condi- 
tions of  a  latent  trust,  the  existence  of  which  was  proved  by  writ- 
ings under  the  hand  of  the  trustee  (y). 

In  one  case  where  a  party  had  been  examined,  without  objec- 
tion, on  allegations  of  a  verbal  cautionary  obligation  followed  by 
ret  interventtiSy  the  Court,  while  disapproving  of  the  proceeding, 
dealt  with  the  examination  as  if  it  had  been  on  oath  on  refer- 
ence (2). 

§  1398.  Where  the  examination  is  not  excluded  on  any  of  the 
grounds  thus  noticed,  "  the  result  of  the  decisions  seems  to  be,  that 
the  Court,  where  they  have  solid  grounds  for  suspicion  of  undue 
concealment  of  material  facts  within  the  knowledge  of  the  parties, 
have  ordered  one  or  both  of  the  parties  to  be  subjected  to  a  judicial 
examination"  (a).  This  is  more  especially  the  case  where,  from 
the  question  in  issue  being  of  a  private  or  secret  character,  the 
proof  from  other  sources  is  likely  to  be  meagre,  as,  for  example,  in 
actions  of  filiation  (6),  and  actions  of  declarator  of  marriage,  or  pro- 
mise and  subsequent  copula  (c);  and  in  questions  relating  to  trans- 
actions between  parties  in  a  confidential  relation,  as  copartners,  or 
the  like  (rf).  Yet  where  an  action  is  laid  upon  the  fraudulent  re- 
tention by  the  defender  of  property  belonging  to  the  pursuer,  the 
defender  is  not  bound  to  submit  to  an  examination  as  to  how  he 
had  acquired  his  own  means  (c). 

The  successful  candidate  for  the  tmsteeship  in  a  sequestration 

V.  HiU,  1826,  5  S.,  54^Dnnlop  i;.  Reid,  1827,  ib.,  796— Malcolm  v.  BaUcnden,  1886,  13 
S.,  1021— Lyon  v.  Butter,  1841,  4  D.,  178— Little  v.  Smith,  1845,  8  D.,  266;  see  lUso 
Beveridge  r.  Henderson,  1841,  4  D.,  87,  per  L.  Jiia.-Clerk  (Hope) — Scott  v.  Dunn,  1887, 
16  8.,  924— iSttpro,  Jg  886,  848,  862.  (x)  CarapbeU  v.  Turner,  1822, 1  S.,  292 

(lis  noticed  by  Lord  Glenlee  in  Campbell  i>.  Hill,  supra) — Caimcross  v.  Mitchell,  1823, 
2  S.,  774— Smith  v.  Stark,  1881,  10  S.,  160— Fell  v,  Lyon,  1880,  8  S.,  643— Robertaon 
V.  Annan,  1826,  4  S.,  40— M*Lean  v.  Morrison,  1884, 12  S.,  618 — Compared  with  cases 
in  preceding  note.     See  also  supra,  g  861.  (y)  Mnir  o.  Gemmel,  1805,  Hume 

D.,  842  (by  a  bare  majority)— See  supra,  {  171.  (2)  Porteous  v,  M'Beath,  1812, 

Hume  D.,  98— See  supra,  i  601.  (a)  Per  L.  JuBt.-Clerk  (Hope)  in  A  B  r. 

C  D,  1848,  6  D.,  846.  {b)  Supra,  {  1395.  (c)  Supra,  ib. 

(d)  M'Gavin  v,  Stewart,  1880,  4  W.  S.,  184— Wilson  v,  Beveridge,  1881,  9  S.,  486, 
10  S.,  110— See  also  Couper  v.  Young,  1849,  12  D.,  190, 198— Nisbet  v,  M'Clelland, 
1837,  16  S.,  489.  (c)  Gordon  v.  Campbell,  22d  Dec.  1809,  F.  0.     (On  this 

case  sec  per  curiam  in  Jantzen  v.  Easton,  8d  Feb.  1814,  F.  C.) — M*Gandlish  v.  Forbes, 
1826,  4  S.,  68.  It  will  not  bo  supposed  from  these  cases  that  the  jury  must  shut  their 
eyes  to  the  fftct  of  possession  of  wealth  of  which  the  party  refuses  to  give  any  explana- 
ti(»i).     See  supra,  §  290. 
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will  not  be  required  to  submit  to  examination  at  tlie  instance  of  an 
unsuccessful  competitor,  on  an  allegation  that  he  aided  one  of  the 
creditors  in  attempts  to  acquire  an  improper  preference ;  at  least 
"  there  must  be  something  very  strong  to  warrant  that  course  "  (/). 
§  1399.  The  examination  may  be  allowed  at  various  stages  of 
the  cause,  according  to  the  nature  of  the  question  in  issue.  Tn  a 
case  already  noticed,  where  one  who  had  given  evidence  as  a  socius 
criminis  in  a  trial  for  robbery  was  afterwards  required  to  submit  to 
judicial  examination  in  a  civil  action  against  him  for  restitution  of 
the  property  abstracted,  the  examination  was  taken  at  the  com- 
mencement of  the  suit,  and  before  the  pursuer  had  condescended 
on  the  facts  which  he  oflered  to  prove  (g).  The  Court  were  moved 
by  the  great  suspicion  attaching  to  the  defender,  and  by  the  risk  of 
his  escaping  with  his  booty  if  the  examination  had  been  refused 
till  after  the  pursuer  had  made  his  averments  specific.  The  sum- 
mons, also,  was  laid  on  a  letter  from  the  defender,  which  fixed  on 
him  part  of  the  sum  sued  for,  and  therefore  required  explanation. 
This  however,  is  an  exceptional  case.  The  examination  has  fre- 
quently been  allowed  after  the  parties  had  prepared  their  record, 
but  before  it  had  been  closed,  and,  therefore,  when  any  alterations 
suggested  by  the  declaration  could  still  be  made  (A).  It  is  more 
easily  obtained  after  the  record  has  been  closed,  and  when  the 
parties  are  proceeding  to  probation  (i).  In  one  case,  where  the  de- 
fender in  an  action  on  a  bill  bearing  to  have  been  granted  by  his 
deceased  father,  pleaded  that  it  was  either  a  forgery  or  had  been 
obtained  without  value,  the  Court  refused  his  motion  to  have  the 
pursuer  examined  before  the  record  was  closed  (k).  The  indiscri- 
minate examination  of  the  defender,  especially  if  a  married  man, 
in  actions  of  filiation,  even  after  the  record  had  been  closed,  has 
been  disapproved  of,  and  it  has  been  considered  an  improper  pro- 
ceeding, unless  from  the  defender's  statements  on  record,  or  from 
evidence  adduced  in  the  case,  there  were  grounds  for  suspicion 
against  him  (l).  In  this  class  of  cases  it  was  held  incompetent  to 
examine  the  pursuer  judicially  after  she  had  emitted  her  oath  in 
supplement  (m);  and  in  other  cases  it  has  been  considered  irregular 


(/)  Couper  V.  Leslie,  1847,  9  D.,  909.  (y)  Jantzen  v.  Easton,  n^a, 

(h)  Mackenzie  v.  Stewart,  1848,  10  D.,  611— A.  S.,  10th  July  1889,  |  66— Shund's 
Pr.,  404,  6.  (i)  See  Harvie  v.  Inglis,  1887,  15  S.,  964.  (k)  Barrie 

V.  Tait,  1848,  6  D.,  102.  (Q  Per  curiam  in  Kirkpatrick  v.  Donaldson,  1843, 

6  D.,  1104  ;  and  Patrick  v.  Goodwin,  1846,  8  D.,  138.  (m)  Jameson  v.  Bar- 

clay, 14th  Jan.  1820,  F.  C. 
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to  take  an  examination  after  the  whole  proof  has  been  closed  (n). 
It  ought  never  to  be  taken  after  a  decision  on  the  proof  has  been 
pronounced,  because  at  that  stage  the  losing  party  can  only  have 
recourse,  on  matters  of  fact,  to  his  adversary's  oath  on  reference  (o). 
Yet  if  a  party  at  a  late  stage  of  the  cause  moves  to  have  documents 
admitted  as  noviter  reperia,  the  Court  may  examine  him  on  the 
circumstances  on  which  he  founds  {p), 

§  1400.  It  is  only  competent  under  this  procedure  to  examine 
a  party  to  the  cause,  not  a  third  person,  although  closely  connected 
with  one  of  the  parties  (r).  Nor  will  the  examination  of  one  party 
be  received  in  favour  of  another  with  whom  his  case  is  identified, 
because  the  essential  quality  of  a  judicial  examination  is,  that  it  be 
against  the  party's  own  interest  {s), 

§  1401.  A  party  who  has  been  ordained  to  appear  and  submit 
to  examination,  and  who,  without  good  cause,  has  failed  to  do  so, 
may  be  held  as  confessed ;  and  the  case,  in  so  far  as  it  depends  on 
admissions  which  it  might  be  supposed  he  would  make,  may  be  de- 
cided against  him  (f)}    But  it  is  otherwise  as  to  cases  where  the 

(n)  Toung  v.  Watt,  1747,  M.,  6775— Livingstone  v.  Menzies,  1882, 6  De.  and  And., 
7.  (o)  Campbell  v.  Hill,  1826,  6  S.,.64.     See  also  Speir  v.  Dunlop,  1825,  4 

S.,  92.  (p)  Officers  of  State  v,  Alexander  (toi-dUant  Earl  of  Stirling),  1889, 

1  D.,  1188.  (r)  Stewart  r.  Russell,  11th  July  1815,  F.  C— M'Master  v.  Brown, 

1829,  7  S.,  887— Lyon  v.  Butter,  1841,  4  D.,  178,  per  Lord  Mackenzie— Gouper  v.  Les- 
lie, 1847,  9  D.,  909,  per  L.  Jus.-Clerk  (Hope).  But  see  MitcheU  v,  Hepburn,  1880,  8 
S.,  819 ;  2  De.  and  And.,  175,  S.  0.  («)  Lindsay  r.  Chapman,  1826,  4  S., 

490.    See  also  Scott  v,  Erskine,  1829,  1  De.  and  And.,  225.  (I)  A  B  v.  C  D, 

1844,  6  D.,  982. 


3  In  an  action  of  filiation  and  aliment  the  defender  was  appointed  "  to  appear  per- 
sonally for  examination,"  but  repeatedly  failed  to  do  so,  alleging  afterwards  as  a  reason 
that  he  was  at  the  time  in  hiding  from  his  creditors.  He  was  held  as  confessed, — the 
Lord  President  (M'Neill)  observing ;  "  Before  the  recent  Eyidence  Act  this  was  one  of 
the  cases  in  which  aemiplena  proof,  with  the  pursuer^s  oath  in  supplement,  was  allowed. 
In  such  actions,  also,  the  judicial  examination  of  the  party  was  often  resorted  to,  and  it 
was  a  common  result  of  the  party  not  appearing  to  be  judicially  examined,  that  he  was 
held  as  confessed  on  the  pursuer's  allegations  as  to  intercourse.  Then  the  woman's 
oath  in  supplement  was  taken.  The  Evidence  Act  changed  the  law  considerably,  by 
allowing  the  parties  to  be  examined  as  witnesses.  But  the  old  method  is  not  abolished, 
and  it  is  stiU  quite  competent  to  order  the  judicial  examination  of  the  party ;  to  hold 
him  as  confessed  if  he  fails  to  appear ;  and  thereupon,  with  the  oath  in  supplement  of  the 
pursuer,  to  hold  the  paternity  as  proved."  Lord  CurriehiU  remarked,  that  if  the  ap- 
pointment upon  the  defender  hod  been  an  appointment  to  appear  9S  a  witness,  a  new 
and  important  question  would  have  been  raised,  namely,  whether  a  party  failing  to  ap- 
pear as  a  witness  could  be  held  as  confessed ;  but  Lord  Deas,  assuming  that  his  failure 
to  appear  as  a  witness  might  not  be  enough  to  warrant  the  Court  in  holding  him  con- 
fessed u^xm  the  whole  cause,  thought  that,  at  least,  it  would  have  amounted  to  an  ad- 
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Court  are  bouiid  to  proceed  upon  full  proof,  in  order  to  prevent  col- 
lusion, as,  for  example,  in  actions  of  divorce.  In  such  cases  the 
party's  non-attendance  will  have  little  or  no  effect  on  the  result  (u), 

§  1402.  The  examination  may  be  taken  either  by  the  Court  or 
on  commission  (x);  and  the  report  of  it  may  be  laid  before  the 
jury  (y).  Where  the  examination  of  a  party  was  required  when 
the  case  was  in  the  Inner  House,  it  was  taken  in  Court  and  minuted 
by  the  clerk  of  court  (2).  It  seems  to  be  competent  to  examine  a 
party  judicially  before  the  jury  (a). 

§  1403.  Admissions  made  in  a  judicial  examination,  although 
evidence  of  a  highly  trustworthy  character,  have  not  the  conclusive 
effect  of  admissions  on  record.  They  will  not  prevent  the  party 
from  proving  that  he  spoke  from  erroneous  information,  or  from 
misrecoUection.  Nor  do  they  seem  to  be  full  proof,  suflEicient  to 
warrant  a  decision  without  farther  inquiry  into  the  facts  (6). 

§  1404.  By  the  Sequestration  Act  of  1839  it  is  provided,  that 
"  the  Sheriff  may  at  any  time,  on  the  application  of  the  trustee,  or- 
der an  examination  of  the  bankrupt  s  wife  and  family,  clerks,  ser- 
vants, factors,  law-agents  and  others,  who  can  give  information  re- 
lative to  his  estate,  either  by  declaration  or  on  oath  as  to  the  She- 
riff shall  seem  fit,  and  issue  his  warrant  requiring  such  persons  to 
appear ;  and  if  they  refuse  or  neglect  to  appear  when  duly  sum- 
moned, the  Sheriff  may  issue  another  warrant  to  apprehend  the 
person  so  failing  to  appear"  (c).*    If  any  of  the  persons  referred 

(m)  See  Crofts  v.  Crofts.  1840.  2  D.,  842.  {x)  Shand's  Pr.,  647— Carrick  v. 

Martin,  14th  Nov.  1818,  F.  G. ;  affd.,  1  Sh.  Ap.  Ca.,  267.  (y)  MiUer  v.  Moffat, 

1820,  2  Mur.,  817.  (2)  Officers  of  State  v.  Alexander  {aoi-duarU  Earl  of  Stir- 

ling), 1839,  1  D.,  1188.  (a)  M'Gavin  v,  Stewart,  1830,  4  W.  S.,  184  (see  tins 

case  farther  in  9  S.,  17 ;  6  W.  S.,  807).  See  also  Crawcour  v,  St  George  Steam  Packet 
Co..  1842,  6  D.,  10.  (6)  Wilson  v,  Boveridge,  1880,  10  S.,  110. 

(c)  2  and  8  Vict.,  c.  41,  i  68. 


mission  on  his  part  of  the  particular  averment  made  by  the  pursuer,  and  so  completed 
the  proof;  M-KeUar  v.  Scott,  1862,  24  D.,  499. 

«  19  and  20  Vict,  c.  79,  §§  90,  91.  The  examinations  of  the  bankrupt,  and  of  the 
other  persons  specified  in  the  act,  being  for  the  purpose  ^f  obtaining  information,  are 
not  subject  to  the  strict  rules  of  evidence;  Sawers  v.  Balgamie,  1868,  21  D.,  163 — 
M'Kay  v.  M'Lachlan,  1  Macph.,  440.  "  A  bankrupt  is  bound  to  answer  all  relevant 
questions  without  requiring  attention  to  such  rules.  The  examination  of  a  bankrupt  in 
his  sequestration  is  not  the  leading  of  evidence,  but  an  investigation  for  the  purpose  of 
informing  the  trustee  and  the  creditors  "—per  Lord  Justice-Clerk  (Inglis)  in  M'Kay  v. 
M'Lachlan.  In  Sawers  v,  Balgamie,  the  wife  uf  the  bankrupt  refused,  during  hor  exn< 
mlnation,  to  answer  certain  questions,  on  tlie  ground  that  she  became  aware  of  the 
fact  to  which  the  questions  referred  by  communications  made  to  her  by  her  husband 
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to  refuse,  without  good  reason,  to  answer  any  lawful  questions,  or 
to  sign  the  minute  of  the  examination,  the  Sheriff  may  order  the 
person  so  refusing  to  be  imprisoned  until  compliance  (d).  It  was 
held  that  a  person  subject  to  examination  under  these  provisions, 
was  not  entitled  to  refuse  to  be  re-examined  at  an  interval  of 
three  years,  although  it  was  not  averred  that  any  discoveries  had 
been  made  since  his  first  examination  (e).  The  statute  does  not 
apply  to  examination  of  a  creditor  with  regard  to  his  claim ;  and 
therefore  an  application  for  such  an  examination  will  be  determined 
under  the  common  law  rules  above  noticed  (/).* 


CHAPTER  III. — PRISONERS'  DECLARATIONS.* 

§  1405.  It  is  the  practice  in  Scotland,  whenever  a  person  is 
charged  with  a  criminal  offence  (except  in  petty  cases),  to  take 
him  before  a  magistrate,  in  order  to  obtain  his  account  of  the  mat- 
ter. By  this  means  innocent  persojis  sometimes  succeed  in  ex- 
plaining circumstances  which  seem  to  throw  suspicion  upon  them ; 
but  far  more  frequently  declarations  support  the  case  of  the  Crown, 
by  containing  express  or  implied  admissions  of  guilt,  or  at  least  of 
circumstances  prejudicial  to  the  prisoner. 

§  1406.     The   declaration   must  be  emitted  before  a  magis- 

(d)  2  and  8  Vict.,  c.  14,  U  69,  70.  {e)  Clark  t-.  Cuthbertson,  1848, 10  D.,  1471. 

(/)  Redpath  v.  Forth  Marine  Ins.  Co.,  1844,  6  D.,  1438— Pollock  ».  King,  1844, 
7  D.,  172.  This  was  the  rule  under  the  corresponding  provisions  of  the  former  Bank- 
rupt Act;  2  Bell's  Com.,  894,  899— Nisbet  v.  M'Lelland,  1887,  16  S.,  489— M*Leay  v. 
Lehose,  1792,  Bell's  Octavo  Ca.,  75. 

•  This  subject  is  fully  treated  in  2  Hume,  824— Burnett  Cr.  Law,  488—2  Al.  Cr. 
Law,  667— BeU's  Notes,  289. 


during  the  subsistence  of  the  marriage,  and  that  her  answer  might  be  used  in  following 
up  a  criminal  charge  against  him.  But  the  Court  held  that  she  was  bound  to  answer; 
because  (1)  the  common  law  rules  of  evidence  did  not  apply  to  the  examination;  (2)  the 
examination  was  a  coUateral  inquiry,  and  not  a  case  in  which  the  husband  was  directly 
interested ;  (8)  tlie  rule  as  to  the  confidentiality  of  communications  between  husbaud 
and  '^e  was  not  a  rule  of  the  common  law,  but  was  introduced  by  the  statute  16  and 
17  Vict.,  c.  20,  §  8 ;  and  that  rule  was  intended  to  apply  to  matters  of  evidence  only, 
and  not  to  those  investigations  in  bankruptcy  which  were  controlled  by  statute,  and  at 
which  the  wife  had  boen  a  competent  witness  before  the  Evidence  Act  was  passed. 
»  A  B  r.  Binny,  1868,  20  D.,  1868— Sawers  i-.  Balgarnie,  1858,  21  D.,  163. 
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trate  (a).  And  as  the  presence  of  such  an  official  is  intended  for 
protecting  the  prisoner  against  an  improper  mode  of'examination, 
as  well  as  for  securing  a  cofrcct  narrative  of  his  statements,  a  de- 
claration which  has  not  been  emitted  before  a  magistrate,  but  has 
merely  been  adhered  to  in  his  presence,  is  inadmissible  (6).  Yet 
it  is  not  fatal  to  a  declaration  that  the  magistrate  was  occasionally 
absent  during  its  emission,  if  substantially  it  was  taken  in  his  pre- 
sence, and  was  read  over  and  adhered  to  by  the  prisoner  before 
him  (c).  And  accordingly,  where  the  magistrate  had  fallen  asleep 
at  intervals  during  the  emission  of  certain  long  and  tedious  de- 
clarations, the  longest  sleep  at  any  one  time  having  been  a  quar- 
ter of  an  hour  and  the  whole  time  so  spent  having  been  half  an 
hour,  the  Court  by  a  majority  held  the  declarations  to  be  admis- 
sible, Lords  Justice-Clerk  and  Mcdwyn  adverting  particularly  to  the 
circumstance  that  the  magistrate  had  been  awake  when  the  declara- 
tions were  read  over  and  explained  to  the  prisoners  (d).^ 

§  1407.  The  declaration  must  be  emitted  while  the  prisoner  is 
in  his  sound  and  sober  senses  (c),  and  that  fact  must  be  either  ad- 
mitted or  proved  at  the  trial  (/).  It  is,  therefore,  a  good  objection 
that  he  was  drunk,  or  labouring  under  hysteria  or  insanity,  at  the 
time ;  and  proof  of  such  an  objection  will  be  admitted  (gr).* 


(a)  2  Hume,  82S,  9,  notes— Burnett,  492—2  Ah,  660.  It  is  not  necessary  that  iho 
magistrate  bave  jurisdiction  to  try  the  offence  with  which  the  prisoner  is  charged ;  Bur- 
nett, ib.  (6)  Davidson,  1829,  Sh.  Cr.,  207-2  Hume,  827—2  Al.,  561 ;  citing 
Woodncss  and  Smith,  19th  July  1819,  not  reported.  (c)  2  Al.,  661. 

{d)  Mackay  and  others,  1831,  Bell's  Notes,  242.  {e)  2  Hume,  828—2  Al., 

667— Elder,  1827,  Sh.  Just.  Ca.,  178 ;  Syme,  118,  S.  C.  (/)  Hume,  ntpra— 

Al.,  supra — See  tf^ra,  §  1426.  (g)  Elder,  supra — Connatiher,  1328,  noted  in 

Hume,  supra. 


^  The  declaration  will  not  be  admitted  if  the  magistrate  has  been  absent  during  a 
material  part  of  the  examination.  Where  a  magistrate,  although  occasionally  absent, 
had  judicially  admonished  the  prisoners,  and  had  himself  read  the  declarations  over,  the 
declarations  were  admitted ;  H.  M.  Adv.  v.  Mahler  and  Berrenhard,  1867,  2  Irv.,  684. 
Where  a  magistrate  was  absent  from  the  room  where  the  declaration  was  being  taken, 
during  the  substantial  portion  of  the  declaration,  although  he  was  in  an  adjoining  room 
where  it  was  possible  to  hear  the  statement  made  in  the  other  room,  the  declaration  was 
rejected ;  H.  M.  Adv.  i;.  M'Millan,  1868,  3  Irv.,  218.  It  is  incompetent  for  the  sheriff- 
clerk  to  act  as  sheriff-substitute — the  two  oflSces  being  incompatible,— and  a  declaration 
taken  before  a  sheriff-clerk,  who  held  a  deputation  as  sheriff-substitute,  was  rejected ; 
H.  M.  Adv.  r.  Stewart,  1867.  2  Irv.,  614— Roes  v.  Mitchell,  1847. 10  D.,  168. 

«  In  H.  M.  Adv.  v.  Milne,  1863,  86  Sc.  Jur.,  470,  the  panel  was  charged  with  mur- 
der,—the  defence  being  that  at  the  time  when  the  offence  was  committed  ho  was  under 
the  influence  of  insane  delusions.  The  Court  allowed  a  declaration,  emitted  by  him 
sliortly  after  his  apprehension,  and  when  he  was  in  a  state  of  considerable  excitement, 


Digitized  by 


Google 


83G  prisoners'  declarations.  §  1408- 

§  1408.  It  is  indispensable  that  the  declaration  shall  have  been 
emitted  by  tlie  prisoner  "  freely  and  voluntarily,"  and  that  this  be 
proved  or  admitted  at  the  trial  (A).  Accordingly,  if  it  has  been 
emitted  under  promises  or  threats  from  a  person  conducting  the 
examination,  whether  the  magistrate  or  procurator-fiscal,  or  even 
from  a  superintendent  of  police  (t),  it  will  not  be  admitted.  Even 
if  a  person  in  either  of  these  situations  made  statements  to  the  pri- 
soner, which,  while  coming  short  of  either  a  promise  or  a  threat, 
may  yet  have  induced  him  to  eillit  a  declaration  which  he  would 
not  otherwise  have  made,  the  declaration  will  be  cast.  This  was 
strikingly  illustrated  in  a  case  where  a  prisoner  had  emitted  decla- 
rations before  two  different  magistrates.  The  magistrate  who  took 
the  first,  deponed — "  I  think  I  told  him  that  he  was  at  liberty  to 
say  what  he  thought  proper,  but  my  opinion  was  that  the  more 
candid  he  was  in  his  declarations  the  better  it  would  be  for  himself. 
I  said  he  was  at  full  liberty  to  say  what  he  thought  proper.  It 
would  be  taken  down  as  he  said  it ;  but  my  opinion  was  he  should 
be  candid  and  tell  the  truth.  I  said,  if  I  were  in  the  same  situa- 
tion I  would  be  candid  and  speak  explicitly."  The  Court,  after 
hearing  parties,  intimated  their  opinion  that  the  declaration  could 
not  be  received.  The  second  declaration  referred  to  the  one  so  re- 
jected, and  stated,  that  after  it  had  been  read  over  to  the  prisoner 
he  adhered  to  it,  and  declared  in  continuation.  The  magistrate 
who  took  the  second  declaration  did  not  recollect  having  given  the 
prisoner  more  than  the  usual  caution,  that  he  was  not  bound  to 
answer.  Upon  this  the  Court  were  of  opinion  that  the  second  ma- 
gistrate had  not  said  anything  to  undo  the  impression  which  might 
have  been  made  on  the  prisoner  s  mind  by  the  recommendation  and 
advice  of  the  first  magistrate  ;  and  that,  as  both  declarations  had 
thus  been  made  under  the  same  impression,  both  were  inadmis- 
sible (k).  On  the  converse  of  this  case,  the  effect  of  inducements 
or  recommendations  which  might  cause  a  declaration  to  be  cast, 


(A)  2  Hume,  881,  note— Burnett,  491—2  Al.,  561— See  m/ra,  {  1426. 
(f )  M'Laron  and  others,  1828,  2  Al.,  664.  (*)  Wilaon's  case,  1820,  2  Trea. 

Tr.,  45,  170,  noted  in  2  Hume,  831,  2. 


to  be  read,  reserving  power  to  direct  the  jury  whether  they  should  receive  it  in  evidence 
or  not.  In  his  charge  the  Lord  Justice-Clerk  (Inglis)  directed  the  jury  to  consider  the 
declaration  only  as  bearing  uiK)n  the  question  of  the  prisoner's  insanity,  and  for  no 
other  purpose.  The  declaration  thus  appears  to  have  been  admitted,  not  as  a  declara- 
tion emitted  in  the  ordinary  way,  forming  part  of  the  case  for  the  Crown,  and  used  as 
Bucli,  but  as  an  adminicle  of  evidence,  which  the  jury  might  look  at,  tending  to  instruct 
tlie  state  of  luind  of  tlie  panel  at  a  time  shortly  after  the  commission  of  the  olfeuce. 
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may  be  removed  by  subsequent  explanations  from  the  same  person, 
or  from  one  in  a  higher  situation ;  and  accordingly*  inducements 
which  have  been  held  out  by  a  subordinate  official  -s^dll  probably 
not  be  fatal,  if  the  magistrate  told  the  prisoner  to  disregard  them ; 
whereas  it  may  be  doubtful  whether  the  effect  of  inducements  held 
out  by  one  magistrate  would  be  removed  by  a  contrary  statement 
from  a  functionary  of  no  higher  authority  (i).* 

§  1409.  Promises  or  inducements  proceeding  from  such  inferior 
officials  as  police  constables  or  turnkeys,  although  they  may  impair 
the  weight  of  a  declaration  with  the  jury,  will  probably  not  cause 
it  to  be  excluded,  because  the  public  prosecutor  is  not  bound  by 
the  spontaneous  interference  of  such  persons,  and  their  statements 
will  seldom  produce  much  effect  on  the  mind  of  the  prisoner  (m).* 
Still  less  will  promises  proceeding  from  private  persons,  even  those 
which  come  from  the  person  injured  by  the  crime,  be  fatal  to  the 
declaration  (n),  although  they  may  affect  its  credibility.  No  case 
seems  to  have  occurred  upon  the  effect  of  threats  by  private  persons. 
It  is  easy  to  conceive  cases  where  these  might  be  so  serious,  and 
the  execution  of  them  so  much  within  the  power  of  an  individual, 
that  the  declaration  emitted  under  their  influence  would  be  the  re- 
sult of  concussion,  instead  of  being  made  "  freely  and  voluntarily." 
In  such  cases  ther  only  fair  and  humane  course  is  to  exclude  the 
declaration. 

§  1410.  The  magistrate  ought  to  caution  the  prisoner  before 
commencing  his  declaration,  that  it  will  probably  be  used  against 
him  at  his  trial,  and  that  he  is  entitled  to  decline  answering  all  or 
any  questions  which  may  be  put  to  him.  This  caution,  however, 
is  not  indispensable  ;  and  therefore  it  does  not  require  to  be  either 
set  forth  in  the  declaration,  or  proved  at  the  trial  (o).* 

§  1411.  Declarations  are  almost  always  emitted  in  answer  to 
-  ■  '  • 

(/)  See  per  L.  President  Hope  in  Wilson's  case,  aupra,  2  Trea.  Tr.,  186. 

(m)  Ferguson,  1819,  2  Hume,  827,  notfr— 2  Al.,  bii2— Contra,  Darling,  1882,  Bell's 
Notes,  241.  (n)  Honeyman  and  Smith,  1816,  2  Al.,  568— Ferguson,  tupra.    But 

see  M'Kay  v.  M*Neil,  1817,  ib.,  663.  (o)  2  Hume,  880^2  Al.,  564. 


s  Information  given  to  a  superintendent  of  police  by  a  prisoner,  under  a  promise  of 
safety,  was  held  inadmiBsible  as  evidence  against  the  prisoner,  and  a  declaration  subse- 
quently emitted  by  him  before  a  magistrate  was  rejected,  on  the  ground  that  the  magis- 
trate had  not  given  the  prisoner  more  than  the  usual  caution,  and  had  not  disabused 
his  mind  of  the  impression  produced  by  the  promise;  H.  M.  Adv.  v.  Mahler  and  Ber* 
renhard,  1858,  2  Irv.,  684. 

^  H.  M.  Adv.  V.  Mahler  and  Berrenhard,  tupra. 

»  H.  M  Adv.  V.  Bemi^tcT,  1862,  4  Irv.,  163. 
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questions  put  by  the  procurator-fiscal  in  presence  of  the  magistrate, 
in  order  to  direct  the  prisoner's  attention  to  the  matters  on  which 
his  statement  is  required.  It  would  manifestly  be  an  abuse  of  this 
practice  to  importune  or  press  the  prisoner  by  a  searching  examina- 
tion ;  and  a  declaration  obtained  by  such  unfair  means  would  be 
rejected.* 

§  1412.  A  declaration  cannot  be  emitted  on  oath,  because  it  is 
most  unfair  and  oppressive  to  place  an  accused  person  in  the  di- 
lemma of  either  confessing  his  guilt  or  perjuring  himself  (p). 
Nay  more,  if  a  person  has  been  precognosced  on  oath  as  a  witness 
(a  proceeding  which  has  sometimes  to  be  resorted  to),  his  subse- 
quent declaration  emitted  without  an  oath  is  inadmissible  against 
him,  because,  if  facts  tending  to  criminate  him  have  been  extorted 

(p)  Burnett,  491—2  Al.,  667.  It  was  declared  in  the  "  Claim  of  Right "  at  the  Re- 
volution, "  that  the  forcing  the  lieges  to  depone  against  theniBelves  in  capital  crimes, 
however  the  punishment  he  restricted,  is  contrary  to  law."  And  the  same  just  principle 
has  been  extended  to  all  criminal  cases.  It  is  even  doubtful  whether  a  person  who  has 
been  precognosced  on  oath,  can  afterwards  be  indicted  for  the  o£fence  on  which  he  was 
examined;  2  Al.,  668.7 


8  The  objections  that  were  stated  in  a  recent  case  to  the  admissibility  of  declarations 
were  of  various  kinds,  but  substantially  resolved  into  allegations  of  unfairness  and  op- 
pression. It  was  objected,  that  they  could  not  be  regarded  as  "the  voluntary  statements 
of  the  prisoner,  having  been  extorted  from  her  by  a  minute  and  searching  examina- 
tion, and  that  it  was  oppressive  to  subject  a  prisoner  to  an  examination  lasting,  with- 
out intermission,  for  more  than  four  hours.  These  objections  were  repelled.  But  the 
point  chiefly  pressed  was  that  the  husband  of  the  panel  had  been  examined  by  the 
sheriff  and  procurator-fiscal  before  she  emitted  her  first  declaration,  and  at  a  time  when 
they  had  no  reason  to  suspect  that  he  was  in  any  way  connected  with  the  crime,  with 
the  view  of  using  his  declaration  as  a  precognition  by  whieh  to  examine  the  panel.  It 
was  proved  that,  at  the  time  when  the  offence  (murder)  was  committed,  the  hus- 
band was  not  in  the  neighbourhood ;  but  Ix)rd  Deas  was  of  opinion,  on  the  evidence, 
that  at  the  time  when  his  declaration  was  taken  the  officials  were  ignorant  of  that  fact. 
The  declarations  were  admitted ;  but  looking  to  the  policy  of  the  law,  which  refuses  in 
criminal  cases  to  permit  either  spouse  to  be  made,  either  directly  or  indirectly,  a  witness 
for  or  against  the  other,  it  is  thought  that  such  examinations  should  be  undertaken  with 
extreme  caution,  and  only,  perhaps,  when  a  strong  suspicion  of  guilt  attaches  to  both 
husband  and  wife.  The  temptation  to  a  prosecutor  to  avail  himself  of  this  mode  of  ob- 
taining evidence  against  a  prisoner  must  often  be  strong,  and  care  should  be  taken  to 
prevent  him  from  resorting  to  it  except  in  rare  and  peculiar  cases.  In  the  case  al- 
luded to  the  procurator-fiscal  stated  that  he  had  heard,  before  the  husband  was  exa- 
mined, that  he  had  been  away  on  the  day  when  the  crime  was  committed,  and  that, 
though  not  then  satisfied,  he  had  no  reason  to  doubt  that  such  was  the  case.  It  would 
probably  be  advisable,  in  similar  circumstances,  to  refrain  from  putting  any  questions 
that  might  tend  to  implicate,  or  to  furnish  materials  against,  the  wife,  until  it  has 
been  ascertained  where  the  husband  was  when  the  offence  was  committed ;  H.  M.  Adv. 
V.  M*Lachlan,  1862,  4  Irv.,  220. 

7  On  this  see  infra,  §  1694. 
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when  he  was  sworn,  and  when  ho  may  liave  believed  himself  con- 
strained to  answer,  a  repetition  of  them  may  have  been  elicited  in 
his  declaration  to  his  serious  prejudice  (r).  Nor  can  a  statement 
made  by  a  prisoner  on  precognition  (not  on  oath)  as  a  witness  be 
used  as  his  declaration,  even  where  he  admits  explicitly  that  it 
was  made  freely  or  voluntarily,  or  where  it  was  referred  to  as  true 
in  a  subsequent  declaration ;  because  it  is  an  essential  characteristic 
of  every  declaration  that  it  be  emitted  by  the  declarant  as  an  ac- 
cused person,  when  his  attention  is  directed  to  his  own  protection  («). 
Accordingly,  if  a  person  who  has  been  precognosced  as  a  witness 
is  afterwards  charged  with  the  crime,  his  declaration  must  be  taken 
of  new,  without  reference  to  his  precognition,  which  he  is  entitled 
to  have  destroyed  before  commencing  his  statement  as  an  accused 
person  (t).  It  was  held  not  fatal  to  a  declaration  in  a  case  of  mur- 
der that  a  day  before  it  was  emitted  the  prisoner  was  required  to 
touch  the  dead  body,  and  on  denying  all  knowledge  of  it,  was  told 
"  We  are  all  in  the  presence  of  God  "  (u), 

§  1413.  The  fair  principle  which  forbids  all  attempts  at  entrap- 
ping an  accused  person  into  committing  himself,  requires,  moreover, 
that  when  one  emits  a  second  or  third  declaration,  those  which  he 
has  previously  made  shall  be  read  over  to  him  before  he  commences 
his  new  statement,  {w),  or  at  least  before  it  is  concluded  (ac),  in 
order  that  his  mind  may  be  refreshed  upon  his  former  story,  and 
that  he  may  have  an  opportunity  of  supplementing  or  correcting  it. 
Accordingly,  where  four  declarations  had  been  taken  from  a  pri- 
soner, and  he  proved  that  the  fourth  had  been  emitted  without  the 
three  others  having  been  read  over  to  him  on  his  desiring  it,  the 
Court  held  that  only  the  three  could  be  used  against  him,  but  that 
he  might  call  for  the  fourth  if  he  should  be  so  advised  (y).  And 
the  same  rule  applies,  where  the  omission  to  read  over  the  prior 
declaration  arose  from  omission  on  the  part  of  the  magistrate,  and 
not  from  his  refusal  of  a  request  by  the  prisoner  (z).     In  one  case 

(r)  Burnett,  wpra — 2  AL,  667.^  («)  Burnett,  mpra— 2  AL,  668,  citing  Ren- 

ton  V.  FuUerton,  18th  July  1826,  not  rep.  {t)  2  Al.,  supra, 

(ti)  Adam  r.  Anderson,  1886,  BeU'a  Notes,  242.  (w)  2  Hume,  880—2  Al., 

670.  (x)  In  Grant,  1827. 1  Swin.,  601,  BeU'a  Notes,  248,  it  was  held  not  to 

be  a  good  objection  to  a  second  declaration,  that  it  bore  at  the  end  that  the  first  one  had 
been  then  read  over.  (y)  Stewart,  1817,  noted  in  2  Hume,  880;  and  2  Al.,  671. 

(z)  2  Hume,  881—2  Al.,  671— Observed  per  Lord  PitmiUy  in  M*Kechnie,  1817, 
noted  in  Hume  and  AL.  ib.— and  by  Lords  Justice -Clerk  Boyle  and  Pitmilly  in  Bamett, 
1818,  noted  in  AL,  ib.  In  M'Kechnie  and  Campbell,  1828.  also  there  noted,  where 
three  declarations  were  tendered,  the  second  was  rejected,  because  when  it  was  emitted 
the  first  was  not  read  over. 
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where  a  first  declaration  had  been  transniitted  from  a  distant  part 
of  Scotland  to  Edinburgh,  for  the  consideration  of  Crown  counsel, 
and  where  the  prisoner  at  his  own  request  emitted  a  second 
declaration,  it  was  received,  notwithstanding  the  objection  that 
only  a  copy  of  the  first  declaration  had  been  read  over  to  him  (a). 
Where  the  second  declaration  related  to  a  new  charge,  incidentally 
throwing  light  on  that  on  which  the  first  declaration  had  been 
emitted,  it  was  received  although  it  had  been  made  without  the 
first  one  having  been  read  over  (6). 

§  1414.  It  is  not  necessary,  however,  that  each  subsequent  de- 
claration should  bear  that  all  those  previously  emitted  were  read  to 
the  prisoner,  because  omnia  prcesumuntur  rite  et  aolenniter  acta  (c). 
If  the  later  declarations  state  that  such  was  the  fact,  they  will  be 
admitted  as  probative  of  it,  the  prisoner  being  allowed  to  disprove 
the  statement  (rf).  And,  even  if  they  are  silent  on  the  point,  the 
prosecutor  will  not  be  required  to  prove  that  the  prior  declarations 
had  been  read  over  (e). 

§  1415.  As  it  would  be  unfair  to  allow  the  prosecutor  to  select 
from  a  number  of  declarations  such  as  are  prejudicial  to  the  pri- 
soner, and  to  withhold  the  others,  it  is  settled  law  that  when  any 
one  declaration  is  laid  before  the  jury,  all  the  others  must  (if  the 
prisoner  wishes)  be  produced  also  (/).  It  has  even  been  held  that 
where  three  formal  declarations  had  been  followed  by  a  fourth,  duly 
emitted  and  read  over  to  the  prisoner,  but  not  signed  either  by  him 
or  by  the  magistrate,  the  three  could  not  be  read  unless  the  prose- 
cutor also  produced  the  fourth,  although  it  wanted  the  solemnities 
requisite  for  making  it  evidence  for  the  Crown  (gr).  And  where  the 
second  of  the  only  two  declarations  emitted  by  a  prisoner  was  li- 
belled on  by  a  wrong  date,  and  consequently  could  not  be  produced 
as  evidence  for  the  Crown,  the  Court  held  that  the  prisoner  might 
call  for  production  of  it,  if  he  should  be  so  advised,  but  repelled  his 
objection  that  the  first  declaration  could  not  be  produced  in  conse- 
quence of  the  mistake  (A).  And  similar  decisions  were  pronounced 
where  the  last  of  three  declarations  was  inaccurately  libelled  on  (t). 


(a)  Earl.  1828,  2  Al.,  672.  (h)  Goodwin,  1887,  1  Swin.,  431— Barnett. 

1818,  2  Al.,  671.  (c)  2  Hume,  J331— 2  AL,  671— DiJtocan  and  Hippisley,  1821, 

Sb.  Just.  Ca.,  46.  {d)  2  Al.,  671.  («)  Duncan  and  Hippisley, 

1821,  Sb.  Just.  Ca.,  46.  (/)  Whyte,  1814,  2  Hume,  326,  note— 2  Al.,  672. 

{0)  Loch,  1837,  1  Swin.,  494 ;  BeU's  Notes,  240,  S.  C.  Tliis  decision  is  just,  be- 
cause the  prisoner  was  entitled  to  rely  on  the  fourth  declaration  being  produced,  and 
the  authentication  of  it  was  not  intrusted  to  his  care.  (h)  Stanfield.  1817,  2 

Hume,  827.  (i)  Gilchrist,  1836,  Bell's  Notes,  240. 
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and  where  a  first  declaration  had  been  taken  before  one  who  was 
not  a  magistrate  (J).  In  such  cases  the  prisoner  cannot  plead  that 
he  is  prejudiced  by  the  Crown  endeavouring  to  prove  only  a  part  of 
his  statement,  because  the  Crown  is  willing  to  lay  the  whole  of  it 
before  the  jury,  and  the  non-production  of  a  part  arises  from  the 
prisoner  urging  an  objection  in  point  of  form. 

§  1416.  The  existence  of  a  prior  declaration,  not  produced,  may 
appear  from  its  being  mentioned  in  those  tendered,  or  in  the  war- 
rant of  commitment  (k).  It  would  also  seem  that  the  prisoner  may 
prove  the  fact  by  parole  (I)  ;  although  the  Crown  cannot  by  that 
means  prove  the  contents  of  the  absent  document,  in  order  to  show 
that  it  merely  contained  a  refusal  to  answer  (m). 

§  1417.  When  the  prisoner  declines  answering  certain  ques- 
tions (as  he  is  entitled  to  do),  the  question  and  refusal  are  set  forth 
in  the  declaration.  And  it  is  competent  for  the  prosecutor  to  lay 
before  the  jury  a  document  bearing  that  the  prisoner  refused  to 
make  any  statement  beyond  his  name  and  age  (n),  or  refused  to 
answer  any  questions,  or  remained  silent  (o),  the  document  in  such 
cases  being  signed  by  the  magistrate  in  presence  of  the  prisoner, 
and  by  the  witnesses.  A  general  declinature  ought  never  to  weigh 
with  the  jury,  because  it  does  not  raise  any  inference  tending  to  in- 
culpate the  prisoner.  Yet  a  refusal  to  answer  individual  questions 
may  be  material,  especially  where,  from  their  being  latently  con- 
nected with  the  charge,  the  prisoner's  unwillingness  to  speak  upon 
them  shows  that  he  is  aware  of  their  importance  (p). 

§  1418.  It  is  essential  to  the  admission  of  a  declaration  that  it 
be  read  over  to  the  prisoner,  in  order  that  he  may  observe  whether 
his  statement  has  been  correctly  taken  down,  and  that  he  may  have 
any  additions  or  corrections  made  upon  it  (r).  But  the  reading 
over  does  not  require  to  be  either  set  forth  in  the  document  (al- 
though that  is  customary  and  proper),  or  proved  at  the  trial  (s). 
If,  however,  the  prisoner  seriously  denies  it,  the  prosecutor  must 
prove  that  the  proper  course  was  followed  (t).  The  prisoner  may 
prove  by  the  magistrate  and  witnesses  present  that  the  reading 
over  was  omitted  (w). 

§  1419.     In  like  manner,  if  the  prisoner  does  not  understand 

(j)  WyUie,  1817.  2  Hume,  829.  (*)  As  in  Carruthere,  1881,  2  Al.,  672. 

(I)  Whyte,  1814,  2  Hume,  826,  note.  (m)  Whyte,  supra.    See  infra, 

1 1426.  (fi)  Scott,  1827,  Syme,  278.  (o)  Bell,  1846.  Arkley,  1  — 

Thomson,  1844.  2  Broun,  286.  (p)  See  supra,  §  276.  (r)  2  Hiimo, 

880— Burnett,  490—2  Al.,  669.  (*)  Hume,  tupror^Al.,  supra. 

{t)  Unme,  st/pra — A\.j  supra.  (w)  BuTneit,  supra— Al.,  s»pra. 
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the  English  language,  his  declaration  must  be  translated  by  a  sworn 
interpreter  from  the  language  in  which  it  is  emitted ;  and,  after  be- 
ing taken  down  in  English,  it  must  be  interpreted  and  explained  to 
the  prisoner  in  his  own  tongue  (x).  The  narrative  and  proof  of 
this  proceeding  are  subject  to  the  same  rules  as  when  the  declara- 
tion is  emitted  in  English  (y), 

§  1420.  The  same  course  will  be  adopted  where  the  prisoner  is 
deaf  and  dumb,  but  can  communicate  by  signs.  Or  the  questions 
may  be  put  to  a  deaf  and  dumb  prisoner  in  writing,  liis  answers 
being  written  down  on  a  slate  or  separate  paper,  and  copied  into 
the  declaration,  which  must,  of  course,  be  read  over  by  him  before 
being  signed.  In  a  case  where  this  was  done,  the  objection,  that 
the  original  answers  (which,  with  the  questions  had  been  written 
on  a  slate)  ought  to  have  been  produced,  was  repelled  (z). 

§  1421.  The  declaration,  on  being  read  over  and  approved  of  by 
the  prisoner,  must  be  signed  by  him  (if  he  can  write),  and  by  the 
magistrate  (a).  If  he  cannot  write,  it  must  be  signed  by  the  ma- 
gistrate in  his  presence,  the  docquet  bearing  that  he  stated  his  in- 
ability to  sign  for  himself  (6).  And  if  he  refuses  to  sign,  the  ma- 
gistrate will  do  so  in  his  presence,  and  the  docquet  will  state  the 
refusal  (c).  Such  a  declaration  may  be  evidence  against  a  prisoner, 
and  all  the  stronger  in  consequence  of  the  refusal  (d)  ;  but  the 
prosecutor  will  probably  be  required  to  prove  that  it  is  a  true  nar- 
rative of  the  prisoner  s  statements,  as  he  may  have  refused  to  sign 
in  consequence  of  the  narrative  being  inaccurate. 

Each  page  ought  to  be  subscribed  by  the  magistrate  and  pri- 
soner, if  he  will  do  so  (c).  But  it  is  improbable  that  a  declaration 
will  be  excluded  on  account  of  the  omission  to  sign  a  few  pages, 
provided  each  sheet  is  authenticated  (/).^ 

§  1422.     The  declaration  must  also  be  signed  (but  only  on  the 

(a:)  2  Al.,  569.     See  CampbcU,  1837,  BeU's  Notes,  243.  (y)  Mackay  and 

Others,  1881,  Boll's  Notes,  242—2  Al.,  570.  (z)  Smith,  1841,  2  Swin.,  647 ; 

Bell's  Notes,  242,  S.  C.  (a)  A  declaration,  which  was  libelled  on  as  only  emit- 

ted (not  also  subscribed)  by  the  prisoner,  was  rejected  ;  Gordon,  1846,  Arkloy,  196. 

(b)  Burnett,  490 — 2  Al.,  566.  In  Plenderleith  or  Dewar  it  was  considered  to  be  an 
im{)ortant  defect  that  the  magistrate  did  not  sign  in  presence  of  the  prisoner;  1841, 
BeU's  Notes,  241.  (c)  Burnett,  supra — Al.,  tupra,  (d)  Burnett,  supra. 

(e)  2  Al.,  666.  (/)  See  avpra,  i  659. 


f  The  objection  to  a  prisoner's  declaration,  that  it  was  not  signed  by  him,  was  re- 
pelled ;  seeing  that  it  was  written  on  the  same  sheet  of  paper  with  another  declaration, 
fonnally  taken  and  signed  next  day,  and  which  bore  that  the  previous  examination  had 
been  adjourned  at  the  desire  of  the  prisoner ;  H.  M.  Adv.  v.  Wilson,  1857,  2  Irv.,  626. 
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last  page),  by  two  witnesses,  who  attest  not  merely  the  genuineness 
of  the  subscriptions  of  the  magistrate  and  prisoner,  but  also  the  as- 
sent of  the  prisoner  to  the  statement  (g).  The  witnesses  must 
therefore  be  present  when  the  declaration  is  emitted,  or,  at  least, 
when  it  is  read  over  and  assented  to  by  the  prisoner.  If  he  with- 
holds his  assent,  the  same  form  of  authentication  will  be  observed ; 
but  the  declaration  will  not  be  received  unless  the  witnesses  heard 
it  emitted. 

Where  the  declaration  is  emitted  in  a  foreign  language,  it  is 
held  essential  that  the  witnesses  should  understand  the  language, 
because  they  must  know  what  is  taking  place  (A). 

§  1423.  The  declaration  usually  concludes  with  a  docquet 
mentioning  the  names  and  designations  of  the  magistrate  and  wit- 
nesses, and  the  number  of  pages.®  But  it  does  not  require  the  so- 
lemnities of  the  act  1681,  c.  5,  and  therefore  the  name  of  the  writer 
of  it  does  not  require  to  be  stated  (i);  nor  does  the  omission  of  the 
names  or  designations  of  the  magistrate  and  witnesses  seem  to  be 
fatal  (i).  A  declaration  extending  to  six  pages  was  admitted,  al- 
though the  docquet  bore  that  it  was  written  on  this  and  the  six 
preceding  pages  (I), 

§  1424.  Any  alterations  by  way  of  deletion,  or  writing  above 
erasure,  should  be  mentioned  in  the  docquet.  And  such  alterations 
in  substantial  parts  may  be  fatal  if  not  so  noticed.  Yet  where  the 
deletion  did  not  affect  the  sense,  and  the  words  were  still  legible, 
the  document  was  received,  although  the  alteration  was  not  men- 
tioned (m).  And  where  an  erasure  occurred  on  the  margin  of  a 
declaration,  and  the  prosecutor  consented  to  the  prisoner  reading 
what  words  he  chose  at  the  place,  the  declaration  was  admitted ; 
but  the  Court  disapproved  of  the  practice  (n), 

§  1425.     A  declaration,  when  tendered  in  evidence,  must  be 

{g)  Burnett,  490—2  Al.,  666,  669.  (k)  In  Robertson,  1770,  and  Cameron, 

1806,  Burnett,  492,  a  declaration  signed  by  two  witnesses  was  rejected  because  it  had 
been  emitted  in  Gaelic,  and  only  one  of  the  witnesses,  who  had  acted  as  interpreter, 
understood  that  language.  And  the  same  rule  was  again  applied  in  Mackenzie,  1839, 
2  Swin.,  845 ;  Bell's  Notes,  241.  (i )  2  Hume,  880— Watt,  1801,  Burnett, 

492—2  Al.,  665.  (*)  Al.,  w^fra.  (/)  Pulton,  1841,  2  Swin.,  664  ; 

Bell's  Notes,  241.  (m)  Swan,  1887.  Appx.,  Syme,  44.  («)  Todd, 

1825,  Bell's  Notes,  242.  In  Gain  and  Quin,  1888,  ib.,  the  objection  that  an  erasure  oc- 
curred in  the  name  of  the  place,  was  repelled.  It  was  very  slight,  affecting  only  u  K-t- 
ter  or  two,  and  the  existence  of  it  at  all  was  doubtful. 


s  It  is  not  fatal  to  the  validity  of  a  prisoner's  declaration  that  a  witness  has  not  ap- 
pended the  word  "  witness  "  to  his  signature ;  H.  M.  Adv.  v.  Wilson,  mpra. 

o2 


Digitized  by 


Google 


844  PRISONERS'  DECLARATIONS.  §  1425- 

identified  as  that  made  by  the  prisoner  at  the  bar;  and  must  be 
proved  to  have  been  emitted  by  him  freely  and  voluntarily,  when 
he  was  in  his  sound  and  sober  senses.*  This  must  be  done  by  two 
witnesses  (o),  who  ought  to  be  the  magistrate  and  one  of  the  at- 
testing witnesses  (jp ).  The  magistrate,  however,  is  not  an  indis- 
pensable witness  (r).  The  Court  have  disapproved  of  adducing 
clerks  in  the  procurator-fiscal's  office,  a  superintendent  of  police, 
and  other  persons  engaged  in  the  prosecution,  to  prove  the  declara- 
tion («). 

Each  declaration  ought  to  be  proved  independently.  And  there- 
fore it  was  once  held  that,  where  the  only  proof  of  a  first  declaration 
was  the  witnesses  to  the  second  deponing  that  the  first  was  read 
over  to  the  prisoner  in  their  presence,  whereon  he  declared  he  had 
freely  and  voluntarily  emitted  it,  when  in  his  sound  and  sober  senses, 
the  Court  considered  the  proof  to  be  inadequate,  and  the  declara- 
tion was  withdrawn  {t)}^  Yet  it  has  been  held  several  times  that 
when  the  first  declaration  is  mentioned  in  the  second,  as  having 
been  freely  and  voluntarily  emitted  by  the  prisoner,  and  is  docqueted 
as  the  declaration  so  referred  to,  it  does  not  require  to  be  separately 
proved,  but  is  regarded  as  a  part  of  the  second,  the  witnesses  to 
the  latter  proving  if  required,  the  reading  over  and  admission  (u). 

In  practice,  except  in  capital  cases,  proof  of  the  declarations  is 
usually  dispensed  with  by  the  prisoner's  counsel  admitting  them. 


(o)  2  Hume,  827— Burnett,  491—2  Al.,  568.  (p)  2  Hume,  329. 

(r)  Howden,  1860,  Shaw.  361.  (»)  M'Gavin,  1846,  Arkley,  70— Vallance, 

1846,  ib.,  181.  (0  M*QaYin,  ttq>ra.  {u)  Wyllie,  1817,  2  Hume,  829— 

KeUy,  1887,  BeU's  Notes.  240— Reid,  1886,  ib..  241— See  supra,  g  180,  et  teq. 


^  It  18  not  essential  that  a  declaration  should  bear  that  the  charge  was  explained  to 
the  panel,  and  that  he  was  duly  cautioned ;  H.  M.  Adv.  v,  Dempster,  1862,  4  Irv.,  148. 
It  is  competent  to  prove  by  parole  evidence  that  a  panel  was  in  his  sound  and  sober 
senses  when  he  emitted  a  declaration,  although  the  fact  is  not  stated  in  the  docquet  an- 
nexed to  the  declaration.  The  docquet  is  no  part  of  the  declaration.  "  It  is  nothing 
more  than  a  marking  made  at  the  time  by  the  magi8trate  and  witnesses  in  order  to  re- 
call to  their  recollection  what  actuaUy  passed  at  the  time ;  and  it  corresponds  to  the 
labels  upon  articles  produced  in  evidence,  which  are  used  for  the  same  purpose  ";  per 
Lord  Justice-Clerk  (Inglis)  in  H.  M.  Adv.  v.  Hay,  1858,  3  Irv.,  181.  It  is  not  neces- 
sary that  witnesses  to  a  declaration  should  also  identify  each  article  referred  to  in  the 
declaration ;  H.  M.  Adv.  v.  Smith,  1864,  1  Irv.,  878. 

10  See  H.  M.  Adv.  ».  Wynne,  1857,  2  Irv.,  720,  and  H.  M.  Adv.  v.  Hoesack,  1858,  8 
Irv.,  1.  In  each  case  the  ground  of  judgment  was,  that  the  reference  to  the  first  de- 
claration, contained  in  the  second,  proved  neither  that  the  panel  was  duly  warned,  nor 
that  he  was  in  his  sound  and  sober  senses,  when  the  first  declaration  was  emitted. 
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§  1426.  The  written  declaration,  if  extant,  is  the  only  compe- 
t<jnt  evidence  of  what  the  prisoner  said  in  presence  of  the  magis- 
trate (x).  But  if  it  has  been  lost  or  destroyed  without  negligence 
on  the  part  of  the  prosecutor,  or  persons  for  whom  he  is  responsible, 
its  terms  may  be  proved  by  a  copy  or  by  parole,  under  the  rule 
whicli  admits  secondary  evidence  of  lost  writings  (y), 

§  1427.  Baron  Ilume  lays  dovni  that  "  if  a  written  declaration 
is  ex  facie  unexceptionable,  and  has  been  duly  confirmed  in  ordinary 
course  by  the  testimony  of  creditable  witnesses  to  the  manner  and 
circumstances  of  the  emission,  and  has  not  been  impeached  or  dis- 
credited generally  by  evidence  on  the  other  part  of  anything  im- 
proper in  the  manner  of  conducting  the  inquiry,  the  paper  seems 
then  to  be  conclusive  of  its  own  contents,  as  fairly  and  correctly 
taken  down ;  and  it  shall  not  be  liable  to  challenge  in  the  way  of 
parole  evidence,  touching. particular  phrases  or  passages  as  not  ex- 
pressing what  the  prisoner  meant  to  say.  To  admit  this  sort  of 
scrutiny  would  be  to  set  up  the  doubtful  testimony  of  witnesses, 
and  given,  too,  at  a  distance  of  time,  and  respecting  matters  where 
memory  is  so  little  to  be  trusted,  against  the  regular  written  evi- 
dence made  up  by  the  magistrate  on  the  spot  in  the  course  by  law 
appointed,  and  with  every  reasonable  precaution  to  ensure  correct- 
ness" (z).  But  notwithstanding  this  general  rule,  it  is  thought 
that  if  a  prisoner  specifically  avers  and  offers  to  prove  that  a  writ- 
ten declaration  tendered  as  his,  contains  statements  of  importance 
essentially  different  from  those  which  he  emitted,  he  ought  to  be 
allowed  to  prove  his  averment  by  parole,  otherwise  there  would  be 
no  security  against  false  narratives  of  procedure  before  a  magistrate 
being,  either  from  carelessness  or  designedly,  used  against  a  pri- 
soner. The  competency  of  such  proof  is  supported  by  the  rules  as 
to  impugning  recorded  decrees  and  verdicts  (a),  reports  of  commis- 
sioners appointed  to  take  proofs  (6),  notarial  instruments  (c),  and 
messengers'  executions  (d),  all  of  which  may  be  challenged  on  the 
ground  of  being  false  records  of  the  proceedings  which  they  pretend 
to  narrate  (c).  So  where,  after  the  Sheriff  before  whom  certain  de- 
clarations had  been  emitted,  had  proved  them  in  the  usual  way,  the 


(x)  2  Hume,  882— Burnett,  498—2  Al.,  576— White,  1814,  2  Hume,  326,  note 
(tupra,  i  1416)— Little  v.  Smith,  1847,  9  D.,  737  {infra,  §  1437)— See  also  Reason  and 
Tranters,  1722, 16  State  Tr.,  SlSupra,  i  110,  et  seq.  (y)  2  Al..  ih,— Supra, 

I  148,  et  §eq.  (z)  2  Hume,  882—2  Al.,  576.  (a)  Supra,  g  1066,  et  $eq. 

(b)  Supra,  I  1073.  (c)  Supra,  ?  1211,  2.  (d)  Supra,  ?  1248,  el  aeq. 

{f)  See  aliw  ^  1072,  as  t<»  proving  that  a  material  error  has  occurred  in  entering  a 
priMtiner's  plea  on  record. 
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prisoner's  counsel  proposed  to  ask  him  "  whether  there  had  been 
any  dispute  as  to  the  manner  in  which  parts  of  the  declarations 
were  emitted,  and  whether  the  panel  had  declared  in  the  terms 
contained  therein  ;"  and  where  the  prosecutor  objected  to  the  ques- 
tion as  highly  irregular  and  unprecedented,  the  Court  allowed  it  to 
be  put  under  certain  modifications  (e).  In  another  case,  where  the 
declaration  emitted  by  a  man  charged  with  having  murdered  his 
wife,  contained  the  word  "  scuifle,"  one  of  the  witnesses  who  proved 
the  declaration  deponed  that  that  was  not  the  word  which  had  been 
used  by  the  prisoner,  but  some  other  expression,  which  denoted 
merely  a  verbal  altercation  (/).  Thus,  also,  in  a  trial  for  theft, 
the  prisoner's  counsel  was  allowed  to  put  to  one  of  the  witnesses  to 
the  declaration  some  question  (which  has  not  been  preserved),  to 
which  the  answer  was  that  the  declaration  contained  a  true  account 
of  the  res  gestce  ;  the  natural  inference  being  that  the  question  was 
put  in  order  to  obtain  an  opposite  answer  {g). 

Where  a  declaration  bore  date  at  the  commencement,  10th 
March  1847,  and  in  the  docquet,  10th  March  1848,  the  prosecutor 
was  allowed  to  prove  that  the  first  date  was  a  clerical  error,  as  the 
libel  stated  it  to  be  (A). 

§  1428.  The  declaration  is  not  taken  with  the  view  of  being 
used  as  evidence  for  the  prisoner.  Nor  can  he  lay  it  before  the  jury 
unless  the  Crown  consents  (i).  If  regular,  it  may  in  all  cases  be 
used  against  the  prisoner  who  emitted  it.  But  it  cannot  be  used 
against  a  correus,  for  it  is  not  emitted  on  oath,  and  nothing  is  more 
frequent  than  culprits  attempting  to  shift  the  guilt  from  themselves 
to  the  shoulders  of  their  fellow-prisoners  {k).  This  rule,  however, 
w^as  held  not  to  preclude  the  prosecutor  from  exercising  his  right 
to  lead  proof,  including  the  declaration,  against  a  prisoner  who 
pleaded  guilty,  and  whose  correua  objected  that  the  declaration 
might  injure  him  in  his  trial,  at  the  same  time  and  for  the  same 
offence,  on  a  plea  of  not  guilty  (Z).     The  presiding  judge  usually 

(e)  M'Taggart  and  Others,  1798,  Burnett,  493.  The  report  does  not  state  what  the 
modifications  were.  (/)  M'Naught,  1774,  Burnett,  498,  note.     It  does  not  ap- 

pear whether  the  Crown  objected  to  the  question.  The  answer  was  entered  on  record 
along  with  tlie  rest  of  the  witness'  testimony.  (g)  Cathie,  1883,  BelPs  Notes, 

248.    It  is  not  mentioned  whether  the  question  was  objected  to  by  the  prosecutor. 

(A)  Robertson,  1850,  J.  Shaw,  447.  (t)  M'Queen  and  Robson,  1882  (not  re- 

ported), noted  in  2  Al.,  677— Kennedy,  1842,  1  Broun,  497 ;  BeU's  Notes,  286,  S.  C. 
But  the  prosecutor  cannot  produce  one  of  several  declarations,  and  withhold  the  others. 
See  supra,  §  1416.  (*)  2  Hume,  327—2  AL,  676— M'Callum  and  Comer,  1858, 

1  Irv.,  259.  (/)  Peter  and  Smith,  1840,  Bdl's  Notes,  233,  240 ;  S.  C,  2  Swin., 

492. 
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directs  the  jury  not  to  give  any  efFect  to  one  prisoner  s  declaration 
as  evidence  against  another.^^ 

§  1429.  It  is  a  nicer  question  whether,  if  a  prisoner  in  his  de- 
claration confesses  his  own  guilt  and  absolves  his  con^eus,  the  latter 
can  refer  to  the  declaration  as  evidence  in  his  favour.  No  doubt 
he  will  not  be  allowed  to  do  so,  unless  the  prosecutor  produces  the 
declaration  (m).  If,  however,  the  admissions  in  a  declaration  on 
whicli  the  prosecutor  founds  are  inconsistent  with  the  guilt  of  the 
declarant's  correns,  it  seems  anomalous  to  receive  them  against  the 
one  panel,  but  to  disregard  them  entirely  as  evidence  for  the  other; 
for  they  ought  only  to  receive  effect,  on  the  supposition  that  they 
are  true ;  and  if  they  are,  there  seems  to  be  no  just  ground  for  re- 
fusing to  the  correus  the  benefit  of  them.  The  confession,  also, 
gives  a  truthful  character  to  the  exculpatory  statements,  which  will 
usually  be  prejudicial  rather  than  favourable  to  the  party  who  makes 
them.  On  the  other  hand,  it  is  not  unlikely  that  a  prisoner,  find- 
ing his  own  case  desperate,  may  try  to  clear  his  associate ;  while 
the  general  rule  against  admitting  statements  not  made  on  oath  is 
against  receiving  the  declaration  of  one  prisoner  in  favour  of  an- 
other. Mr  Burnett's  opinion  is  in  favour  of  admitting  it  for  such  a 
purpose  (»);  and  in  one  case  where  two  persons  were  charged  with 
the  murder  of  a  revenue  officer,  but  one  of  them  had  died  before 
the  trial,  his  declaration  was,  with  the  prosecutor's  consent,  read  to 
the  jury  on  behalf  of  the  other,  though  the  circumstances  regarding 
it  were  not  favourable  to  its  truthfulness  (o).  In  a  subsequent 
case,  however,  where  a  prisoner  confessed  that  she  alone  committed 
the  crime  charged  (theft),  and  the  other  prisoner  was  proceeding  to 
prove  the  declaration  (which  had  been  only  libelled  on,  not  pro- 
duced, by  the  Crown),  the  Court  interposed,  holding  "  that  the  de- 
claration of  a  prisoner  could  not  be  founded  on  at  all,  if  not  pro- 


Cm)  See  wpra,  {  1428.  (n)  Burnett,  494.  (o)  Reid,  1784, 

Burnett,  495. 


1 1  A  panel  having  pleaded  guilty  was  examined  as  a  witness  for  several  other  panels 
who  were  charged  with  the  commission  of  the  same  offence.  During  the  cross-examina- 
tion of  this  witness,  the  Advocate-Depute  frequently  referred  to  her  declaration,  which 
contained  statements  tending  to  inculpate  the  other  prisoners.  It  having  heen  objected 
that  this  was  virtually  putting  her  declaration  in  evidence  against  them,  which  was 
incompetent,  Lord  ArdmiUan  held,  that  while  the  declaration  of  one  panel  could  not 
be  referred  to  nor  used  in  evidence  against  another,  it  was  competent  to  test  the  truth  of 
the  witness'  testimony  on  oath,  by  referring  to  different  statements  made  in  her  decla- 
ration ;  H.  M.  Adv.  v.  Wilson,  1860,  8  Irv.,  623. 
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duced  by  the  Crown,  and  that  what  one  jnisoner  said  thore,  could 
not  be  evidence  for  or  against  another  prisoner"  (p), 

§  1430.  A  declaration  before  a  magistrate,  although  important, 
is  in  no  case  conclusive,  evidence  against  the  prisoner  who  emitted 
it  (r).  Nor  can  a  confession  contained  in  it  be  treated  as  a  plea  of 
guilty  on  record ;  for  it  is  taken  from  the  prisoner  before  he  is 
brought  to  trial,  or  called  to  plead  to  the  libel  (s)}^  If  the  only 
evidence  against  a  prisoner,  besides  his  declaration  confessing  the 
crime,  is  proof  of  the  corpus  delicti^  the  Court  will  direct  the  jury 
to  acquit,  on  account  of  the  evidence  not  being  sufficient  in  point 
of  law  {€),  And  the  same  course  has  been  followed  where  some 
slight  suspicion  attached  to  the  prisoner  from  other  evidence ;  as, 
for  example,  in  a  case  of  theft  where  a  confession  in  the  declaration 
was  corroborated  by  proof  that  a  boy  about  the  size  of  the  prisoner 
ran  off  from  the  scene  of  the  offence  {u)\  and  where,  besides  the  de- 
claration and  proof  of  the  corpus  delicti,  it  appeared  that  the  prisoner, 
when  sought  for  in  order  to  be  apprehended,  had  been  found  con- 
cealed in  a  small  closet,  and  had  endeavoured  to  keep  the  door  fast 
against  the  officer  {x).  On  the  other  hand,  prisoners  are  every  day 
convicted  upon  confessions  in  their  declarations,  corroborated  by 
circumstances  which  throw  considerable  suspicion  upon  them,  but 
which  would  not  of  themselves  prove  the  prosecutor's  case.  And 
this  is  just,  for  a  false  confession  in  a  declaration  is  very  rare  and 
unlikely,  indeed,  not  many  degrees  less  so  than  a  false  plea  of 
guilty. 

§  1431.  The  declaration  often  contains  denials,  and  improbable 
explanations  of  circumstances  throwing  suspicion  on  the  prisoner. 
Juries  have  learnt  to  attach  to  such  declarations  little  weight  as 
indicating  guilt ;  for  the  wish  to  escape  from  the  trouble  and  vexa- 
tion of  a  prosecution,  or  to  help  the  real  offender,  by  putting  the 
officers  of  justice  on  a  false  scent,  and  many  other  motives,  may 
produce  falsehood  in  persons  of  the  class  usually  placed  at  our  cri- 
minal bars.  It  is  only  when  a  circumstance  has  not  an  obvious 
connection  with  the  charge,  and  when,  therefore,  a  person  unac- 


(/))  M'Queen  and  Robson,  1832  (not  reported),  noted  in  2  Al.,  677. 

(r)  2  Hume,  824— Burnett,  48S— 2  Al.,  578— Ramsay,  1798,  noted  in  Burnett  and 
Hume,  ib.  (<)  Iiogan  v.  M'Adam,  1868,  1  Irr.,  829.  (t)  Hunter  and 

Others,  1838,  BeU'a  Notes,  289.  («)  Douglas,  1884,  BeU*s  Notes,  240. 

(z)  Duff  t>.  Falconer,  1841,  Beirs  Notes,  289. 


^2  Clark  V.  Stevenson,  1863,  1  Irv.,  809— liOgan  i'.  M'Adam,  1858,  1  Irv.,  329— Bone 
V.  Bird,  1865,  2  Irv.,  279— Gordon  v.  Millar,  1866,  2  Irv.,  284. 
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quaiuteJ  with  its  latent  pertinency  is  likely  to  make  a  candid  state- 
ment regarding  it,  that  a  falsehood  on  the  point  ought  to  weigh 
against  the  prisoner.  Yet  even  in  such  a  case  his  knowledge  of  its 
bearing  may  have  been  derived  from  the  real  criminal,  or  from  ex- 
pressions dropped  by  the  officers ;  while  its  very  want  of  obvious 
relevancy  may  awaken  his  suspicions,  and  induce  a  denial.  Be- 
sides, a  person  may  have  private  reasons,  entirely  unconnected  with 
the  subject  of  the  charge,  for  disguising  the  truth  regarding  matters 
embraced  in  his  declaration  (y), 

§  1432.  It  sometimes  happens  that  a  declaration,  from  being 
probable  in  itself,  and  coinciding  with  the  other  evidence,  assists 
the  case  of  the  prisoner,  its  general  appearance  of  truthfulness 
leading  the  jury  to  believe  his  explanations  of  suspicious  circum- 
stances. 

§  1433.  Considerable  difference  of  opinion  exists  as  to  whether 
the  proceeding  detailed  in  the  foregoing  sections  is  fair  to  the  pri- 
soner. It  is  certainly  most  oppressive  to  subject  accused  persons 
to  the  inquisitorial  and  harassing  examinations  practised  in  some 
foTQign  courts.  But  so  long  as  the  procedure  is  conducted  accord- 
ing to  the  law  of  this  country,  with  perfect  liberty  to  the  prisoner 
to  decline  answering,  and  with  the  protection  of  a  magistrate 
against  importunity  or  cross-examination,  there  seems  to  be  no 
good  reason  why  it  should  be  discontinued  ;  for  it  is  more  likely  to 
assist  than  to  prejudice  the  innocent,  while  it  often  completes  a  de- 
fective proof  for  the  Crown,  and  so  prevents  the  guilty  from  escap- 
ing. No  doubt,  it  admits  of  being  abused  in  the  hands  of  an  over- 
zealous  prosecutor  and  a  weak  or  biassed  magistrate,  with  the  con- 
nivance of  witnesses  equally  unscrupulous.  But  the  times  when 
such  improper  practices  could  be  successfully  resorted  to  have  gone 
bye,  and  the  risk  of  them  in  modern  procedure,  although  it  may 
alarm  the  theorist,  will  not  have  any  weight  with  persons  ac- 
quainted practically  with  the  administration  of  criminal  law  in  this 
country.** 

(y)  Within  a  few  hours  after  tlie  iDydtcrious  murder  of  the  bank  porter  Begbie,  in 
one  of  the  streets  of  Edinburgh,  the  contents  of  most  of  the  low  gambling  houaes,  and 
houses  of  bad  fame  of  the  city,  were  swept  into  the  police  office,  when  several  citizens 
of  good  position,  as  well  as  many  notorious  criminals,  emitted  declarations  as  to  their 
doings  that  afternoon.  How  many  of  these  would  on  investigation  have  been  found 
entirely  free  from  falsehood  and  prevarication  ? 


i-*^  The  miMt  recent  writer  on  EngHtili  Criminal  Law  i^  bo  impressed  with  the  faultinoss 
of  the  English  system,  whicli,  by  r<'fu:jinj;  to  allow  the  prisoner  to  be  interrogated,  "  shows 
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CHAPTER  IV.— OF  USING  IN  ONE  CAUSE  JUDICIAL  DECLARATIONS, 
ADMISSIONS,  ETC.,  MADE  IN  ANOTHER  CAUSE. 

§  1434.  As  no  person  has  a  just  reason  to  complain  of  his  deli- 
l)erate  statements  being  used  in  evidence  against  him,  those  which 
a  party  lias  made  in  one  cause  may  in  general  be  used  against 


nn  obvious  neglect  of  the  most  natural  and  important  way  of  obtaining  information," 
that  he  comes  to  the  conclusion  that  a  modification  of  the  French  system  (by  which  tlie 
prisoner  is  subjected  to  interrogations  at  the  trial)  might  be  advantageoxisly  introduced. 
It  may  be  questioned,  however,  whether  the  Scotch  system  of  taking  declarations  from 
privsoners  be  not  safer  and  more  satisfactory  than  the  system  which  Mr  Stephen  advo- 
cates. At  the  same  time,  there  can  be  little  doubt  that  the  Scotch  practice,  in  certain 
particulars,  is  susceptible  of  improvement.  Some  assistance  should  be  allowed  the  ac- 
cused during  his  examination  ;  for  though  the  presence  of  the  magistrate  is  generally 
sufficient  to  prevent  the  prosecutor  from  conducting  the  examination  in  an  improper  and 
inquisitorial  manner,  yet  an  accused  person,  ignorant  of  the  law,  and  placed  in  a  novel 
and  difficult  jwsition,  must  be  apt,  when  deprived  of  professional  aid  during,  what  is  in 
effect,  a  skilful  cross-examination,  to  expose  himself  to  groundless  misconstruction  and 
suspicion.  Nor  does  it  appear  reasonable  that  he  should  be  prevented  from  submitting, 
if  so  advised,  his  declaration  to  the  jury.  At  present  the  declaration  is  the  property  of 
the  prosecutor,  who  has  the  exclusive  right  t^)  determine  whether  it  shall  or  shall  not 
be  employed  as  evidence  in  the  cause, — the  theory  of  the  law  being,  that  the  declaration 
may  be  used  against,  but  not  on  behalf  of,  the  panel.  If  it  be  held  that  the  only  duty 
of  the  prosecutor,  in  all  cases,  is  to  obtain  a  conviction,  it  may  be  expedient  to  allow 
him  to  exclude  a  declaration  which  does  not  aid  the  prosecution ;  but  on  no  other  ground 
can  the  practice  be  justified.  The  primary  object  of  the  examination  is  to  obtain  in- 
formation from  a  person  who  is  presumed  to  be  acquainted  with  the  circumstances  under 
which  a  crime  has  been  committed,  and  to  give  him  an  opportunity  to  explain  his  con- 
nection with  them.  It  may  be  unadvisable  to  make  him  a  witness  in  the  cause ;  but  if 
his  explanation  is  to  be  admitted  at  all,  it  appears  fair,  and  calculated  to  aid  the  dis- 
covery of  the  truth,  that  it  should  be  admitted  when  it  tells  in  his  favour,  as  well  as 
when  it  tells  against  him.  The  probative  value  of  a  declaration  is,  of  course,  a  differ- 
ent question.  But  it  is  for  the  jury  to  say  whether,  taken  in  connection  with  the  evi- 
dence laid  before  them,  the  explanation  submitted  by  the  panel  is  probable  or  impro- 
bable, is  credible  or  incredible ;  and  it  appears  unreasonable  to  prevent  them  from  look- 
ing at  the  explanation  simply  because  (whatever  light  it  may  otherwise  throw  upon  the 
case)  it  is  not  calculated  to  assist  the  theory  which  assumes  the  guilt  of  the  accused. 
Mr  Stephen,  though  desirous  to  have  the  accused  interrogated  at  a  trial,  would  not  ad- 
mit him  as  a  witness.  "  It  is  one  thing  to  enable  a  man  to  be  a  witness  on  his  own  be- 
half, to  tempt  him  to  come  forward  and  tell  such  a  story  as  he  thinks  best  for  his  own 
interest,  and  another  thing  to  subject  him  to  questions  in  the  interest  of  the  accuser. 
In  the  one  case  he  comes  forward  to  ask  credit  for  his  own  account  of  the  matter.  In 
the  other  he  is  asked  to  admit  or  deny  or  explain  particular  circumstances,  his  ability 
to  do  so  being  a  proof  of  innocence,  his  inability  evidence  of  guilt.  In  the  one  case  the 
man  is  tempted  to  invent  a  lie,  in  the  other  case  he  is  probed  for  the  purpose  of  dis- 
covering the  truth." — A  general  view  of  the  Criminal  Law  of  England  by  James  Fitz- 
james  Stephen,  Barrister-at-law,  1863,  pp.  189-203. 
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liiui  in  another  cause,  although  vntli  a  different  opponent,  and  in- 
volving a  different  issue.  On  this  ground,  judicial  examinations  of 
the  pursuers  in  a  civil  action  on  a  policy  of  sea  insurance,  were  held 
to  be  admissible  against  them  in  a  criminal  prosecution  for  sinking 
the  ship  to  defraud  the  underwriters  (a).  So  the  declaration  emit- 
ted by  a  party,  when  apprehended  on  a  meditatione  fugce  warrant, 
was  received  against  him  in  a  subsequent  civil  action  relating  to 
the  same  matter  (6).  An  oath  on  reference  emitted  by  a  party  in 
one  cause  is  received  against  him  in  another,  although  with  a  dif- 
ferent person  (c).  But  admissions  which  it  contains,  how^ever  ex- 
plicit, \vill  not  foreclose  the  party  from  leading  contrary  evidence  ; 
for  such  an  oath  is  only  conclusive  in  the  cause  in  w^hich  it  is  emit- 
ted (rf).  It  has  been  held  competent  to  prove  against  a  party  in  a 
civil  cause  that  he  was  held  confessed  for  not  deponing  on  a  refer- 
ence to  his  oath  in  a  previous  action  with  the  same  party,  and  re- 
lating to  the  same  matter  (e).  In  like  manner,  an  oath  emitted  by 
a  party  as  to  the  value  of  his  estate  under  an  Income  Tax  Act  was 
admitted  against  him  in  England  in  a  subsequent  suit  regarding 
his  qualification  to  kill  game ;  leaving  him  to  prove,  if  he  could, 
that  the  valuation  was  erroneous  (/).  And  the  schedule  given  up 
by  parties  taking  the  benefit  of  an  English  Insolvent  Act  was  ad- 
mitted without  objection  in  an  action  against  them  in  the  Court  of 
Session  for  payment  of  the  debt  which  the  schedule  stated  to  be 
due  ig), 

§  1435.  Declarations  emitted  by  a  prisoner,  when  examined  on 
suspicion  of  a  charge  of  reset,  were  admitted  against  her  in  a  pro- 
secution for  having  perjured  herself  in  a  trial  for  theft  of  the 
goods  (A). 


(a)  M*lver  v.  M'Callum,  1784,  noted  in  2  Hume,  326— Burnett,  495—2  AI.,  667. 
In  Humphreys'  (toi-dUant  Earl  of  Stir]in<?)  case,  1889,  separate  Report  by  Swinton,  and 
BeU's  Notes,  240,  S.  C,  the  judicial  examination  taken  from  the  prisoner  in  a  citII  ac- 
tion relating  to  certain  deeds  wos^ut  in  against  him  without  objection  in  a  trial  for  for- 
gery of  the  documents.  (6)  Kitchen  v.  Fisher,  1821,  2  Mur.,  688.  It  does  not 
appear  whether  the  parties  to  the  respective  proceedings  were  the  same. 

(c)  Wright  V.  Lindsay,  1708,  M.,  14,083  (here  the  oath  had  been  emitted  in  a  re- 
ference which  broke  up  without  taking  eifcct) — L.  Advocate  v.  Home,  1711,  M.,  14,089 
— Elies  V,  Watson,  1712,  M.,  14,041— Hunter  v.  Nicolson,  1886,  16  S.,  169.  But  see 
Brown  v.  Miller,  1828,  6  S.,  561— Ersk.,  4.  8,  86— Schan  v,  BosweU,  1709,  M.,  14,084. 

(rf)  Elies  r.  Watson,  supra — Hunter  v.  Nicolson,  supra.  (e)  Town  of  Edin- 

burgh r.  Lothian,  1675,  M.,  14,029.  (/)  U.  v.  Clarke.  1799,  8  Term  R.,  220. 

{g)  Ogilvie  r.  Taylor,  1849,  12  I).,  266.  Sec  also  Stockflcth  ».  De  Tastet,  1814, 
4  Camp.,  11— Robson  r.  Alexander,  1828,  1  Mo.  and  Pa.,  448.  (h)  Roes,  1886, 

Hells  Notes,  240. 
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But  the  decisions  are  conflicting  as  to  the  competency  of  using  a 
declaration  emitted  before  a  magistrate  on  a  criminal  charge,  as 
evidence  in  a  subsequent  civil  suit  relating  to  the  ^ame  matter.  In 
the  first  reported  case  on  the  point,  a  declaration  emitted  by  an 
apprentice  in  a  charge  of  stealing  his  master's  goods,  was  received 
as  evidence  for  the  master  in  an  action  against  the  apprentice  and 
his  cautioners  for  breach  of  indenture  (t).  Again,  in  an  action 
against  an  insurance  company  for  loss  by  fire,  the  pursuer's  declar- 
ation in  a  charge  of  wilful  fire-raising,  brought  on  the  complaint  of 
the  fire  office,  was  admitted  (Jc).  The  point  occurred  also  in  a 
cessioy  in  which  the  brief  report  states  that  "  the  Court  allowed  a 
declaration  emitted  by  the  pursuer  in  a  precognition  taken  before 
the  Sheriff,  with  regard  to  an  ofl^ence  with  which  he  was  charged, 
to  be  produced  in  evidence  against  him  "  (T).  These  decisions  are 
quoted  by  Lord  Ivory  in  his  Notes  to  Erskine,  as  fixing  the  law  on 
the  point  (m).  Declarations  have  also  been  admitted  without  ob- 
jection in  several  civil  cases  (n)  ;  in  one  of  which  the  Lord  Chief- 
Commissioner  charged  the  jury, — *'  There  is  no  rule  more  clear  than 
that  the  declaration  of  a  party  is  evidence  against  him.  You  will 
therefore  take  it  as  evidence  "  (o). 

§  1436.  In  a  recent  case,  however,  the  Second  Division  of  the 
Court  unanimously  held  that  the  declaration  emitted  by  a  party 
charged  with  having  forged  a  bill,  was  inadmissible  in  subsequent 
processes  of  suspension  and  reduction-improbation,  founded  on 
fraud  in  obtaining  the  document  (/>).  The  grounds  of  the  decision 
were,  that  a  prisoner  has  no  legal  adviser  with  him  while  he  is 
making  his  declaration,  and  that  his  mind  is  directed  to  the  crimi- 
nal, not  to  the  civil,  consequences  of  the  charge.  The  document 
was  also  considered  to  be  Crown  property,  to  which  the  private 
party  had  no  legal  right,  and  the  admission  of  which  might  encour- 
age parties  to  bring  criminal  complaints,  in  order  to  procure  a  de- 
claration with  a  view  to  subsequent  civil  proceedings.  The  Crown 
did  not  oppose  the  production ;  and  the  point  was  raised  by  the 


(/)  MaxweU  v.  Buchanan,  1776,  M.,  "Apprentice,"  Appx.,  No.  1. 

(k)  Parker  v.  Imperial  Fire  Office,  29th  November  1809,  F.  C.  {I)  Alison's 

Cessio,  8(i  Dec.  1814,  F.  C.  (m)  Ivory's  Erek.,  986,  note  96. 

(«)  Mackie  v.  Wight,  1822,  8  Mur.,  27— Hamilton  v.  Maine,  1828,  2  S.,  866— Pater- 
son  V.  Houston,  1887,  16  S.,  226— Schaw  v,  Wause,  1682,  M.,  9864— MiUer  v,  Moffat, 
1820,  2  Mur.,  816.  (o)  Mackie  v.  Wight,  supra.    Here  the  action  was  for 

damages  for  assault ;  and  the  declaration  had  been  emitted  with  reference  to  a  prosecu- 
tion before  the  Sheriff  for  tho  offence.  (p)  Little  v.  Smith,  1846,  8  D.,  266— 
S.  C;  1847,  9  D.,  737. 
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Court  directing  the  declaration  to  be  witlidrawn  from  process,  after 
both  parties  had  treated  it  as  admissible  (r). 

In  this  state  of  the  authorities  the  point  must  be  considered  as 
still  open. 

•§  1437.  It  was  also  held  in  this  case  that  statements  emitted 
by  a  party  before  a  magistrate  cannot  be  proved  by  parole  in  a  sub- 
sequent civil  suit ;  for,  if  the  written  declaration  was  admissible,  the 
rule  which  requires  the  best  evidence  makes  it  the  only  competent 
proof  of  its  terms,  and  the  objections  to  production  of  it  apply 
equally  to  proving  its  contents  by  parole  («). 

§  1438.  The  statements  of  parties  examined  (either  on  oath  or 
declaration)  under  the  Bankrupt  Act  are  admissible  against  them- 
selves in  any  subsequent  proceedings  (t),^  This  is  also  the  rule  as 
to  admissions  made  by  one  when  examined  as  a  witness  (u),  or 
haver  (w)f  who  will,  however,  be  allowed  to  prove  that  his  state- 
ment was  made  in  error,  or  that  he  had  not  an  opportunity  of  add- 
ing explanations  or  qualifications  which  might  have  materially 

(r)  Some  of  the  rationea  (iecidendi  in  this  ca^e  are  humbly  thought  to  be  questionable. 
The  objections,  that  the  prisoner  has  not  a  legal  adviser  with  him  during  his  examina- 
tion, and  that  his  mind  is  not  directed  to  the  ulterior  purpose  for  which  the  document 
is  tendered,  are  equally  applicable  to  extrajudicial  admissions,  and  the  second  of  the 
objections  referred  to  may  be  applied  to  all  admissions  except  those  made  judicially 
with  reference  to  the  particular  suit.  Besides,  the  civil  and  criminal  cases  will  almost 
always  depend  on  the  same  question  of  fact ;  or,  at  least,  the  position  of  the  party  in 
them  respectively  will  not  depend  on  conflicting  averments.  The  objection  to  the  pro- 
duction fixes  the  party  in  a  dilemma ;  for  the  declaration  must  be  either  false  or  true. 
A  personal  exception  lies  against  his  pleading  the  former  alternative  as  a  ground  of  rx- 
elusion ;  while,  if  the  latter  is  the  fact,  why  should  the  declaration  not  be  admitted  ? 
The  chief  difQculty  lies  in  the  character  of  the  declaration  as  a  document,  which  is 
taken  for  the  single  purpose  of  being  used  for  the  Crown  in  a  criminal  prosecution. 
But  should  this  be  a  sufQcient  reason  for  excluding  it  if  the  Lord  Advocate  is  willing  to 
give  it  up,  or  if  there  is  no  ground  of  public  policy  on  which  production  of  it  should  be 
withheld  ?    On  this  point  see  the  chapter  on  privileged  communications,  infra, 

(«)  Little  t;.  Smith,  1847,  9  D.,  737.  See  also  Craig  v.  Marjoribanks,  1828,  8  Mur.. 
847.  (t)  Dundas  v.  Belch,  1806,  2  Bell's  Com.,  899 ;  482.     See  also  Milwurd 

V.  Forbes,  1803,  4  Esp.,  171— Smith  p.  Beadwell,  1807,  1  Camp.,  29— Supra,  i  1484  (y). 

(«)  Collett  r.  L.  Keith,  1808,  4  Esp.,  212.  {w)  Boyd  v.  Andereon,  1823, 

2  S.,  868— Thomson  t;.  Thomson,  1829,  8  S.,  166— Livingstone  v.  Murray,  1830,  9  S., 
161— Home  r.  Hardy,  1842,  4  D.,  1184.  See  also  Falconer  r.  Stephen,  1849,  11  D., 
1888— Paterson  v,  Houston,  1837.  16  S..  226.  Contra,  per  Lord  Chief-Commissioner  in 
Clark  9.  Spence,  1824,  8  Mur.,  464,  and  Wight  v.  Liddell,  1829,  6  ib.,  89. 


1  Emdie  v.  Alexander,  1862, 1  Macph.,  209. 

>  This  is  thought  to  be  law,  but  the  cases  quoted  are  chiefly  cases  in  which  the  de- 
position of  a  haver,  emitted  under  a  commission,  has  been  read  at  a  subsequent  jury 
trial  in  the  same  cause. 
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raodified  its  import  (x).  As  it  is  irregular  to  examine  a  haver  on 
the  merits  of  the  cause,  any  part  of  his  deposition  which  lies  under 
this  objection  may  be  deleted  (y).  If  extant,  it  would  rather  seem 
to  be  admissible  against  him  in  subsequent  proceedings  (2). 

In  an  action  for  aliment  of  an  illegitimate  cliild,  the  defender 
was  allowed  to  prove  that  the  pursuer  had,  on  several  occasions, 
when  appearing  before  the  kirk-session  of  her  parish,  declared  that 
another  person,  and  not  the  defender,  was  the  father  (a). 

§  1439.  It  is  not  settled  how  far  an  admission  in  a  closed  re- 
cord in  one  case  is  evidence  in  another  case.  No  doubt,  if  the  ad- 
mission is  contained  in  a  writing  signed  by  the  party,  or  otherwise 
authenticated  as  his  own  statement,  it  will  be  admissible,  but  not 
conclusive,  against  him  in  another  cause,  either  with  the  same  or 
with  a  different  party,  because  a  person  is  responsible  for  his  own 
statements  on  whatever  occasion  they  may  have  been  made  (6). 
And  the  same  rule  will  be  applied  to  admissions  made  on  record  by 
the  agent  or  counsel  for  a  party  who  is  proved  to  have  expressly 
authorised  or  adopted  them  (c). 

§  1440.  Again,  where  several  actions,  from  being  mutually 
contingent,  form  one  cause,  admissions  in  record  in  one  of  them 
ought  to  be  received  (although  not  as  excluding  contrary  proof),  in 
any  of  the  others,  without  proof  of  special  authority  or  adoption  by 
the  party ;  because  the  cases,  although  separate  in  form,  are  one  in 
substance ;  they  are  conducted  under  mutual  reference  and  de- 
pendence ;  and  it  would  generally  be  inconvenient,  if  every  fact 
founded  on  required  to  be  either  proved  or  admitted  on  record  in 
each  of  the  cases  (d).  If  the  actions  have  been  formally  conjoined, 
the  two  records  will  be  regarded  as  one,  to  the  eflFect  of  importing 
into  each  of  them  any  admissions  appearing  on  record  in  the 
other  (e). 

§  1441.  But  it  is  doubtful  whether  admissions  in  a  record, 
which  are  not  specially  authorised  or  adopted  by  the  party,  can  be 

(x)  CoUett  V.  Lord  Keith,  supra — Mil  ward  ».  Forbes,  8upra — Taylor,  532.  Of  course 
the  oath  of  a  party  examined  as  a  haver  cannot,  like  an  oath  on  reference,  be  treated 
as  conclusive;  Thomson  v.  Thomson,  1829,  8  S.,  166.  (y)  Dye  v.  Reid,  1881, 

9  S.,  842.     See  supra,  g  1859.  (2)  See  Stockfleth  v.  De  Tastet,  1814,  4  Camp., 

11 — Robson  V.  Alexander,  1828,  1  Moo.  and  Pay,  448.  (a)  Greig  v.  Morice, 

1888,  16  S.,  888.    See  Baird  w.  Baird,  1662,  M.,  12,680.  (6)  Cairns  v,  Mari- 

anski,  1850,  12  D.,  919;  affd.,  1  Macq.,  212— L.  Arran  v.  Crawford,  1583,  M.,  14,028— 
Logan  V,  Wallace,  1850,  1  B.  Sup.,  461.  (c)  Smith  r.  Puller,  1820,  2  Mur., 

842.  (d)  See  Andersons  v.  Jeffrey,  1826,  4  Mur.,  97,  100— Cook  v.  Jeffrey, 

1831,  4  De.  and  And.,  858— See  also  Robertson  v.  Hyndman,  1833,  11  S.,  776— Frascr 
17.  Hill,  1852,  14  D.,  885— Falconer  v.  Stephen,  1848,  11  D.,  220.  (e)  Shand's 

Pr.,  502. 
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used  against  him  in  an  indei)cndent  cause  with  the  same  or  with  a 
different  adversary.    On  the  one  hand,  it  may  be  argued  that  a  re- 
cord is  prepared  with  a  view  to  the  conduct  only  of  the  individual 
cause ;  and  facts  which  are  not  material  to  the  issue  depending  in 
it  are  sometimes  admitted,  in  order  to  clear  the  case  of  unimport- 
ant matters  of  fact.     The  counsers  mandat<3  to  bind  his  client  by 
admissions  is  confined  to  the  case  in  which  he  is  employed ;  while, 
if  the  second  suit  is  with  a  different  party,  the  admission  lies  under 
the  additional  objection  of  res  inter  alios  acta.     On  the  other  hand, 
it  seems  anomalous  to  hold  an  admission  on  record  conclusive  in 
one  case,  and  to  exclude  it  entirely  as  evidence  of  tlie  same  fact  in 
another,  since  it  will  very  rarely  happen  that  the  admission  will  be 
erroneous ;  and,  if  it  is,  the  party  will  be  allowed  to  prove  that  it 
was  made  in  error.     The  more  recent  Scotch  decisions  on  the  point 
(which  are  not  uniform  or  clear),  are  unfavourable  to  the  admission 
of  the  previous  record  (/).     But  in  an  old  case  it  was  held  that 
where  a  party,  pursued  in  a  removing,  declared  that  he  was  tenant 
of  a  third  party,  his  admission  was  held  to  prejudge  him,  and  to 
make  up  the  pursuer's  title,  in  a  subsequent  action  at  the  instance 
of  that  party  {g)\  and,  in  another  case  of  old  date,  it  was  held  that 
if  a  party  in  a  criminal  charge  of  theft  pleads  guilty,  his  confession 
may  be  used  against  him  in  a  subsequent  action  for  spuilzie,  unless 
he  protested  that  it  should  not  be  so  used  {h).    In  England  the  rule 
seems  to  be  settled  that  an  admission  on  record  in  one  case  may  be 
used  as  evidence  (but  not  as  conclusive)  in  another  case,  either 
with  the  same  or  with  a  different  party  (i).     And,  in  a  recent  case, 
the  Court  of  Session  entertained  considerable  doubt  as  to  the  pur- 

(/)  In  Wright  r.  Liddle,  1827,  4  Mur.,  327,  Lord  Mackenzie  rejocted  the  record  in 
a  previous  case,  where  a  different  interest  was  at  stake.  (The  rejwrt  does  not  stato 
whether  the  parties  are  the  same).  And  a  similar  ruling  was  given  hy  the  Lord  Chief- 
Commissioner  in  a  new  trial  of  tho  same  cause ;  Id.  r.  Eund.,  6  Mur.,  89.  In  M*Ghie 
r.  M'Kirdy,  1860,  12  D.,  442,  Lord  Murray  rejected  a  previous  record  between  the  same 
parties,  relating  to  matters  akin  to  thoso  in  issue  in  the  second  case,  and  involving  tho 
same  facts.  Mr  Macfarlane,  in  his  treatise  on  the  Practice  of  the  Jury  Court  (p.  214), 
adopts  the  rule  laid  down  in  these  cases.  But  compare  witli  them  Anderson  v.  Jeffrey, 
1826,  4  Mur.,  97 ;  100— and  Cook  v.  Jeffrey,  1831,  4  De.  and  And.,  868.  aupra,  note(fi), 
where  the  admission  of  the  previous  record  was  not  laid  expressly  on  the  contingency 
between  the  first  and  second  actions.  See  also,  in  favour  of  admitting  the  prevous  re- 
cord; Molli8on*8  Tr.  v.  Crawford,  1861,  13  D.,  1076,  and  the  following  cases,  where  it 
was  received  without  objection;  Robertson  v.  H}Tidman,  1883,  11  S.,  775 — Mackenzie 
r.  L.  Dundas,  1886,  14  S.,  144— -Humphreys'  (E.  of  Stirling)  case,  1839,  Bell's  Not<'8, 
240— Bums  v.  Bums,  1841,  8  D.,  1278.  (ff)  E.  Arran  v,  Crawford,  1583, 

M.,  14,028.  (h)  Grierson  r.  L.  Zcster,  1541,  M.,  14,021.  (i)  Tiley 

r.  Cowling,  Bull,  N.  P.,  243— Starkie  (Doudcswell  and  Malcolm's  cd.),  862—2  Phil. 
25— Taylor,  1116—1  Greenl.,  §  196. 
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poses  for  whicli  a  record  in  one  case  could  be  used  in  another  {j ). 
The  Committee  of  Privileges  once  held  that  an  admission  by  a  for- 
mer Attorney-General  of  the  pedigree  founded  on  by  a  former 
claimant  was  "  of  no  value  "  in  the  subsequent  claim  {k), 

§  1442.  Where  a  party  pleading  guilty  on  record  in  a  criminal 
prosecution,  protested  that  his  confession  should  not  prejudice  him 
in  a  subsequent  civil  case  regarding  the  same  matter,  his  protest 
was  given  effect  to  {t). 


CHAPTER  V. — EXTRAJUDICIAL  ADMISSIONS  IN  CIVIL  CASES. 

§  1443.  Statements  made  by  a  party  extrajudicially  to  his  own 
prejudice  may  be  proved  against  him,  and  for  the  same  reason  as 
that  which  applies  to  the  admissions  already  noticed,  namely,  that 
they  are  more  likely  to  be  true  than  false.  This  rule,  for  example, 
is  ajjplied  to  statements  made  by  a  party  in  conversation  (o),^  in 
correspondence  (6),  or  in  a  placard  or  hand-bill  issued  by  him  (c)  ; 
and  statements  made  to  an  agent  when  the  party  was  precognosced 
as  a  witness,  with  a  view  to  another  action,  may  be  proved  against 
him  (cZ).2  A  statement  made  by  a  person,  when  not  interested  in 
the  matter  to  which  it  refers,  will  be  received  against  him  after  he 
has  become  interested  in  it  (e) ;  but  its  value  will,  of  course,  depend 
on  his  means  of  knowledge,  and  his  object  in  making  the  state- 
ment, the  prejudicial  effect  of  which  was  probably  unknown  to 
him  at  the  time.     A  statement  which  a  party  made  as  in  his  own 

(j)  Eraser  ».  HiU,  1854,  16  D.,  789. 

(k)  Crawford  and  Lindaay  Peerage  Case,  1848,  2  CI.  and  Finn.,  658.  The  report 
implies  that  the  evidenco  was  rejected.  (2)  Grierson  v.  L.  Zester,  1541,  M., 

14,021— Vicar  of  Kinghoni  v.  L.  Seafield,  1541,  M.,  14,022— Same  parties,  1542,  M.,  ib. 
—Home  V.  Scott,  1552,  M.,  14,023.  (a)  See,  e.g.,  Gibson  v,  Kennedy,  1818, 

Hume  D.,  150— Hyslop  v.  Miller,  1816,  1  Mur.,  53— Hay  v.  Boyd,  1822,  8  Mur.,  14— 
Maclachlan  ».  Koad  Tr.,  1827,  4  Mur..  218— Wilson  v.  Howden,  1829,  8  S.,  280— Craig 
».  Hill,  1830,  8  S.,  833 -Same  parties,  10  S.,  219— Mack  v.  Cleland,  ib.,  860— Foggo  v. 
Hill,  1840,  2  D.,  1322— Fraser  v.  Wilson,  1842,  4  D.,  1171— Gordon  v.  Stewart,  1842, 
5  D.,  8.  {b)  See,  e.g.^  Promoter  Life  Assur.  Co.  v.  Barrie's  Reps.,  1830,  5  Mur., 

186— Young  and  Co.'  v.  Muir,  1824,  2  Sh.  Ap.,  25— Stewart  v.  Menzies,  1887,  16  S., 
1198 — Edmonstone  ».  Hamilton,  1842,  5  D.,  414.  (e)  Anderson  v.  Anderson, 

1848,  11  D.,  118.  (d)  Fraser  v.  Wilson,  1842,  4  D.,  1171.  (<)  Promoter 

Life  Assur.  Co.  t>.  Barrie's  Reps.,  1830,  5  Mur.,  186. 


1  But  see  H.  M.  Adv.  v.  Robertson,  1868,  1  Irv.,  219,  where  admissions  made  in  the 
course  of  conversation  were  not  received. 

2  Morrison  r.  Somerville,  I860,  28  D.,  288. 


Digitized  by 


Google 


§  1446.  EXTRAJUDICIAL  ADMISSIONS.  857 

favour  may  be  received  against  him  on  the  fact  turning  out  to  his 
prejudice  (/). 

§  1444.  It  has  already  been  seen  that  entries  in  a  party's  cash- 
books  are  evidence  against  him  {g).  The  books  and  balance-sheet 
of  a  company  have  been  held  conclusive  of  the  interest  of  the  part- 
ners respectively  in  the  concern  (A). 

§  1445.  It  is  not  settled  how  far  admissions  made  by  a  person 
in  a  deed  can  be  used  in  favour  of  one  who  is  not  a  party  to  the 
document.  The  rule  in  England  is,  that  the  admission  is  compe- 
tent, but  not  conclusive,  in  favour  of  a  third  party  (*).  Yet  if  such 
an  admission  has  been  acted  on  by  another,  it  is  conclusive  between 
that  person  and  the  maker  of  it  (k).  And  this  is  the  rule  whether 
the  admission  is  true  or  false,  or  whether  it  was  made  from  care- 
lessness or  of  design, — as  the  question  is,  whether  it  has  been  acted 
upon  (I), 

§  1446.  The  rule  which,  in  consistorial  causes,  prohibits  decree 
from  passing  on  the  party's  admission  on  record  does  not  prevent 
the  Court  from  receiving  extrajudicial  admissions  {m).  These,  in- 
deed, "  when  perfectly  free  from  all  taint  of  collusion,  and  when 
confirmed  by  circumstances  and  conduct,  rank  amongst  the  highest 
species  of  evidence  "  (n).  In  actions  of  declarator  of  marriage  the 
party  may  be  judicially  examined  (o)  ;  and  when  the  marriage  is 
said  to  have  been  constituted  by  promise  and  subsequent  copula, 
the  promise  cannot  be  proved  except  by  the  defender's  writ  or 
oath  {p).  So  a  letter  by  the  defender  to  her  husband  admitting 
that  she  had  been  guilty  of  adultery,  and  stating  that  she  made  the 
confession  freely  and  voluntarily,  to  put  it  in  his  power  to  procure 
a  perpetual  separation,  was  admitted,  but  held  not  sufficient  to 
warrant  divorce,  without  corroborating  proof  (r).     The  defender's 

(/)  See  Cairns  v,  Marianski,  1850,  12  D.,  919,  1286 ;  affd..  1  Macq.,  226. 

{g)  See  tupra,  J  1188.  (A)  Blair  v.  Ruasell,  1828,  6  S.,  886 ;  8  ib.,  72— 

RiisseU  V.  Glen,  1827,  5  S.,  221,  where  the  contract  of  copartnery  contained  a  provision 
to  that  effect.  (i)  Wyatt  v.  M.  Hertford,  1802,  8  East,  147— Graves  v,  Kay. 

1832,  3  Bam.  and  Aid.,  813,  8— Taylor,  673,  and  cases  there  cited.  (k)  Wyatt 

r.  M.  Hertford,  tupra — Graves  v.  Kay,  tupra — Heane  v,  Rogers,  1829,  9  Bam.  and 
Cress.,  586— Pickard  v.  Sears,  1887,  6  Ad.  and  EU.,  474— Taylor,  564,  and  cases  there 
cited— Best,  Pr.  of  Ev.,  618.  (/)  Eyre  ».  Lamby,  1798,  2  Esp.,  686— Morgan 

V,  Bridges,  1818,  1  Bam.  and  Aid.,  660— Howard  v.  Tucker,  1831.  1  Bam.  and  Aid., 
712— Note  to  Bacon  v,  Chesney,  1816,  1  Stark.  R.,  192— Taylor,  572— Best,  Pr.  of  Ev., 
619.  (m)  1  Eraser,  Pers.  and  Dom.  Rcl.,  662— Bishop  on  Mar.  and  Div.,  §  807. 

(n)  Per  Dr  Lnshington  in  Harris  «.  Harris,  1829,  2  Hagg.  Eccles.  R.,  409,  10. 

(o)  Supra,  i  1896.  (p)  Supra,  g  541.  (r)  E.  Eglintonne  v.  The 

Countess,  6th  Feb.  1788,  cited  1  Eraser,  662.  See  also  Loveden  v.  Loveden,  1810,  2 
Hagg.  Con.  R.,  23. 

VOL.  II.  I* 
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letters  in  such  cases  are  sometimes  important  links  in  the  proof ; 
and  when  they  are  addressed  to  the  paramour,  they  are  often  real 
evidence  on  the  question  in  issue,  from  containing  expressions  of 
attachment,  appointing  meetings,  and  the  like  (s).  The  defender's 
oral  admissions  of  guilt  may  also  be  proved  (/),  and  they  are  pecu- 
liarly trustworthy  if  made  during  severe  illness,  in  order  to  unbur- 
den conscience  in  anticipation  of  death  (u). 

In  England,  the  defender's  extrajudicial  admission  has  been  re- 
ceived in  an  action  of  nullity  of  marriage  on  the  ground  of  impo- 
tency  (x)  ;  and  it  is  also  admissible,  but  of  little  value,  when  the 
ground  of  nullity  is  undue  publication  of  banns  (y). 

§  1447.  In  actions  of  divorce  for  adultery  there  is  great  risk 
of  giving  undue  weight  to  supposed  admissions  by  the  defender  (2). 
Expressions  of  attachment  to  the  supposed  paramour,  and  admis- 
sions of  indiscretions  or  imprudent  visits,  if  made  to  a  person  whose 
suspicions  are  roused,  are  apt  to  be  exaggerated  and  misconstrued 
into  acknowledgments  of  guilt ;  and  even  much  less  equivocal  re- 
marks sometimes  have  a  meaning  put  on  them  w^hich  they  do  not 
fairly  bear.  This  is  peculiarly  the  case  if  a  considerable  interval 
has  elapsed  since  the  supposed  admissions  were  uttered. 

§  1448.  A  document  will  not  be  received  as  an  admission  if  it 
has  not  been  uttered ;  as,  for  example,  a  letter  written  but  not  dis- 
patched (6),  or  a  pleading  prepared  but  not  lodged  in  process  (c)  ; 
for  such  admissions  may  have  been  made  hypothetically,  or  in  anti- 
cipation, and  they  are  like  undelivered  deeds  or  unuttered  thoughts.* 

(«)  See  Don  v.  Don,  1848,  10  D.,  1046—1  Fraaer,  Pere.  and  Dom.  Rel.,  662. 

(t)  Springthrope,  1880,  8  S.,  751— WiUiama  t;.  WilUams,  1798,  1  Hagg.  Con.  R., 
804— Walton  v.  Green,  1825,  1  Car.  and  Pa.,  621— Burgess  v.  Burgess,  1817,  2  Hagg. 
Con.  R.,  226.  (ti)  Mortimer  v.  Mortimer,  1820,  2  Hagg.  Con.  R.,  Zlb.per  Sir 

W.  Scott.  (as)  Pollard  t>.  Wybourn,  1828,  1  Hagg.  Eccles.  R.,  726. 

(y)  Per  Dr  Lushington  in  Brealy  v.  Reed,  2  Curt.,  888— Bishop  on  Mar.  and  Div., 
}  808.  («)  Beeper  Sir  W.  Scott  in  Williams  v,  WiUiams,  1798,  1  Hagg.  Con. 

R.,  804.  (b)  Livingstone  v.  Murray,  1881,  9  S.,  767.  (c)  Gavin  ». 

Montgomerie,  1880,  9  S.,  218. 


s  No  precise  rule  can  be  laid  down  as  to  the  circumstancos  which  import  that  a 
document  has  been  uttered  or  delivered,  to  the  effect  of  allowing  it  to  be  received  in 
evidence  as  an  admission  or  otherwise.  In  H.  M.  Adv.  v.  Madeline  Smith,  1857,  2 
Irv.,  696,  a  scroll  of  a  letter,  which  it  was  not  proved  had  been  sent  to  any  one,  was  re- 
jected; but  the  copy  of  a  letter  found  in  the  depositories  of  the  writer  after  his  death, 
made  by  a  copying-press,  and  connected  by  allusions  to  others  which  had  been  sent,  was 
admitted,  on  the  presumption  that  in  these  circumstances  the  original  had  been  sent, — 
the  presumption  in  the  case  of  a  scroll  only  being  against  delivery.  In  Nathan  v.  Jacob, 
1859,  1  F.  and  F.,  4' 2,  Justice  Crowder  admitted  a  machine  copy  of  a  letter  written 
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Yet  the  coincidence  of  statementfi  in  an  undelivered  document 
with  the  real  facts  may  be  material,  as  circumstantial  evidence  of 
knowledge.  The  objection  that  a  document  supposed  to  contain 
admissions  has  not  been  uttered  does  not  apply  to  a  party's  private 
books  (d), 

§  1449.  It  has  repeatedly  been  held  incompetent  to  prove 
against  a  party  an  admission  which  he  has  made  in  an  attempt  to 
compromise  the  case,  for  such  transactions  are  commonly  arranged 
upon  mutual  concessions ;  and  the  preliminary  negotiations  are  car- 
ried on  imder  the  implied  condition  that  they  will  not  be  evidence 
in  the  event  of  the  attempt  being  unsuccessful  (c).  The  Lord 
Chief-Commissioner,  however,  held  that  an  offer  of  compromise  by 
the  defender  was  admissible  for  the  pursuer  in  an  action  of  damages 
for  defamation  (/) ;  and  in  an  action  as  to  whether  a  bill  was  genu- 
ine, the  same  learned  judge  allowed  the  pursuer  to  found  on  letters 
from  the  defender  to  prove  an  attempt  which  he  had  made  to  com- 
promise the  case,  as  distinguished  from  an  offer  to  buy  his  peace  (g). 
These  rulings  are  not  consistent  with  the  broad  rule  recognised  in 
other  cases  (A). 

§  1450.  In  England  it  would  seem  that,  while  offers  of  compro- 
mise or  pacification  will  be  rejected,  if  they  were  made  either  ex- 
pressly or  impliedly  "  without  prejudice  "  (t),  yet  in  the  absence  of 
any  express  or  implied  restriction  in  an  offer  of  compromise,  it  will 
be  admitted  as  evidence  of  liability,  its  weight  varying  according 

(rf)  Supra,  2  1188.  {e)  Smythe  v.  Pentland,  20tli  May  1809,  F.C.— Robert- 

son V,  Baxter,  1821,  2  Mur.,  427— Maclachlan  v.  Road  Tr.,  1827,  4  Mur.,  218— Wigbt 
t;.  Ewing,  1828,  4  Mur.,  585— Fyfe  v.  Miller,  1885,  18  S.,  809— Williamson  v.  Taylor, 
1846,  7  D.,  842.  (/)  Keddie  v.  Walker,  1822,  8  Mur.,  88. 

(^)  Hepbnrn  v.  Cowan,  1817,  1  Mur..  263.  (A)  Supra,  (e), 

(t)  Cory  V.  Bretton,  1880,  4  Car.  and  Pa.,  462— Healey  v,  Tbatcber,  8  ib.,  888— 
Jardine  v.  Sheridan,  2  Car.  and  Kir.,  24 — Underwood  v.  L.  Courtoun,  2  Scho.  and  Lef., 
67,  68— Taylor  Ev.,  528. 


by  A  plaintiff  to  a  third  party,  not  as  a  letter  sent,  but  as  a  letter  written,  t.«.,  as  some- 
thing in  the  handwriting  of  the  plaintiff  (or  what  was  tantamount  to  it)  amounting  to 
an  admission.  A  wrote  a  letter  to  the  editor  of  a  newspaper  in  reference  to  an  article 
of  which  he  complained.  The  editor  agreed  to  insert  it,  and  it  was  actually  inserted  in 
the  newspaper ;  but,  before  it  was  published,  A  called  at  the  office,  and  intimated  that 
he  did  not  wish  it  to  appear.  At  a  jury  trial  for  libel  against  the  proprietor  of  the 
newspaper  at  A's  instance,  the  defender  proposed  to  put  in  the  letter  as  eyidence  of  A's 
TiewB  upon  the  article  at  the  time.  It  was  held,  (1)  that  the  editor  had  not  acquired 
the  property  in  the  letter,  and  was  not  entitled  to  publish  it  contrary  to  the  wish  of  the 
writer ;  (2)  that,  in  those  circumstances,  the  letter  was  not  admissible  ;  Da  vies  •;.  Millar, 
1856,  17  D.,  1166. 
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to  the  nature  of  the  case  {k).  The  limits  of  this  distinction  seem 
not  to  be  well  defined  (J),  The  only  cases  where  offers  of  compro- 
mise press  against  a  party  are  where  his  character  is  involved  in 
the  issue.  But  even  in  such  cases  many  an  innocent  but  weak 
person  would  make  a  pecuniary  sacrifice,  rather  than  undergo  the 
vexation,  exposure,  and  risk  of  a  trial  (m). 

§  1451.  The  Court  have  reprobated  attempts  to  draw  a  party 
into  admissions  (n).  It  cannot,  however,  be  said  that  an  admission 
obtained  by  artifice  must  be  excluded.  It  would  rather  seem  to  be 
admissible,  along  with  the  circumstances  under  which  it  was  ob- 
tained ;  for  it  is  more  likely  to  be  true  than  false.  Thus  where  a 
wife  had  admitted  adultery  upon  being  falsely  informed  that  the 
paramour  had  confessed.  Sir  William  Scott  observed,  that  the  arti- 
fice "  would  not  detract  from  the  effect  of  her  confession ;  since,  if 
false,  what  would  have  been  the  language  of  an  innocent  and  vir- 
tuous woman  under  such  an  accusation  ?  She  would  not  have 
pleaded  guilty.  Would  she  not  rather  have  repelled  the  charge, 
and  inveighed  against  her  traducer  with  animated  indignation,  and 
not  have  admitted  the  truth  of  it  ?"  (o). 

§  1452.  No  case  seems  to  have  occurred  in  this  country  as  to 
the  competency  of  admissions  made  under  constraint.  It  has  been 
held  in  England  that  if  obtained  by  means  of  illegal  compulsion, 
they  are  inadmissible ;  whereas  they  are  admissible,  if  emitted  when 
the  party  was  under  legal  duress  (p).  This  distinction  is  similar 
to  that  which  prevails  in  Scotland  as  to  the  challenge  of  deeds  on 
the  head  of  force  and  fear,  only  illegal  compulsion  being  a  ground 
of  reduction  (r). 


(*)  Wallace  v.  Small,  1880,  Moo.  and  Mai.,  446— Watts  v.  Laweon,  1880,  ib.,  447. 
note— Nicolson  v.  Smith,  1822,  8  Stark.  R.,  129.  (Z)  See  Taylor,  supra-^ 

Thomas  v.  Morgan,  1886,  2  Crom.  Mee.  and  Rose.,  496.  (m)  It  is  said  that 

some  years  ago,  when  the  biography  of  a  notorious  person  was  in  the  course  of  prepara- 
tion, several  gentlemen  of  high  respectability  were  informed  that  anecdotes  regarding 
them  wonld  be  inserted.  It  is  probable  that  some  who  "  bought  their  peace  "  from  such 
exposure  and  vexation  were  innocent  victims  of  a  disgraceful  scheme  of  extortion. 

(n)  Robb  V.  Campbell,  1824,  8  S.,  801.  Such  attempts  take  a  party  at  a  disadvan- 
tage ;  and  if  they  are  proved  by  persons  who  were  engaged  in  the  plot,  they  come 
through  a  distorting  and  very  untrustworthy  medium.  (o)  Burgess  f .  Burgess, 

1817,  2  Hagg.  Con.  R.,  286— See  also  1  Phillips,  406— Rose.  Cr.  Ev..  47,  8. 

{p)  See  Stockfleth  v.  De  Tastet,  1814,  4  Camp.,  11,  per  L.  Ellenborough— Robeon  v, 
Alexander,  1828,  1  Moo.  and  Pay.,  448— Taylor,  581.  (r)  Stair,  1,  9,  8— Ersk., 

8,  1,  16— lb.,  4,  1,  26—1  Bell's  Com.,  295— Bell's  Pr.,  §  12.  Illegal  compulsion  nulli- 
fies, although  it  was  imposed  by  one  for  whom  the  party  challenging  the  deed  is  not  re- 
siK)nsible;  for  the  rule  is  not  designed  for  the  punishment  of  the  person  who  uses  the 
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§  1453.  It  seems  not  to  be  a  ground  for  excluding  an  oral  ad- 
mission that  the  party  was  interrupted  while  making  his  statement. 
But,  of  course,  the  fact  of  the  interruption  will  go  to  the  jury,  be- 
cause it  may  have  prevented  the  party  from  adding  qualifications 
or  explanations  which  would  have  altered  materially  the  eflFect  of 
the  words  uttered  (s). 

§  1454.  An  extrajudicial  admission  is  not  full  proof  of  the  is- 
sue, but  must  be  corroborated  by  other  evidence,  varying  in  degree 
according  to  the  natures  of  the  admission  and  of  the  fact  in  dispute. 
Some  farther  remarks  on  the  probative  value  of  admissions  are 
made  in  a  subsequent  chapter  (t). 


CHAPTER  VI.— EXTRAJUDICIAL  ADMISSIONS  (USUALLY  TERMED 
CONFESSIONS)  IN  CRIMINAL  CASES. 

§  1455.  Extrajudicial  confessions,  whether  made  orally  or  in 
writing,  are  admissible  in  criminal  cases,  and  for  the  manifest  rea- 
son, that  they  are  far  more  likely  to  be  true  than  false  (a).  This 
rule  is  observed  in  every-day  practice,  and  applies  in  capital  cases  (6), 
and  trials  for  treason  (c),  as  well  as  in  prosecutions  for  minor 
offences. 

§  1456.  It  is  essential  to  the  admissibility  of  a  confession  that 
it  should  have  been  emitted  voluntarily,  without  the  influence  of 
such  feelings  of  hope  or  fear  as  tend  to  produce  false  confessions  (d). 


violeDce,  but  for  the  protection  of  him  who  sufiers  it ;  Pothier  Tr.  des  Oblig.,  i,  1,  1,  8, 
I  28.  (*)  Collett  t;.  L.  Keith,  1808,  4  Eep.,  212— MUward  v.  Forbes,  1808,  ib., 

172— Taylor,  682.  {t)  Infra,  §  1489,  ft  teg.  (a)  2  Hume,  888— Burnett, 

489;  619—2  AI.,  686;  679—1  Phill.,  897— Taylor,  679— Best  Pr.  of  Ev.,  §  606— Rose. 
Cr.  Ev.,  87.  (6)  2  Hume,  838,  4.  (c)  8  Trea.  Tr.,  178—1  Al.,  619— 

Foster,  241—1  PhiU.,  416. 

(d)  2  Al.,  681—1  Phill.,  407— Taylor,  686— Best's  Pr.  of  Ev.,  g  682— Roscoe's  Cr. 
Ev.,  89,  et  te^.- Wilson's  case,  1820,  2  Trea.  Tr.,  46,  170,  186— Honeyman  v.  Smith, 
1816,  2  Hume,  836,  note.  Aa  to  the  ground  for  this  exclusion.  Lord  Chief-Justice  Eyre 
observed  in  Warrickshall's  case,  1783,  1  Leach.  C.  C,  268,  "It  is  a  mistaken  notion 
that  the  evidence  of  confessions,  and  facts  which  have  been  obtained  from  prisoners  by 
promises  or  threats,  is  to  be  rejected  from  a  regard  to  public  faith A  con- 
fession forced  from  the  mind  by  the  flattery  of  hope  or  the  torture  of  fear,  comes  in  so 
questionable  a  shape,  when  it  is  to  be  considered  as  the  evidence  of  guilt,  that  no  credit 
ought  to  be  given  to  it ;  and  therefore  it  is  rejected." 
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Accordingly,  a  confession  which  the  prisoner  has  made  on  being 
told  by  a  magistrate,  by  the  procurator-fiscal,  or  by  any  person 
authorised  by  the  prosecutor,  that  his  confessing  would  save  him 
from  prosecution,  or  procure  him  a  lighter  punishment,  or  might 
tend  to  produce  such  a  result,  will  be  rejected  (e).  The  same  rule 
will  be  applied  to  inducements  held  out  by  a  superintendent  of 
police,  or  the  governor  of  the  jail  in  which  the  prisoner  is  lodged  (/); 
for  most  prisoners  are  likely  to  rely  on  the  assurances  of  such 
oflScials ;  and  it  would  be  both  oppressive  and  dangerous  to  subject 
accused  persons  to  their  solicitations  (g)}  Sir  Archibald  Alison 
considers  that  a  confession  obtained  upon  inducements  held  out  by 
a  constable  or  sheriflT-officer  will  be  admissible,  because  these  sub- 
ordinates have  no  power  to  tie  up  the  hands  of  the  public  prosecu- 
tor (A).  But  it  was  held  incompetent  to  prove  that  a  prisoner  gave 
an  officer  half-a-crown,  being  part  of  the  money  alleged  to  have 
been  stolen  by  her,  where  the  officer,  without  having  made  any  pro- 
mise, had  used  expressions  intended  to  make  the  prisoner  suppose 
that  he  would  be  thereby  induced  to  hush  up  the  offence  (t).  And 
it  has  been  repeatedly  held  in  England  that  promises  or  threats  by 
a  constable  will  vitiate  a  confession  (j),^    This  is  thought  to  be 


(c)  2  Al.,  581— Phil].,  «(pra— Taylor,  687— Best's  Pr.  of  Ev.,  aupra. 

(/)  Hope,  1846,  2  Broun,  465.  Here  statements  made  to  the  keeper  of  the  prison, 
who  had  acted  as  the  prisoner's  spiritual  adviser,  and  had  communicated  with  her 
friends  regarding  her  defence,  were  rejected.  The  Court  considered  the  case  to  be  spe- 
cial, (g)  See  McLaren  and  Others,  1828,  2  Al.,  664.  (A)  2  Al.,  681. 

(i)  Watt,  1834,  BeU's  Notes,  244. 

Ij)  R.  v.  Morton,  1843,  2  Moody  and  Rob.,  514— R.  r.  Mills,  1883,  6  Car.  and  Pa., 
146— R.  V.  Drew,  1887,  8  ib.,  140.  In  this  case  the  officer  had  stated  that  what  the 
prisoner  said  "  would  be  used  for  or  against  him  at  his  trial ;"  and  Coleridge,  J.,  consi- 
dered that  it  was  holding  out  a  direct  inducement  to  say  that  what  the  prisoner  said 
could  be  evidence  in  his  favour.  See  also  R.  v.  £noch,  1883,  6  Car.  and  Pa.,  689,  a 
confession  obtained  from  a  female  prisoner  by  inducements  held  out  by  the  female  turn- 
key in  whose  charge  she  was,  was  rejected.' 


1  See  H.  M.  Adv.  p.  Mahler  and  Berrenhard,  1858,  2  Irv.,  684,  where  evidence  of  a 
confession  made  by  a  panel  in  consequence  of  inducements  held  out  to  him  by  a  super- 
intendent of  police,  was  not  admitted. 

*  Though  the  precise  extent  to  which  the  rule  is  carried  in  England  is  not  very 
clear,  it  would  seem  that  Justice  Coleridge's  view  of  an  "  inducement "  has  latterly  been 
held  somewhat  too  strict.  In  a  recent  case,  decided  in  the  Court  for  Crown  Cases  Re- 
served, Chief-Baron  Pollock  thus  described  the  rule, — "  The  question  now  is,  whether 
the  words  employed  by  the  constable,  '  He  need  not  say  anything  to  criminate  himself; 
what  he  did  say  would  be  taken  down  and  used  as  evidence  against  him,'  amount 
either  to  a  promise  or  a  threat.     We  are  not  to  torture  this  expression,  or  to  say  whe- 
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correct  (i).  Nor  is  it  inconsistent  with  the  rule  that  inducements 
by  subordinate  officials  do  not  vitiate  a  formal  declaration ;  for 
they  are  not  likely  to  distuJ-b  the  prisoner  s  mind  after  he  comes 
into  the  presence  of  the  magistrate ;  whereas  confessions  wrung 
from  a  person  while  under  the  immediate  influence  of  promises  or 
threats  from  the  officer  in  charge  of  him,  cannot  be  regarded  as 
voluntary. 

In  one  case  where  a  marine  was  charged  with  having  fired  a 
loaded  gun  at  a  fisherman  in  a  boat,  where  the  prosecutor  asked  one 
of  the  officers  whether  the  prisoner  had  made  any  statement  to  him 
regarding  the  occurrence,  the  Court  expressed  a  doubt  whether  the 
evidence  could  be  admitted,  as  the  prisoner  was  bound  to  report  to 
his  commanding  officer  what  had  occurred  when  he  was  on  duty, 
and  therefore  the  statement  was  not  voluntary  (T),  And  in  a  case 
of  incest,  where  the  inspector  of  the  poor  of  the  parish  deponed  that 
he  made  a  requisition  to  the  male  prisoner  to  support  the  child 
which  had  been  bom  of  the  union,  and  gave  the  prisoner  a  number 
of  advices,  and  spoke  to  him  as  to  the  heinous  nature  of  the  crime, 
telling  him  that  if  he  persisted  he  would  be  punished,  whereupon 
the  prisoner  confessed, — ^and  that  the  confession  was  repeated  six 
months  afterwards, — Lord  Justice-Clerk  Hope  refused  to  receive 
the  acknowledgment,  on  the  ground  that  it  had  been  obtained  by 
undue  influence,  which  had  continued  to  operate  so  as  to  render  the 
second  confession  inadmissible,  although  the  threats  had  not  been 
repeated  (m). 

(*)  See  infra,  |  1469.  {I)  Turner,  1863,  1  Irv.,  286.  {m)  Robert- 

BODB,  1863,  1  Irv.,  219. 


ther  a  man  might  not  have  misunderstood  their  meaning ;  for  the  words  might,  by  in- 
genuity, be  suggested  to  raise  in  the  mind  of  the  prisoner  very  different  ideas  from  that 
which  is  the  natural  meaning.  The  words  are  to  be  taken  in  their  obvious  meaning." 
It  was  important  that  a  person  charged  with  a  crime  should  be  told,  when  apprehended, 
the  nature  of  the  charge,  and  that  attention  should  be  paid  to  what  ho  said  in  reply. 
"  It  is  proper  that  a  prisoner  should  be  cautioned  not  to  criminate  himself,  but,  I  think, 
what  he  says  ought  to  be  adduced,  either  as  evidence  of  his  guilt  or  as  evidence  in  his 
favour ;"  R.  v.  Baldry,  1862, 2  Den.  C.  C,  430.  By  the  law  of  England  the  inducement 
must  be  the  prospect  of  temporal  advantage;  and  confessions  extorted  by  means  of 
spiritual  terrors  are  not  excluded.  This  was  held  in  a  case  where  a  chaplain  passed 
three  hours  and  a^half  with  a  man  urging  him  to  confess,  and  reading,  amongst  other 
things,  the  Commination  Service, — the  ground  of  the  decision,  it  b  thought,  being,  that 
religious  considerations  were  not  likely  to  induce  a  man  to  tell  a  lie ;  R.  v.  Gilham, 
Roecoe,  Dig.  Crim.  Evid.,  41,  2.  See  also,  as  to  recent  English  practice,  R.  v.  Stripp,  2 
Jur.  N.  S..  462— R.  v.  Parker,  4  L.  T.,  461— R.  v.  Harriot,  8  Cox  C.  C  876— R.  v. 
Cheverton,  2  F.  and  F.,  833. 
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§  1457.  But  it  would  seoiu  that  inducements  proceeding  from 
private  persons  will  not  render  inadmissible  a  confession  emitted 
under  their  influence.  If  they  do  not  relate  to  the  penal  conse- 
quences of  the  charge,  they  will  be  disregarded  on  that  ground  («); 
while  if  they  were  connected  with  it,  they  could  only  have  been 
given  by  way  of  advice,  not  like  promises  on  which  the  prisoner 
might  rely  (o).  This  rule  holds  where  the  inducements  proceed 
from  the  person  injured  by  the  crime  (p).  The  decisions  in  Eng- 
land as  to  the  effect  of  inducements  by  persons  not  empowered  to 
bind  the  prosecutor  are  conflicting  (r). 

§  1458.  Yet  a  confession  will  be  excluded,  if  it  was  emitted  in 
consequence  of  inducements  held  out  by  a  private  person  in  pre- 
sence of  one  for  whom  the  prosecutor  is  responsible,  and  who  by 
his  silence  sanctioned  or  acquiesced  in  them  («). 

§  1459.  The  law  is  jealous  of  confessions  made  to  criminal  oflS- 
cers  and  persons  connected  wth  the  prosecution,  even  where  there 
is  no  proof  that  they  were  obtained  by  promises  or  threats.  Of  late 
years  the  Court  have  excluded  confessions  elicted  by  the  police 
questioning  prisoners  after  they  had  been  lodged  in  the  police  of- 
fice (t).  Nor  will  it  render  such  examinations  admissible  that  the 
prisoner  was  told  he  was  at  liberty  to  decline  answering,  for  the 
police  authorities  are  not  entitled  to  examine  him  without  the  pro- 
tection of  a  magistrate  (u).    The  Court  have  not  extended  the  same 

(n)  Taylor,  592.  (o)  2  Al.,  682.    The  value  of  such  confeeaions  is  generally 

small. 

(p)  In  Honeyman  and  Smith,  1815,  2  Hume,  885,  note,  confessions  made  to  the 
manager  of  a  company  from  whom  goods  had  heen  stolen,  on  his  promise  that  the  pri- 
soners' lives  would  he  safe,  and  his  subsequent  recovery  of  the  goods  in  consequence  of 
directions  received  from  the  prisoners,  were  proved ;  and  the  prisoners  were  convicted 
on  the  capital  charge,  hut  recommended  to  mercy ; — ^upon  which  they  received  a  trans- 
portation pardon. 

(r)  See  the  cases  collected  in  Taylor,  588-590.  The  learned  author  thus  concludes 
his  summary  of  the  cases  (p.  590) — "  It  is  submitted  that,  without  laying  down  any 
positive  rule,  whether  of  admission  or  rejection,  the  judge  should  determine  each  case 
on  its  own  merits,  only  bearing  in  mind  that  his  duty  is  to  reject  such  confessions  only 
as  would  seem  to  have  boon  wrung  from  the  prisoner  under  the  supposition  that  it 
would  be  best  for  him  to  admit  that  he  was  guilty  of  an  offence  which  he  really  never 
committed."     See  also  R.  v.  Court,  1886,  7  Car.  and  Pay.,  487,  per  Littledale,  J. 

(*)  R.  V.  Pountnpy,  1882,  7  Car.  and  Pay.,  802,  per  Aldorson,  B.— R.  v.  Drew,  1887, 
8  ib.,  141,  per  Coleridge,  J.— R.  v.  Taylor,  1889,  ib.,  784,  per  Patteson,  J.— R.  v.  Laugher, 
1846,  2  Car.  and  Kir.,  226,  per  Pollock,  C.  B.— Taylor,  588. 

(<)  Martin  and  Robb,  1842,  1  Broun,  882,  BeU's  Notes,  246,  S.  C— Wood,  1842, 1 
Broun,  388,  note ;  Bell's  Notes,  ib.  See  also  Lowrie  and  Cairns,  1886,  Bell's  Notes,  ib. 
— Symon,  1841,  ib.— Dowd,  1852,  J.  Shaw,  575— Ker  v.  Mackay,  1858, 1  Irv.,  218. 

(tt)  Cases  in  preceding  note. 
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rule  to  confessions  obtained  in  answer  to  questions  from  the  police 
on  apprehending  the  prisoner  (x),  or  while  conducting  him  to  the 
police  office  (y).  But  they  would  certainly  interpose  if  the  officer 
importuned  the  prisoner  by  interrogations,  because  such  unfair 
practices  ought  to  be  discouraged. 

§  1460.  There  is  no  rule  which  excludes  confessions  made  by 
a  prisoner  spontaneously  to  the  procurator-fiscal  or  officers  of  police, 
either  immediately  on  apprehension,  or  after  having  been  lodged  in 
the  police  cells  (z).  And  confessions  made  by  a  prisoner  to  one 
confined  along  with  him  will  be  admitted  (a),  provided  no  person 
connected  with  the  prosecution  induced  the  fellow-prisoner  to  con- 
verse with  him  on  the  subject  (fc).  Conversations  between  fellow- 
prisoners  may  also  be  proved  by  the  jailor  or  turnkey  who  over- 
heard them  (c).  But  the  Court  will  exclude  such  as  were  picked 
up  by  eavesdropping  (d).' 

(x)  Chriatie,  1842,  1  Broun,  888;  Boirs  Notes,  246,  S.  C.  (y)  Alexander 

and  M'Court,  1881,  Bell's  Notes,  244.  (2)  Robertson,  1728,  and  Wilson  and 

Hall,  1786,  2  Hnmo,  885.  (a)  Cases  of  Andrew  and  Others,  1774 ;  Anderson 

and  Marshall,  1728,  noted  in  2  Hume,  885,  6— Emond,  1880,  BeU's  Notes,  243— Wright, 
1885,  ib.,  244— Miller,  1887,  ib.  (b)  Miller,  wpra—Emond,  supra. 

{c)  Brown,  1883,  Bell's  Notes,  244 — Miller,  gupra,  (d)  Brown,  tupra — 

Tait  and  Stevenson,  1824  (not  rep.),  noted  in  2  Al.,  585~M'Kinlay  and  Gordon,  1829, 
2  Al.,  587,  reported  on  another  point  in  8h.  Just.  Ca.,  225. 


3  In  H.  M.  Adv.  v,  Beaton,  1856,  2  Irv.,  455,  where  the  statements  were  made  to 
the  keeper  of  a  prison — H.  M.  Adv.  r.  Ross,  1859,  8  Irv.,  484,  where  they  were  made  to 
the  chaplain— H.  M.  Adv.  r.  Hendry  and  Craighead,  1857,  2  Irv.,  618,  where  they  were 
made  to  the  procurator-fiscal — H.  M.  Adv.  v.  Hay,  1858,  8  Irv.,  181,  where  they  wore 
made  to  a  police  officer  before  the  warrant  for  apprehension  had  been  issued — H.  M.  Adv. 
V.  Millar,  1859,  8  Irv.,  406 ;  and  H.  M.  Adv.  v.  Smith  and  Campbell,  1865,  2  Irv.,  17, 
where  they  were  made  to  police  officers — the  evidence  was  disallowed.  In  all  these  cases  ' 
the  statements  made  by  the  panels  were  made  in  answer  to  questions  addressed  to  them, 
but  no  inducements  were  offered  to  extract  a  confession.  In  Hendry  and  Craighead,  tu- 
pra^  a  panel  charged  with  forgery  had,  after  his  apprehension,  at  the  request  of  the  procura- 
tor-fiscal, written  his  name  on  a  slip  of  paper.  This  was  held  to  be,  in  effect,  an  attempt 
by  a  police  officer  to  elicit  evidence  by  private  interrogation.  In  Hay,  mpra,  the  Lord 
Justice-Clerk  (Inglis)  laid  down  generally  that,  when  a  person  is  under  suspicion  of  a 
crime,  it  is  not  proper  to  put  questions  to  him  and  receive  answers  from  him  except  be- 
fore a  magistrate.  This  kind  of  evidence,  indeed,  has  been  of  late  almost  invariably 
refused,  unless  the  case  disclosed  some  very  special  feature.  In  H.  M.  Adv.  v.  Wylie, 
1858,  8  Irv.,  218,  it  was  proved  that,  shortly  after  the  apprehension  of  the  panel,  a  hat 
was  brought  into  the  police  office,  and  the  officer  asked  the  panel  if  the  hat  were  his. 
The  reply  was  received.  It  was  held  in  a  suspension,  in  a  case  of  theft,  that  an  allega- 
tion, to  the  effect  that  the  evidence  consisted  of  statements  made  by  the  panel  to  detec- 
tives after  bis  apprehension,  was  "  too  weak  '*  to  induce  the  Court  to  send  for  the  She- 
riff's notes ;  M'Rae  v.  Blair,  1856,  2  Irv.,  568.  Where  the  queetions,  however,  are  such 
as  may  be  properly  put  by  a  ]>olice  officer  in  the  discharge  of  his  duty,  while  engaged 
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Tbese  precautions  are  necessary  to  secure  a  prisoner  against  be- 
ing unfairly  wrought  upon  to  make  confessions,  in  the  hope  that 
they  may  be  for  his  advantage.  Tliey  do  not  exclude  credible  evi- 
dence of  guilt ;  for  neither  eavesdroppers,  nor  persons  who  win  the 
confidence  of  their  fellow-prisoners  in  order  to  betray  them,  are 
likely  to  narrate  truly  the  conversations  referred  to.* 

§  1461.  Spontaneous  confessions  made  in  gaol  to  a  magistrate 
or  justice  of  the  peace  may  be  proved  by  the  testimony  of  the  per- 
sons in  whose  presence  they  were  made  (e).  But  in  one  case  of 
this  nature  the  propriety  of  sending  the  evidence  to  the  jury  was 
doubted,  the  magistrate  having  cautioned  the  prisoner  not  to  say 
anything  that  would  endanger  himself,  but  not  having  taken  down 
the  statements  in  writing  (/).  The  Court  apparently  considered 
that  the  magistrate  should  have  had  the  statements  repeated  by 
way  of  formal  declaration,  instead  of  trusting  to  his  recollection  of 
them. 

§  1462.  It  is  settled  in  England  that  where,  in  consequence  of 
information  improperly  obtained  from  the  prisoner,  the  stolen  pro- 
perty, or  articles  of  real  evidence  regarding  the  crime,  have  been 
recovered,  the  statement,  as  well  as  the  circumstances  attending 
the  recovery,  may  be  laid  before  the  jury ;  because  the  ground  on 
which  admissions  obtained  by  inducements  are  excluded  in  ordinary 


(tf)  Ratcliffe,  1739,  2  Hume,  836— Emond,  1880,  Bell's  Notea,  244. 
(/)  Emond,  tupra. 


in  apprehending  and  detaining  a  stispectcd  person,  and  which  are  required  to  enable 
him  to  discharge  that  duty,  it  would  appear  that  the  answers  will  be  received.  "  If  the 
oflBcer  goes  out  of  his  sphere  altogether,  such  evidence  would  be  rejected,  on  the  ground 
that  his  questions  would  then  just  amount  to  a  precognition.  But  when  they  are  put 
with  reference  to  the  subject  matter  of  the  cliarge  for  which  the  prisoner  is  being  ap- 
prehended under  the  warrant,  and  are  strictly  confined  to  that  charge,  and  not  put  ez 
intervalloj  I  think  that  the  prisoner's  answers  ought  to  be  admitted  as  evidence  ";  per 
Lord  Cowan  in  Lewis  r.  Blair,  1858,  8  Irv.,  16.  See  also  H.  M.  Adv.  v.  Milne,  1868, 
85  Sc.  Jur.,  470,  where  statements  made  in  reply  to  a  police  surgeon,  in  presence  of  a 
police  officer,  by  a  prisoner  whose  sanity  was  doubted,  were  admitted, — the  questions 
having  been  put  for  the  purpose  of  ascertaining  the  panel's  state  of  mind  at  the 
time. 

*  Confessions  obtained  by  means  of  fraud  are  admissible  in  England.  This  was 
held  where  a  person  took  an  oath  that  he  would  not  mention  what  a  prisoner  told  him ; 
where  a  turnkey  promised  to  post  a  letter  which  contained  a  confession ;  and  where  a 
prisoner,  while  drunk,  made  a  statement  to  a  constable, — it  being  alleged  that  the 
liquor  had  been  given  him  by  the  constable  with  the  view  of  making  him  drunk ; 
Koscoc,  Dig.  Crim.  Evid.,  6th  edit.,  47,  8. 
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cases  is  that  they  are  probably  untrue,  whereas  their  truth  in  the 
cases  supposed  is  established  by  the  fact  of  recovery  (g).  And  the 
same  rule  applies  where  the  articles  are  produced  by  the  prisoner 
himself  (A).  But,  as  the  recovery  or  production  only  proves  the 
party's  knowledge  of  the  place  where  the  articles  are,  the  statement 
will  only  be  admitted  in  so  far  as  relates  to  that  fact,  and  a  collat- 
eral admission — as,  for  example,  that  tlie  prisoner  concealed  them 
there — will  be  excluded  (t). 

These  rules  are  both  just  and  discriminating.  It  has,  however, 
been  held  in  this  country  to  be  incompetent  to  prove  that  a  pri- 
soner delivered  to  an  oflScer  part  of  a  sum  alleged  to  have  been 
stolen,  the  officer  having  led  the  prisoner  to  suppose  that  he  would 
thereby  be  induced  to  hush  up  the  oflFence  (k). 

§  1463.  In  England  a  confession  uttered  by  a  person  when 
drunk  has  been  admitted  (I).  A  confession  made  by  one  talking 
in  his  sleep  was  once  tendered,  but  was  withdrawn,  Lord  Chief-Jus- 
tice Tindal  having  doubted  its  admissibility  (m).  In  this  country 
the  prosecutor  was  once  allowed,  without  objection,  to  prove  that 
the  prisoner,  when  in  gaol,  had  started  up  and  made  a  certain  ex- 


(y)  R.  r.  Gotdd,  1840,  9  Car.  and  Pa.,  864— R.  v.  Butcher,  1798,  1  Leach  Cr.  Ca.. 
265,  note— Per  Le  Blanc,  J.,  in  R.  v.  Grant  and  Ctaig,  1801.  2  East  PI.  Cr.,  658—2 
Stark.  £t.,  88— Taylor,  612—1  Phill.,  411—1  Greenleaf,  }  281.  In  some  cases  the 
Court  only  admitted  the  fact  that  the  articles  had  been  found,  not  the  statement  which 
had  led  to  the  discovery ;  R.  v.  W^arrickshall,  1783,  1  Lea.  Cr.  Ca.,  268— R.  v.  Mosey, 
1784,  note  to  ib.,  265— R.  r.  Cain,  1889,  1  Craw,  and  Dix.,  86— R.  v.  Lockhart,  1786,  1 
Lea.  Cr.  Ca.,  886.  (h)  R.  v.  Griffin,  1809,  Russ.  and  Ry.,  161.    Here  the  pro- 

secutor had  told  the  prisoner  it  would  be  better  for  him  to  confess,  whereupon  he  gave 
up  some  money  as  the  stolen  property.  Mr  Justice  Chambre  received  this  evidence, 
while  holding  that  the  confession  was  inadmissible,  and  a  majority  of  the  twelve 
judges  adhered.     See  also  R.  v,  Jones,  1809,  ib.,  162.  (i)  R.  v.  James,  mpra 

—2  East  PI.  Cr.,  668 — Starkie,  «ipr<»— Phill.,  wprcr— Taylor,  tupra. 

(k)  Watt,  1884,  BeU's  Notes,  244.  (I)  R.  v.  Spilsbury,  1885,  7  Car.  and 

Pa.,  187,  per  Coleridge,  J. — (m  vino  veritat). 

(m)  R.  V.  Sippet,  1889,  noted  in  Taylor,  593,  and  in  Best,  Pr.  of  Ev.,  608,  note. 

Dark  hints  and  suspicious  conduct  during  sleep  have  been  favourites  of  dramatists 
and  writers  of  romance. 

"  Foul  whisperings  are  abroad  :  unnatural  deeds 
Do  breed  unnatural  troubles :  infected  minds 
To  their  deaf  pillows  will  discharge  their  secrets." — Macbeth. 

"  Kay,  this  was  but  his  dream." 
"  But  this  denoted  a  foregone  conclusion." 
-***  'Tis  a  shrewd  doubt,  though  it  be  but  a  dream ; 
And  this  may  help  to  tliicken  other  proofs 
That  do  demon:<trate  thinly."— OMr//o. 


Digitized  by 


Google 


868  EXTRAJUDICIAL  CONFESSIONS.  §  1463- 

clamation  in  his  sleep  (n).  And  if  the  property  stolen,  or  the  bloody 
knife  with  which  a  murder  had  been  committed,  were  recovered  in 
consequence  of  words  uttered  by  the  prisoner  during  sleep,  these 
would  be  admitted  as  proving  his  knowledge.  Expressions  indicat- 
ing an  intimate  acquaintance  with  details  connected  with  the  crime 
would  also  be  evidence  of  knowledge,  if  the  prisoner  had  not  an 
opportunity  of  hearing  of  them  from  unsuspicious  quarters  ;  and,  in 
any  case,  uttering  such  expressions  during  sleep  would  awaken  sus- 
picion and  lead  to  investigation,  although  they  might  not  be  admis- 
sible in  evidence  (o). 

§  1464.  In  Scotland  an  extrajudicial  confession  is  not  full 
proof  of  guilt,  but  must  be  corroborated  by  other  evidence,  not 
merely  to  the  coi^pus  delicti,  but  throwing  suspicion  on  the  pri- 
soner (^).  It  is  not  possible  to  lay  down  what  amount  of  corrobor- 
ative evidence  should  be  required  in  order  to  warrant  a  verdict  of 
guilty,  because  extrajudicial  confessions  admit  of  countless  degrees 
of  credibility,  and  it  must,  therefore,  lie  with  the  jury  in  each  case 
to  say  whether,  looking  to  the  terms  of  the  confession,  the  channel 
through  which  it  comes,  and  the  corroborating  evidence — they  are 
satisfied  that  the  prisoner  is  guilty. 

It  has  been  repeatedly  laid  down  in  England  that  a  confession 
made  extrajudicially  is  suflScient,  without  any  corroborating  evi- 
dence, to  warrant  a  conviction,  if  the  jury  believe  it  to  be  true  (r). 


(n)  Emond,  1830,  Bell's  Notes,  243. 

(o)  A  striking  instance  of  crime  discovered  by  expressions  uttered  in  sleep  occarred 
in  the  Court  of  Foujdareo,  Udalut  of  Madras,  in  September  1834,  and  is  quoted  by  Mr 
Beat  (Pr.  of  Ev.,  p.  609,  note)  from  Arbuthnot's  Reports  of  Criminal  Cases  in  that  court, 
p.  61.  A  person  had  been  found  murdered  and  mutilated,  the  head  lying  on  an  ant- 
hill, apart  from  the  rest  of  the  body.  Suspicion  fell  on  one  Venkatasami,  with  whom 
deceased  had  been  on  bad  terms.  He  was  apprehended,  along  with  Dasan,  Nachan, 
Venkatachlam,  Tandanarayan,  and  Chokan.  Venkatasami's  answers,  when  questioned 
on  the  subject,  not  having  been  satisfactory,  he  was  watched,  and  during  sleep  was 
heard  to  say,  "  Dasan,  catch  hold  of  the  hands.  Nachan,  cut  off  the  head.  Tandan- 
arayan,  Chokan,  and  Venkatachalam,  catch  hold  of  his  leg.  Come,  we  may  go  home 
after  we  have  deposited  the  head  on  the  top  of  an  ant-hill."  These  words  having  been 
reported,  Venkatasami  was  arrested  and  charged  with  the  murder,  when  he  confessed, 
and  criminated  those  whom  he  had  named  in  his  sleep ;  and  they  also,  on  being  appre- 
hended, confessed.  It  does  not  appear  whether,  before  going  to  sleep,  Venkatasami 
had  been  told  of  the  position  in  which  the  body  had  been  found. 

(jb)  2  Hume,  888— Burnett,  519—2  Al.,  682.  The  rule  in  the  text  follows  a  fortiori 
from  that  as  to  confessions  in  the  prisoner's  declaration,  tupra,  §  1430. 

(r)  R.  r.  Wheeling,  1789,  1  Lea,  Cr.  Ca.,811,  note— R.  v.  Elridge,  1821,  Russ.  and 
j^y,^  440— R.  V,  White,  1828,  ib.,  508— R.  v.  Falconer  and  Bond,  1822,  ib.,  481- R.  v. 
Tippets,  1828,  ib.,  609— R.  v.  Stone,  1562,  Dyer,  216,  pi.,  50—2  Russell,  825— Best's 
Pr.  of  Ev.,  631. 
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The  point,  however,  has  not  been  expressly  decided  («)  ;  and  it  may 
still  be  doubted  whether  an  extrajudicial  confession  is  sufficient  to 
found  a  verdict,  when  it  is  not  supported  by  proof  of  the  corpus  de- 
licti^ if  not  also  by  circumstances  implicating  the  prisoner  (t). 

Some  further  observations  as  to  the  probative  value  of  confes- 
sions will  be  found  in  a  subsequent  chapter  {u). 


CHAPTEB  VII.— HOW  FAR  ADMISSIONS  OR  CONFESSIONS  MADE  BY 
ONE  PERSON  ARE  EVIDENCE  AGAINST  ANOTHER. 

§  1465.  In  civil  cases  a  party  is  often  responsible  for  admis- 
sions made  by  other  persons  besides  himself. 

Where  several  persons  have  full  powers  of  administration  over 
a  common  stock,  e.gr.,  co-partners,  admissions  by  any  one  of  them 
on  matters  relating  to  the  common  estate  may  be  given  in  evidence 
against  the  others  (a),  provided  their  mutual  relation  is  admitted 
or  proved  (6).  When  that  is  the  question  in  issue,  the  admission 
of  one  alleged  partner  will  not  be  received  against  another  (c). 
And,  in  an  accounting  between  the  heirs  of  two  partners,  entries  in 
the  private  books  of  the  one  partner  were  held  not  to  be  evidence 
against  the  heirs  of  the  other,  there  being  no  evidence  that  he  had 
seen  the  books  (rf). 

§  1466.  The  admissions  of  any  one  of  a  body  of  trustees  may  be 
proved  valeant  quantum  against  the  estate  which  he  represents  (e). 

(«)  See  the  cases  analysed  in  1  Qreenleaf,  §  217,  note  8,  and  Taylor,  685— Roscoe, 
Cr.  £v.,  88 — Greaves'  note  to  2  Russell,  826.  (t)  See  authorities  in  preceding 

note.  In  R.  v.  Edgar,  1881  (not  reported),  cited  in  Greaves'  note  to  2  Russ.,  826.  Pat- 
teson,  J.,  oheerved,  "  Could  a  man  be  convicted  of  murder  on  his  confession  alone,  with- 
out any  proof  of  the  person  being  killed  ?    I  doubt  whether  he  could." 

(ii)  See  infra,  J  1489,  et  teq.  (o)  2  Bell's  Com.,  618— Nisbet's  Tr.  v.  Mor- 

rison's  Tr.,  1829,  7  S.,  807,  per  L.  Glenlee— Grant  r.  Jackson,  1798,  Pea.  Ca.,  208— 
Lucas  V.  De  la  Cour,  1818,  1  Mau.  and  Sel.,  248 — Wood  v,  Braddick,  1808,  1  Taunt., 
104.  From  Berry's  Reps.  v.  Bogle,  1822,  1  S.,  471,  it  would  seem  that  books  kept  by 
one  of  two  co-adventurers,  as  their  joint  accounts  regarding  the  concern,  would  bind  the 
other  in  a  question  with  third  parties.  (6)  Grant  v.  Jackson,  Mfpra— NichoUs 

V.  Dowding,  1815,  1  Stark.  R.,  81— See  also  Campbell  v.  Macfarlane,  1840,  2  D.,  668 ; 
Macf.  R.,  200,  8.  C.  {e)  Dundas  and  Robinson  v.  Belch,  1806,  2Beirs  Com., 

899,  note  4— But  see  Smith  v.  Puller,  1820,  2  Mur.,  842.  (d)  Smith  v.  Logan, 

1826,  6  S.,  82 ;  affd.,  4  W.  S.,  47.  («)  E.  Fife  v.  E.  Fife's  Tr.,  1816, 1  Mur., 

95— Young  &  Co.  v.  Muir,  1824,  2  Sh.  Ap.  Ca.,  25— Graham  'v.  Graham,  1827,  5  S., 
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But,  of  course,  where  the  interest  of  a  trustee  is  antagonistic  to 
that  of  the  trust-estate,  neither  he  nor  any  one  interested  along 
with  him  can  found  on  his  admissions  (/). 

§  1467.  Where  parties  have  merely  a  common  interest  in  a 
subject,  the  admission  of  one  of  them  is  not  evidence  against  the 
others.  Thus  the  admissions  of  one  owner  of  a  ship  do  not  bind 
the  others  (g);  the  admissions  of  one  acceptor  of  a  prescribed  bill 
will  not  prove  constitution  or  resting-owing  of  the  debt  as  against 
another  acceptor  (h)  ;  and  the  admissions  of  one  defender  are  not 
evidence  against  a  co-defender,  unless  concert  or  conspiracy  be- 
tween them  in  regard  to  the  matter  is  proved  (i).  It  is  held  in 
England  that,  in  an  action  against  several  joint  makers  of  a  note, 
the  judicial  admission  of  one  of  them  that  he  subscribed,  is  not 
sufficient  evidence  of  the  fact  against  the  others,  as  the  plaintiff 
must  prove  against  each  that  they  all  signed  (k).  So  the  admis- 
sion of  a  widow,  confirmed  as  executrix,  will  only  affect  her  own 
interest,  not  that  of  the  next  of  kin  (T).  And  in  an  action  of  ab- 
stracted multures,  the  defender  was  not  allowed  to  foimd  on  billets, 
which  persons  grinding  at  the  mill  had  received  from  a  previous 
miller,  with  whom  the  pursuer  had  no  connection  (m). 

§  1468.  The  admissions  of  a  cedent  are  competent  evidence 
against  his  assignee,  if  they  were  made  before  the  assignation  was 
granted,  because  assignatus  utitur  jure  auctoris,  and  no  one  by 
merely  assigning  his  right  can  deprive  his  debtor  of  the  benefit  of 
his  admissions  (n).     So  entries  in  the  cedent's  books,  or  writings 

806— Nisbefs  Tr.  v.  MorriBon's  Tr.,  1829,  7  S.,  807— CampbeU  v.  Cooper's  Tr.,  1829,  1 
De.  and  And.,  169— Falconer  v.  Stephen,  1849,  11  D.,  1838.  The  admission  onght  to 
be  held  much  less  forcible  evidence,  when  it  is  merely  an  inference  dedaced  from  facts 
patent  to  the  court  or  jury,  than  when  it  is  the  result  of  personal  knowledge ;  see 
M'Nicol  t;.  M'Neill,  1821,  1  S.,  188— Hislop  v.  Howden,  1848,  5  D.,  607— Brown  v. 
Crawford,  1741  (Kilkerran's  Rep.),  M.,  9418 — Compared  with  Dalziel  v.  L.  Lindores, 
1784,  M.,  10,994— Graham  v.  Cochran,  1726,  M.,  10,992.    See  also  Anderson  v.  Jeffrey, 

1826,  4  Mur.,  111. 

(/)  Murray  v.  Lawrie's  Tr.,  1827,  6  S.,  616.  {g)  Duncan  t;.  Forbes,  1881, 

9  S.,  640— Wight  r.  LiddeU,  1829,  6  Mur.,  42.  (A)  Allan  v.  Ormiston,  1817, 

Hume  D.,  477— Houston  v.  YuiU,  1822,  1  S.,  449— M'Indoe  v.  Frame,  1824,  8  S.,  295 
—M'Neill  V.  Blair,  1828,  2  S.,  174- See  tupra,  §  459.  (t)  Campbell  v.  Black- 

adder,  1839,  Macf.  R.,  200—2  D.,  663,  S.  C— South  Metropolitan  Gas  Co.  v.  M.  Lothian, 
1838,  Macf.  R.,  18— Compared  with  Miller  v.  Moffat,  1820,  2  Mur.,  828— See  also  Combe 
V,  Hossack,  1826,  4  Mur.,  64.  (k)  Gray  v.  Palmer,  1794,  1  Esp.,  186. 

(0  Dickson  v.  M'KaUa,  1681,  1  Fount.,  146.  (m)  Clark's  Tr.  r.  Hill. 

1827,  4  Mur.,  206.  (n)  Wright  v.  Lindsay,  1708,  M.,  14,083— Ramsay  r. 
Aitken,  1826,  4  S.,  890— Farquhar  r.  Sloane,  1880,  9  S.,  112— Finlayson  r.  Murray, 
1822,  1  S.,  581. 
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under  his  hand,  anterior  to  the  intimation  of  the  assignation,  are 
admissible  against  the  assignee,  the  cedent  not  being  divested  until 
intimation  (o).  But  statements  by  the  cedent,  after  the  assignee's 
right  has  been  completed,  will  not  affect  the  latter,  for,  the  cedent 
having  been  entirely  divested,  his  statements  were  like  those  of  a 
stranger  (p).  Again,  where  an  executor-creditor  sued  a  person  for 
payment  of  rents  due  to  the  deceased,  entries  of  payments  holo- 
graph of  the  deceased  and  occurring  in  his  account-books,  were  held 
to  prove  discharge  of  the  debt  (r).  So  a  husband,  sued  for  payment 
of  debts  contracted  by  his  wife  before  marriage,  will  only  be  af- 
fected by  such  admissions  as  she  made  before  that  contract  trans- 
ferred to  him  all  her  rights  burdened  with  all  her  obligations; 
whereas  any  admissions  made  by  her  subsequently  will  be  ex- 
cluded («).  In  like  manner  the  indorsee  of  a  bill  will  not  be  af- 
fected by  a  previous  holder  admitting  that  it  was  not  granted  for 
an  onerous  consideration ;  yet,  where  the  presumption  in  favour  of 
the  indorsation  being  onerous  is  overcome  by  proved  or  admitted 
facts,  non-onerosity  of  the  bill  itself  may  be  proved  against  the  in- 
dorsee by  the  writ  or  oath  of  the  previous  holder  (t). 

§  1469.  The  principle  which  those  cases  involve  applies  also  in 
bankruptcy ;  so  that  while  admissions  made  by  a  bankrupt  before 
sequestration  (if  free  from  collusion)  maybe  used  against  the  gene- 
ral body  of  creditors  (w),  his  statements  in  his  examination  taken 
before  the  Sheriff  may  not  be  founded  on  by  individual  creditors  to 
the  prejudice  of  the  others  (a?);  and  this  may  be  said  also  as  to  all 
other  statements  made  by  the  bankrupt  after  sequestration,  as  they 
have  not  the  essential  element  of  being  against  interest  (y).  So, 
where  the  debt  of  the  petitioning  creditor  in  a  sequestration  was 
contained  in  a  prescribed  bill,  it  was  held  that  the  signature  of  the 
bankrupt  to  the  petition  recognising  the  debt,  did  not,  as  against 

(o)  Skene  t^.  Lumaden,  1662,  M.,  12,618— Currier  r.  Holyburton,  1688,  M.,  12,626. 
See  alse  Lftwrie  v.  Drnmmond,  1675,  M.,  12,622.  (p)  Stair,  8,  1,  IS^Ersk., 

8,  6,  9 ;  ib.,  8,  6,  16.     See  eectlons  on  referring  to  oath  of  cedent,  in/ra,  {  1596,  ei  ieq, 

(r)  Wardlaw  v.  Gray.  1662,  M.,  12,620.  (t)  Kelly  p.  SmaU.  1499,  2  Esp., 

716,  per  L.  Kenyon— Urqnhart  v.  Nairn,  1688,  M.,  12,494 — Morris  v.  Monro,  1829, 8  8., 
156 — 1  Fraser  Pen.  and  Dom.  Rel.,  296.  See  also  sections  as  to  referring  to  wife's  oath, 
mfra,  I  1676,  et  teq.  (t)  Finlayson  v.  Murray,  1822, 1  S.,  581— Ramsay  v.  Aitken, 

1826,  4  S.,  890— Innes  v.  Lawson.  1828, 6  S.,  5ia— Farqnhar  v.  Sloane,  1830,  9  S.,  112— 
Jameson  v.  Grahame,  1882,  11  S.,  80.  (ti)  Anderson  v.  Clouston,  1824,  2  S.,  620. 

(z)  Goddart  v.  Brit.  Linen  Co.,  1806,  2  BeU's  Com.,  847,  note.  See  also  Kirkland 
V.  Slater,  1881, 10  S.,  169,  where  Lord  President  Blair's  notes  in  Goddart  v.  Brit.  Linen 
Co,  wiU  be  found.  ( y)  Cases  in  previons  note.    See  also  Dyce  r.  Paterson, 

1846.  9  D.,  8;0— Adam  v.  M'Laohlan,  1847,  ib.,  560. 
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the  general  body  of  the  creditors,  amount  to  the  writ  of  the  debtor 
admitting  the  constitution  and  subsistence  of  the  debt  (z).* 

§  1470.  A  party  is  responsible  for  the  admissions  of  those  whom 
he  has  authorised  to  bind  him  by  that  means.^  It  is  in  virtue  of 
such  authority  that  a  counsel's  admissions  on  record  are  binding  on 
his  client  (a);  and  that  not  only  on  pure  matters  of  fact,  but  also 
where  law  is  involved  (6).*  Thus,  also,  where  a  debtor  refers  his 
creditor  to  another  person  thus,  "  If  he  says  so  and  so,  I  will  pay," 
such  undertaking  is  obligatory  (c).  And  where  resting-owing  of  an 
account  was  referred  to  the  debtor's  oath,  and  he  deponed  that  he 
believed  his  factor  paid  certain  items,  the  Court  ordered  production 
of  the  factor's  books,  and  on  these  not  supporting  the  oath,  decerned 
against  the  principal  (d).  In  like  manner,  the  creditors  in  a  se- 
questration have  been  held  bound  by  entries  in  a  state  of  the  bank- 
rupt's affairs,  made  up  by  an  accountant  under  their  authority,  ad- 
mitting furnishings  to  the  estate  (e).  So  a  party's  cash  and  busi- 
ness books,  prepared  by  his  book-keeper,  are  in  every-day  practice 
received  against  him,  not  merely  as  adminicles  of  evidence  (/),  but 
as  his  writ,  proving  facts  which  can  only  be  established  by  writ  or 
oath  of  party  (g).  And  the  same  rule  applies  to  books  of  a  burgh, 
under  the  hand  of  the  treasurer  or  other  officer  intrusted  with  the 
care  of  them  (A). 

(z)  Lockhart  v.  MitcheU,  1849,  11  D.,  1341.  (a)  Se6  supra,  H  1886,  7. 

{h)  Royal  Bank  v.  Broughton,  1830,  8  S.,  424.  (c)  Burt  v.  Palmer,  1804, 

5  Esp.,  146— Daniel  v.  Pitt,  1807,  6  Esp.,  74— Lloyd  ».  Willan,  1794,  1  Esp.,  178— 
Williams  v.  Innes,  1808,  1  Gamp.,  365,  and  cases  there  cited — ^Hood  v.  Reeve,  1828, 
8  Car.  and  Pa.,  682.  So  held  hy  the  twelve  judges  in  Warren  Hastings'  trial,  noticed 
by  Lord  Ellenborough  in  Burt  v.  Palmer,  tupra,  and  Daniel  v.  Pitt.  In  the  case  last 
named,  the  person  to  whom  the  party  referred  had  died  before  the  trial,  and  his  decla- 
ration, made  without  an  oath,  was  allowed  to  be  proved.  (d)  Cooper  v.  Hamil- 
ton, 1824,  2  S.,  728 ;  affd.,  2  W.  S.,  59.  See  also  Mackay  v,  Ure,  1847,  10  D.,  89— 
Same  parties,  11  D.,  982;  compared  with  Fyfe  v.  Miller,  1837,  15  S.,  1188. 

(«)  Buchanan  v.  Mag.  of  Dunfermline,  1828,  7  S.,  36.  (/)  See  «/jwa,  ?  1188, 

et  seq.  (ff)  Black  v.  Shand's  Crs.,  1823,  2  S.,  1 18— Knox  v.  Martin,  1860, 

12  D.,  719— Berry's  Reps.  v.  Wight,  1822,  1  S.,  438.     See  supra,  §g  842,  362. 

(h)  Leslie  v.  Mag.  of  Brechin,  16th  Nov.  1808,  F.  C— Muirhead  v.  Town  of  Had- 
dington, 1748  (Kilkerran's  Report),  M.,  2607— Peebles  v.  Town  of  Perth,  1626,  M., 


1  Emslie  v.  Alexander,  1862,  1  Macph.,  209. 

*  Hailes  v.  Womam,  1861,  3  L.  T.,  741— Baker  and  Adams  t>.  Scottish  Sea  Insur- 
ance Co.,  1866,  18  D.,  691. 

'  The  Royal  Bank  v.  Broughton,  tupra,  is  to  the  effect  that  parties  were  held  bound 
by  an  admission  that  "  the  Judges  of  the  Court  of  Session  considered  that  a  certain 
question  must  be  settled  by  the  law  of  England,"  contained  in  a  joint  case.  But  this 
was  an  admission  of  a  matter  of  fact. 
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§  1471.  When  a  person  is  liable  for  the  dealings  of  another,  as 
his  agent,  factor,  or  the  like,  he  is  also  bound  by  whatever  admis- 
sions or  statements  that  person  makes,  in  so  far  as  they  form  part 
of  the  res  geaUB  of  his  transactions  (i).  But  he  is  not  bound  by  the 
agent's  subsequent  admissions  of  what  took  place ;  so  that,  when- 
ever a  statement  made  by  the  agent,  verbally  or  in  writing,  is  a 
narrative  ex  post  facto  of  the  transaction  in  question,  it  will  not  be 
admitted  as  evidence  against  his  principal  (i).  And,  in  like  man- 
ner, admissions  ex  post  facto  by  a  principal  do  not  bind  his  cau- 
tioner (J).  This  distinction  is  founded  on  the  just  principle  that 
the  party  bound  himself  to  implement  whatever  obligations  his 
agent,  or  the  person  for  whom  he  was  cautioner,  actually  contracted, 
but  not  for  those  which  he  merely  admitted  that  he  contracted ; 
and  the  rule  is  necessary  in  order  to  prevent  collusion  between  the 
agent  or  the  principal  obligant  and  the,  party  making  the  claim  (m). 

12,626— Mackenzie  v.  Town  of  Elgin,  1698,  4  B.  Sap.,  64— Cases  noted  wpra,  \  1172, 
compared  with  Stuart  v.  Mag.  of  Edinburgh,  1697,  M.,  12,686. 

(t).So  held  as  to  an  agent's  admissions  binding  his  principal;  Reid  t;.  Stoddart,  1820, 
2  Mur.,  240— Mills  v.  Albion  Insur.  Co.,  1826,  4  Mur.,  142— Aitchison  r.  Robertson, 
1846,  9  D.,  16— Mackintosh  v,  Pitcaim,  1861,  14  D.,  187;  see  Clark's  Trs.  v.  Hill.  1827, 
4  Mur.,  206,  per  L.  Ch.-Com.  Adam ; — as  to  a  letter  by  a  money-broker  being  effectual 
against  his  employer;  Mackintosh  v.  Pitcaim,  1861,  14  D.,  187 ;— as  to  a  shipmaster's 
statements  binding  the  owners;  Cairns  v.  Kippen,  1820,  2  Mur.,  260;— and  the 
freighter ;  Wight  v.  Liddell,  1829,  6  Mur.,  43  ; — and  aa  to  statements  of  a  messenger- 
at-arms  binding  hisf  employer ;  Wight  v,  Ewing,  1828,  4  Mur.,  688 ; — a  joint  stock  com- 
pany being  liable  for  their  manager's  admissions;  National  Exchange  Co.  v.  Drew,  1860, 
12  D.,  960  (see  also  Ewing  t;.  Crichton,  1827,  4  Mur.,  184); — a  landlord  being  bound  by 
his  factor's  admissions,  contained  in  a  fitted  account  delivered  to  the  tenant ;  Ainslie  v. 
Chisholm,  1696,  M.,  12,626 ;— by  the  factor's  books;  Watson  v.  Brown.  1710,  M.,  12,628; 
— and  a  state  of  rents  prepared  by  him  and  delivered  to  the  landlord ;  Mitchell  v.  Ber- 
wick, 1846,  7  D.,  882.  But  see  contra,  Ferguson  ».  Bethune,  7th  March  1811,  F.  C, 
where  entries  of  payments  of  interest  by  a  factor  in  his  accounts  were  held  not  to  prove 
resting-owing  of  a  prescribed  debt  due  by  his  employer.  The  same  principle  holds  in 
England ;  Howard  v.  Tucker,  1831,  1  B.  and  Ad.,  712— Reg.  v.  Hall.  1838, 8  C.  and  P., 
868— Emerson  v.  Blonden,  1794.  1  Esp.,  142— Fairlie  v.  Hastings,  1804,  10  Yes..  128 ; 
and  see  tri/ra.  notes  (m)  and  (o). 

(k)  So  held  as  to  admissions  by  an  agent;  Bruce  v.  Beatt,  1766.  M.,  11,109 — Fairlie 
V.  Hastings,  .1804,  10  Ves.,  128— Langhom  v,  Alnutt,  infra  (m) — Shumack  v.  Ix)ck, 
1826.  10  Moore,  8^— Garth  v.  Howard,  1882,  8  Bing.,  461— Allen  v.  Denstone,  1889, 
8  Car.  and  Pa.,  760 ; — as  to  statements  by  a  shipmaster  tendered  against  the  owners ; 
M*Laren  v.  Bink,  1829.  7  S..  488— Wight  v.  Liddell,  1827,  4  Mur.,  828 ;— etatements 
by  a  ship's  husband  as  against  the  owners ;  Duncan  v,  Forbes,  1881.  9  S..  640. 

{I)  Malvenius  v.  Baillie,  1686,  M.,  12,464— Hunter  r.  Carson.  1822,  8  Mur.,  288— 
Evans  v,  Beattie,  infra  (m) — Bacon  v,  Chesney,  1816,  1  Stark.  R.,  192 — Ix>ngnecker  v. 
Hyde,  1818  (American),  6  Binney  R.,  1— Contra,  Maxwell  ».  Buchanan,  1776,  M.,  "Ap- 
prentice," Appx.  No.  1— Schaw  v.  Wanse.  1688,  M.,  9864. 

(f»)  The  distinction  noticed  in  the  text  has  been  repeatedly  stated  by  the  English 
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The  statement  is  also  inadmissible  from  being  hearsay  evidence ; 
whereas  statements  which  form  part  of  the  res  gestce  of  the  agent's 
or  principal  debtor  s  transactions  do  not  lie  under  that  objection  (w). 

§  1472.  In  like  manner,  statements  by  a  law-agent  to  the  pre- 
judice of  his  client  cannot  be  used  against  the  latter  as  admissions, 
unless  they  were  connected  with  some  act  falling  within  the  pro- 
vince of  the  agent  (o). 

§  1473.  But  the  distinction  noticed  in  the  preceding  sections 
does  not  apply  where  a  party  intrusts  the  whole  superintendence 
and  conduct  of  a  concern  to  a  commissioner  or  general  manager ; 
the  admissions  of  one  who  so  fully  represents  his  principal  being 
evidence  against  the  latter  on  matters  relating  to  the  concern  (p).^ 

judges.  In  Evans  v.  Seattle,  1808,  5  Esp.,  26,  which  wsjb  an  action  on  a  guarantee, 
Lord  Ellenborough  observed,  "  The  engagement  was  to  pay  for  such  goods  as  should  be 
delivered  to  Copper  (the  principal  obligant),  not  what  he  should  acknowledge  to  have 
received.  There  might  be  collusion  between  the  plaintiffs  and  Copper ;  the  evidence 
offered  is  not  the  best  the  case  is  capable  of."  In  Langhom  v.  Alnutt,  1812,  4  Taunt., 
619,  Gibbs,  J.,  said,  "  When  it  is  proved  that  A  is  agent  of  B,  whatever  A  does,  or  says, 
or  writes,  in  the  making  of  a  contract  as  agent  of  B,  is  admissible  in  evidence,  because 
it  is  part  of  the  contract  which  he  makes  for  B,  and  therefore  binds  B ;  but  it  is  not  ad- 
missible as  his  account  of  what  passes.  The  distinction  is  also  stated  in  Wight  v.  Lid- 
dell,  1827,  4  Mur.,  828,  nipra;  and  Fairlie  v.  Hastings,  1804,  10  Vesey,  128— Taylor, 
888.  (n)  See  per  L.  Ellenborough  in  Evans  v.  Beattie,  supra.     See  also  tupra, 

i  92.  (o)  Forth  Marine  Insur.  Co.  v.  Bumes,  1848,  10  D.,  689 ;  affd.,  6  BeU's 

Ap.  Ca.,  664— Wallace  v.  M'Kissock,  1829,  7  S.,  642— Young  v.  Wright,  1807, 1  Camp., 
189— Wilson  v.  Turner,  1808,  1  Taunt.,  898— Parkins  v.  Hawkshaw,  1817,  2  Stark.  R., 
289— Doe  d.  Hulin  v.  Richards,  1846,  2  Car.  and  Kir.,  216 ;  compared  with  Qellatly  v. 
Jones,  1861,  18  D.,  961,  and  aupra,  {  1888.  (p)  Smith  v.  Falconer,  1881,  9  8., 

474  (see  another  branch  of  this  case,  Smith  c;.  MazweU,  1888, 11  S.,  823) — Campbell  v. 
Ballantyne,  1839,  1  D.,  1061. 


»  M'Grigor  V.  M*Grigor,  1860,  22  D.,  1264, — where,  in  a  question  of  prescription,  the 
writ  of  the  debtor's  factor  was  held  to  be  the  writ  of  the  debtor.  The  distinction  is 
clearly  stated  in  the  opinion  of  the  Lord  President  (M'Neill).  "  It  is  not  every  agency 
or  factory  that  will  warrant  us  in  holding  that  the  party  in  whose  favour  the  agency  or 
factory  is  granted  stands  in  the  position  of  the  debtor,  or  is  entitled  to  make  such  an 
acknowledgment  of  liability  as  shall  be  binding  upon  the  debtor.  It  is  settled  that  a 
general  agency,  and  even  that  a  factory,  in  the  ordinary  sense  of  that  term,  cannot  con- 
fer a  right  to  grant  a  writing  which  shall  be  held  to  be  the  writing  of  the  original 
debtor.  On  the  other  hand,  if  the  debtor  has  put  a  certain  party  into  his  place — ^in  his 
own  position — as  representative  in  the  whole  management  of  his  affairs,  then  that 
falls  very  much  under  the  case  of  Campbell,  which  came  to  be  a  case  in  which  that 
party  is  representative  to  the  effect  of  being  entitled  to  grant  a  writ  which  shall  be 
held  to  be  the  writ  of  the  principal."  Lord  Deas,  referring  to  the  case  of  Cullen  v. 
Smeal  (1868,  15  D.,  868;  1866,  17  D.,  686),  where  his  interlocutor,  as  Lord  Ordinary, 
was  acquiesced  in,  said,  that  he  did  not  hold  there  that  the  writ  of  a  factor  was,  in  the 
ordinary  case,  the  writ  of  the  party,  nor  that  the  writ  of  an  agent  employed  for  general 
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§  1474.  A  writing  holograph  of  the  creditor  in  a  bill  of  ex- 
change, acknowledging  payment  of  interest,  and  found  in  the 
debtor's  repositories,  was  once  regarded  as  equivalent  to  the  debtor's 
writ  under  the  act  introducing  the  sexennial  prescription  ;  the 
Court  considering  that  the  debtor,  by  preserving  the  document,  had 
made  it  his  own  writ  (r).  But  although  such  a  view  might  weigh 
with  a  jury  in  a  case  where  presumptions  and  probabilities  are  ad- 
missible, it  is,  with  deference,  thought  that  the  statute  does  not  ad- 
mit of  such  a  construction  of  the  ivords  "  writ  of  the  debtor"  (js), 

§  1475.  The  confession  of  one  prisoner  is  not  admissible  as  evi- 
dence against  another  (<).*  This  rule  even  applies  to  cases  of  theft 
and  reset,  where  the  confession  by  the  thief  is  not  an  article  of  evi- 
dence against  the  resetter,  and  vice  versa  (u).  Even  in  cases  of 
conspiracy  any  statement  by  one  prisoner,  which  is  either  a  narra- 
tive of  measures  already  taken,  or  a  confession  of  the  crime  charged, 
cannot  be  used  against  a  co-conspirator  (x).  On  the  other  hand, 
all  words  uttered  or  documents  issued  by  one  conspirator  in  further- 
ance of  the  conmion  design,  and  those  which  accompany  acts  of 
that  description,  and  so  form  part  of  the  res  gestae,  may  be  used 
against  all  the  other  prisoners,  provided  there  be  prima  facie  proof 
that  they  engaged  in  the  plot  (t/).    The  judge  may  also  for  the  sake 

(r)  Wood  V.  Howden.  1848,  6  D.,  607— See  also  Scott  v.  Douglas,  1787,  M.,  12,616 ; 
Elch.,  "  Prescription,"  No.  12,  S.  C.  («)  See  this  case  noticed  supra,  {  450. 

(0  Milroy,  1889,  BeU's  Notes,  29l^Supra,  i  1428—1  PhiU.,  418— Taylor,  613— 
Roscoe  Cr.  Ev.,  64.  (u)  R.  v.  Turner,  1882,  1  Moo.  Cr.  Ca.,  847. 

(x)  R.  V.  Hardy,  1794,  24  St.  Tr.,  451— R.  v.  Blake,  1844,  6  Ad.  and  Ell.,  N.  S.,  126 
—Taylor,  883.  But  see  per  L.  EUenborougli  in  R.  v.  Watson,  32  St.  Tr.,  852,  where 
his  Lordship  said  he  would  not  consider  himself  concluded  hy  the  decision  in  Hardy's 
case.  (y)  Supra,  i  93— R.  v.  Stone,  1796,  26  St.  Tr.,  1277— R.  v.  M*Kenna, 


purposes  was  the  writ  of  the  party ;  hut  that  a  party  might  give  a  written  power,  or 
delegate  his  power  to  another,  in  such  terms  as  would  make  the  writ  of  that  other  his 
or  her  writ.  The  authority  of  the  factor  to  act  is  to  be  deduced  from  the  terms  of  the 
mandate,  but,  in  cases  of  nicety,  the  Court  are  not  precluded  from  looking  to  the  sur- 
rounding circumstances, — ^to  the  age  and  inability  of  the  principal  party  to  do  anything, 
and  to  the  fact  that  the  agent  is  allowed  to  do  everything. 

^  It  was  held,  however,  by  a  majority  of  the  Court  of  Justiciary,  that  when  a  ques- 
tion is  put  by  an  officer  to  one  of  two  persons  at  the  time  of  apprehending  them  on  a 
joint  charge,  the  answer  to  such  question  may  competently  be  put  in  evidence  against 
the  other  when  made  in  his  hearing,  and  without  contradiction  by  him.  But  Lord 
Handyside  was  of  opinion,  seeing  that  the  statements  in  question  had  been  made  after 
the  apprehension  of  the  other  panel,  that  no  obligation  lay  upon  that  paQol  to  contradict 
them.  The  statements  stood  substantially  in  the  position  of  stAtements  made  in  one 
prisoner's  declaration — which  could  not  be  admitted  as  evidence  against  another ;  Lewis 
V,  Blair,  1868,  8  Irv.,  16.  This  view  appears  more  consistent  with  the  equitable  rule 
adopted  both  here  and  in  England,  tf^/ra,  }  1483. 
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of  convenience,  admit  proof  of  statements  by  one  prisoner  as  evi- 
dence against  the  others,  before  the  latter  have  been  shown  to  be 
implicated  in  the  conspiracy.  But  this  lies  in  the  discretion  of  the 
judge,  who  will  caution  the  jury  that  the  evidence  is  received  in 
anticipation  of  the  prosecutor  bringing  the  conspiracy  home  to'  the 
persons  against  whom  it  is  adduced  (z). 

§  1476.  On  the  same  principle,  in  the  trial  of  Lord  Melville  for 
misapplying  public  money  (a),  a  certificate  and  written  acknow- 
ledgment by  his  Lordship's  paymaster,  having  been  tendered  for  the 
prosecutors,  was  admitted  as  evidence  of  the  fact  that  the  money 
had  been  drawn  by  that  individual  in  the  ordinary  course  of  his 
business ;  but  the  Lord  Chancellor  (Eldon)  observed,  "  But  whether 
the  money  thus  issued  ever  reached  the  noble  Lord ;  or  whether, 
having  reached  him,  he  made  any  criminal  misapplication  of  it,  is 
a  question  which  it  is  impossible  to  suppose  that  the  fact  of  this 
receipt  by  the  paymaster  can  establish  ;  and,  therefore,  in  allowing 
this  receipt  to  be  read,  nothing  is  proved  but  that  this  sum  was  is- 
sued out  of  the  Exchequer  to  Mr  Douglas  (the  paymaster),  he  hav- 
ing authority  and  power  to  receive  it  under  the  power  of  attorney 
from  Lord  Melville.  .  .  .  The  receipt  by  the  paymaster  would 
in  itself  involve  him  civilly,  but  could  by  no  possibility  convict  him 
of  a  crime." 

§  1477.  In  a  case  where  two  prisoners  were  tried  for  stealing 
bank  notes,  and  a  third,  charged  with  resetting  them,  was  fugitated 
for  not  appearing,  statements  made  by  him,  and  a  letter  which  he 
wrote  in  London  in  the  act  of  passing  one  of  the  notes,  were  ad- 
mitted to  the  efi'ect  of  identifying  the  party  as  one  whose  house 
the  panels  used  to  frequent,  and  with  the  view  of  tracing  the  note 
from  the  possession  of  one  of  the  panels  to  the  writer  of  the  let- 
ter (6). 

§  1478.  The  confession  of  one  prisoner  may  always  be  read  to 
the  jury,  however  much  it  may  implicate  the  others ;  but  the  Court 
will  direct  the  jury  to  disregard  it  as  evidence  against  any  but  the 
prisoner  who  emitted  it  (c). 


1842.  Irish  Circ.  Rep.,  461,  per  Pennefather,  C.  J.— Taylor,  881—1  PhiU.,  418.  See 
alBO  Hamilton,  1888,  BelPs  Notes,  291,  where  in  a  trial  of  a  resetter  the  prosecutor  was 
aUowed  to  prove  that  the  thief,  in  coming  out  of  the  prisoner's  shop  (where  he  had  heen 
with  the  stolen  goods,  for  the  purpose  of  seUing  them),  had  said  that  he  had  left  them. 

(f)  See  Taylor,  881.  (a)  Lord  MeWille's  case,  1806,  29  St.  Tr.,  768. 

(b)  Burnett,  1861,  J.  Shaw,  497.  (c)  A  striking  illustration  of  this  common 

practice  occurred  in  R.  v.  Mannings,  noted  tupra,  }  286. 
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CHAPTER  VIII.— IMPLIED  ADMISSIONS  AND  CONFESSIONS. 

§  1479.  Admissions  and  confessions  may  be  implied  from  a 
party's  conduct,  and  they  are  sometimes  involved  in  his  pleadings. 
Those  implied  from  conduct  arise  wherever  a  party,  by  either  act- 
ing or  abstaining,  leads  another  to  believe  that  he  means  to  ac- 
knowledge a  fact  to  his  prejudice.  They  are  therefore  different 
from  mere  indications  of  a  consciousness  of  such  a  fact,  which 
oft^n  come  involuntarily  from  those  whose  intention  it  is  to  deny 
it  (a). 

§  1480.  Admissions  may  be  implied  from  a  party  remaining 
silent  when  statements  to  his  prejudice  are  made  in  his  presence  (6). 
And  a  party  has  been  allowed  to  put  in  a  letter  written  by  himself, 
in  order  to  show  that  he  made,  without  contradiction,  the  state- 
ments which  it  contains  (c).  In  England,  however,  it  has  been 
held  that  not  answering  a  letter  is  not  an  implied  admission,  as  a 
person  is  not  bound  to  reply  to  every  letter  written  him  (d). 

§  1481.  Much  caution  and  discrimination  are  required  in  regard 
to  this  kind  of  evidence  (e).  Thus,  on  the  one  hand,  where  a  party 
to  whom  furnishings  had  been  made  had  used  the  articles,  and,  on 
an  account  being  rendered,  had  made  a  partial  payment,  and  had 
been  repeatedly  pressed  to  pay  the  balance,  without  having  objected 
to  the  rates  of  charge, — in  an  action  raised  two  years  and  a  half 
after  the  account  had  been  rendered,  he  was  not  allowed  to  object 
to  the  items  (/).    So  where  an  account  for  work  done  in  surveying 

(a)  Among  inferences  of  the  latter  class  are  those  springing  from  fear  and  attempts 
at  flight  (see  tupra,  {§  274, 5);  from  fabrication  or  suppression  of  documents;  from  false- 
hood and  prevarication,  or  refusal  to  answer  on  examination  before  a  magistrate  (see 
wprot  II  1417,  1428).  The  distinction  noticed  in  the  text  has  not  been  sufficiently  ad- 
verted to  bj  text  writers.  For  example,  both  Mr  Qreenleaf  (vol.  i,  {  196)  and  Mr  Tay- 
lor (vol.  i,  p.  636)  treat  suppression  of  documents  as  an  implied  admission  that  their 
contents  are  deemed  unfavourable  by  the  party  suppressing  them ;  whereas  such  acts 
indicate  only  a  consciousness  or  belief,  not  an  admission,  that  the  documents  are  of  that 
nature.  {h)  Manuel  r.  Fraser,  1818,  1  Mur.,  889— HaU  v.  Otto,  1818,  ib.,  444— 

Hay  V.  fioyd,  1822,  8  Mur.,  18— Campbell  v.  Macfarlane,  1840  (2nd  exception),  2  D., 
668 — Macf.  Pr.,  212.  The  same  rule  applies  when  the  statement  is  in  presence  of  the 
party's  accredited  agent ;  Manuel  v.  Fraser,  iupra — Smith  v.  Maxwell,  infra  (g) — Macf. 
Pr.,  ib. ;  see  ni/mi,  2  1471,  8.  (e)  Hamilton  v,  Hope,  1827,  4  Mur.,  289,  per  L. 

Ch.-Commis8ioner.  {d)  Fairlie  o.  Denton,  1828.  8  Car.  and  Pa.,  108,  per  L. 

Tenterden— Short  v.  Stoy,  1886,  per  Alderson,  B.,  noted  in  Rose.  Nisi.  Pr.  £v.,  46— See 
also  R.  V,  Plumer,  1814,  Ritss.  and  Ry.,  266.  («)  See  Taylor,  878,  et  teq,— 

Best's  Pr.  of  Ev.,  {  608.  (/)  George  v.  Scott,  1882,  10  S.,  443. 
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operations  in  a  stone  quarry  had  been  rendered  to  the  factor  for  the 
proprietor,  and  had  been  retained  by  him  for  seven  years  without 
any  special  objection,  and  where  the  general  facts  of  employment 
and  attendance  were  admitted,  the  Court  assumed  that  the  particu- 
lar items  were  correctly  charged  (g).  In  this  case  Lord  Cringletic 
observed,  with  the  concurrence  of  the  other  judges,  "  It  is  a  prin- 
ciple in  mercantile  practice,  and  it  should  be  extended  to  a  cbjsq 
like  this,  that  if  an  account  is  rendered  and  retained  for  a  long  time 
without  objection,  it  is  held  to  be  right."  This  principle  has  been 
repeatedly  followed  in  England  (A).  Thus,  also,  where  a  person 
had  acted  as  attorney  for  a  proi)rietor  over  his  estate  in  Jamaica 
from  1803  to  1814,  during  which  time  he  had  transmitted  to  his 
principal  •  monthly  and  annual  accounts  of  his  expenditure,  and 
drawn  bills  for  balances  due  to  him,  which  bills  the  principal  had 
paid ;  in  an  action  raised  by  the  principal  in  1815,  the  Court  held 
him  barred  by  acquiescence  from  investigating  the  items  of  the  ac- 
counts (t).  In  another  case  the  chief  circumstances  from  which 
the  Court  inferred  repayment  of  £1000  lent  by  one  brother  to  an- 
other were,  that  no  claim  for  either  principal  or  interest  had  been 
made  for  twenty  years,  and  that  the  alleged  creditor  had  made  up 
or  acquiesced  in  a  state  of  accounts  with  his  brother,  which  brought 
out  a  considerable  balance  against  himself  (i). 

§  1482.  In  like  manner,  when  a  person  objects  only  to  certain 
items  of  an  account  rendered,  it  will  be  presumed  that  he  admits 
the  others  to  bo  correct  {I).  But  this  inference  will  not  be  drawn 
where  the  objections  are  general,  and  certain  items  are  specified 
by  way  of  example  (m).  Again,  in  criminal  cases  the  silence  of  a 
party,  when  charged  directly  with  guilt,  is  admissible,  as  indicating 
a  tacit  confession,  the  reason  being  that  an  innocent  person  would 
probably  not  permit  such  an  allegation  to  be  made  in  his  presence 
without  contradicting  it  (n).     But  the  mere  circumstance  that  a 

iff)  Smith  V.  MaxweU,  1888,  11  S.,  324.  (A)  WiUis  r.  Jernegan,  1741, 

2  Atk.,  262— Tickel  v.  Short,  1761,  2  Ves.  Sen.,  239— Sherman  v,  Sherman,  1692, 
2  Vem.,  276.  It  was  here  held  that  not  objecting  to  an  account  by  a  second  or  third 
post  implies  an  allowance  of  it.  This,  however,  is  too  strong  an  inference  for  the  facts 
to  bear.  Nor  is  an  Irish  decision  entitled  to  much  weight  in  which  it  was  laid  down 
that,  whilo  not  objecting  to  accimnts  delivered  by  hand  implies  acquiescence,  it  is  other- 
wise when  tliuy  have  been  sent  by  post ;  Price  v.  Ramsay,  2  Jebb.  and  Symes,  338. 

(I)  M'Arthur  v.  M'Arthur,  1821, 1  S.,  39  (Session  Papers).  See  also  Rose  v.  M'Leay, 
1830,  8  1).,  1037 :  affd.,  2  Sh.  and  M'L.,  968.  (*)  Ryrie  v,  Ryrie,  1840,  2  D., 

1210.  {I)  Chisman  v.  Count,  1841,  2  Man.  and  Gr.,  807.  (m)  PhiUpots 

V.  ll&e,  1847,  9  D.,  1427.  (n)  Burnett,  602—2  AI.,  618— Alexander,  1838, 

2  Swin.,  110— Moran,  1836,  1  lb.,  231.     See  mpra,  §  1461. 
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person  listens  in  silence  to  a  conversation  between  two  other  per- 
sons in  which  his  guilt  is  alleged,  although  it  may  be  admitted  as 
part  of  his  conduct  in  relation  to  the  charge  (o),  cannot  be  regarded 
as  an  implied  confession  by  him,  for  one  is  not  bound  to  interfere 
on  such  an  occasion,  and  silence  is  not  inconsistent  either  with  a 
determination  to  deny  the  charge,  or  with  a  consciousness  of  inno- 
cence (p).  In  like  manner,  a  party's  silence  during  conversations 
between  third  persons  in  his  presence  will  probably  not  be  admitted 
against  him  in  a  civil  case,  as  an  implied  admission  (r). 

§  1483.  The  principle  adverted  to  in  the  preceding  section, 
that  silence  does  not  imply  assent,  when  contradiction  is  not  fairly 
to  be  expected,  has  been  repeatedly  recognised  in  England,  where 
"  depositions  taken  in  the  presence  of  a  party  during  a  judicial  exa- 
mination, observations  made  by  a  magistrate  to  the  parties  before 
him,  and  confessions  of  an  accomplice  criminating  his  co-prisoner 
before  the  justices,  will  not,  in  any  subsequent  trial,  whether  civil 
or  criminal,  be  evidence  against  the  party  who  heard  in  silence, 
because  in  judicial  inquiries  a  regularity  of  proceeding  is  adopted, 
which  prevents  a  person  from  interfering  when  and  how  he  pleases, 
as  he  naturally  would  do  in  a  common  conversation"  («).  A  party's 
silence  will  be  of  no  moment  in  a  civil  case,  when  a  statement  to 
his  prejudice  is  made  by  one  who  has  no  interest  in  the  matter  in 
dispute ;  and  even  in  a  criminal  case  the  impertinent  interference 
of  a  stranger  may  be  best  rebuked  by  silence  (t).  But  it  cannot 
be  said  that  the  circumstance  is  inadmissible  in  either  case. 

§  1484.  In  all  matters  of  this  nature,  however,  much  more  de- 
pends on  the  disposition  of  the  individual  affected  by  the  statement, 
than  on  the  nature  of  the  statement  itself,  or  the  circumstances 
under  which  it  was  made.  Some  persons  will  not  hear  any  remark 
to  their  prejudice  without  being  roused  to  an  angry  reply ;  while  a 
far  stronger  statement  would  be  received  in  haughty  or  indifferent 
silence  by  a  man  of  cooler  temper.     Loquacity  and  reserve,  courage 


(o)  Authorities  in  preceding  note.  (/>)  Taylor,  541. 

(r)  See  Moore  v.  Smith,  1826,  14  Serjeant  and  Rawles,  R.,  888,  where  in  an  action 
as  to  the  boundaries  of  a  certain  property,  the  premises  were  viewed  by  the  jury,  on 
which  occasion  a  neighbouring  proprietor  was  one  of  the  chain-bearers,  and  statements 
made  in  his  presence  by  the  litigants  were  not  denied  by  him ;  it  was  held  by  the  Su- 
preme Court  of  Fenntfylyania  that  these  could  not  be  iised  against  the  party  as  implied 
admissions,  in  a  subsequent  action  regarding  his  own  property.     See  aldo  Taylor,  641. 

(«)  Taylor,  541~Meien  i;.  Andrews,  1829,  Moo.  and  Mai.,  83&— R.  v.  Appleby.  1821, 
3  Stark.  R.,  88— Child  v.  Grace,  1825,  2  Car.  and  Pa.,  198— Short  v,  Stoy,  per  Alder- 
wju,  B.,  cited  in  Rose.  Nisi  Pr.  Ev.,  46.  (I)  Child  v.  Grace,  tupra. 
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and  timidity,  love  of  display  and  modesty  or  pride,  lead  to  such  op- 
posite conduct  under  similar  circumstances,  that  guilt  cannot  be 
safely  inferred  from  a  person's  silence  on  hearing  a  statement  to 
his  prejudice  ;  for  the  jury  almost  never  have  sufficient  information 
regarding  his  disposition,  to  enable  them  to  judge  what  his  conduct, 
if  innocent  or  guilty,  would  likely  be  under  the  circumstances.  In 
criminal  cases,  indeed,  silence  frequently  proceeds  from  strong  con- 
sciousness of  innocence,  while  the  most  indignant  and  solemn  de- 
nials are  every  day  heard  from  the  lips  of  the  guilty. 

§  1485.  The  pleadings  of  a  party  sometimes  involve  an  admis- 
sion. In  civil  cases,  for  example,  a  defence  of  compensation  or 
payment  implies  an  admission  that  the  debt  was  originally  consti- 
tuted. A  denial  that  certain  goods  purchased  were  delivered,  im- 
plies an  admission  that  the  price  has  not  been  paid  (u).  Homolo- 
gation may  imply  an  admission  that  the  right  was  not  valid  in 
itself  And  where  a  tenant  claiming  the  value  of  ameliorations 
under  a  clause  in  his  lease,  had  got  them  valued  on  application  to 
the  Sheriff,  and  afterwards  raised  action  in  the  Sheriff-court  for  the 
value  of  them,  and  where  the  landlord  pleaded  several  grounds  of 
defence,  but  did  not  deny  that  the  ameliorations  had  been  made  ; 
in  an  advocation,  in  which  the  record  was  closed  in  the  inferior 
court,  he  was  not  allowed  to  have  the  record  opened  up  in  order  to 
add  a  new  defence  denying  the  ameliorations  (x).  But  it  is  com- 
petent for  a  party  to  plead,  1st,  the  triennial  or  sexennial  prescrip- 
tion, which  imports  a  denial  of  the  constitution  and  subsistence  of 
the  obligation  ;  and,  2d,  compensation  or  discharge ;  the  second  de- 
fence being  pleaded  on  the  supposition  that  the  party  may  fail  in 
making  good  the  first  (y).  And,  as  already  shown  (a),  a  plea  of 
homologation  is  not  necessarily  inconsistent  with  a  denial  of  any 
defect  in  the  right  in  question.  The  difficulty  of  dealing  with  such 
cases  arises  from  a  party  having  to  plead  all  his  defences  at  once. 
This  not  unfrequently  requires  a  prejudicial  and  a  subsidiary  plea 
to  be  stated  at  the  same  time  ;  the  proper  way  to  proceed  in  such 
cases  being  to  dispose  first  of  the  former,  and,  only  in  the  event  of 
its  being  repelled,  to  enter  on  the  consideration  of  the  latter  (a). 
If,  however,  a  subsidiary  defence,  such  as  homologation,  discharge 


(u)  Kidd  V.  Brown,  1828,  6  S.,  826.  (x)  Eraser  o.  Mackay,  11  S.,  891. 

(f^)  See  on  this  tupra,  }  408.  (z)  See  mpra,  {  865. 

(a)  See  this  fully  Ulustrated  by  Lord  Just.-CIerk  in  Aleock  v.  Easaon.  1842,  6  D., 
366,  tupra,  $  408. 
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or  compensation,  is  pleaded  alone,  the  prejudicial  fact  of  invalidity 
in  the  right  homologated,  or  of  constitution  of  the  debt,  as  the  case 
may  be,  will  be  assumed. 

§  1486.  In  criminal  cases,  also,  a  party  may  sometimes  plead  a 
defence  which  involves  an  admission.  In  a  charge  of  rape,  for  ex- 
ample, the  defence  that  the  woman  consented,  is  an  admission  that 
connection  took  place ;  and  in  a  charge  of  murder,  the  defence  of 
accident,  provocation,  self  defence,  or  acting  in  discharge  of  duty, 
usually  implies  that  the  prisoner  caused  the  death  of  the  sufferer. 
In  such  a  case,  however,  the  prisoner  might  plead,  1st,  that  death 
was  not  caused  by  the  wounds  inflicted  on  the  occasion,  or  that  the 
deceased  injured  himself  in  a  scuffle  between  the  parties ;  and,  2d, 
that  any  wound  which  the  prisoner  might  have  inflicted  was  justi- 
fiable. And  in  a  case  of  rape,  the  prisoner  might  deny  the  con- 
nection, but  plead  that  the  woman  allowed  him  to  use  indecent 
liberties  with  her  person.  The  special  defence  ought  therefore  to 
be  framed  with  caution,  so  as  to  avoid  any  admission  beyond  what 
is  necessarily  involved  in  the  plea  ;  and  it  should  be  prefaced  by  a 
general  plea  of  "  not  guilty."  At  the  same  time,  the  Court  would 
not  likely  hold  a  prisoner  foreclosed  from  his  general  defence,  in 
consequence  of  an  implied  admission,  which  may  have  been  made 
by  his  counsel  on  an  erroneous  impression  of  what  the  witnesses 
for  the  Crown  would  establish. 

For  further  illustration  of  this  subject  reference  must  be  made 
to  works  on  pleading  and  practice  ;  as  a  detailed  commentary  on  it 
is  beyond  the  scope  of  this  treatise.* 


CHAPTER  IX.— QUALIFIED  ADMISSIONS. 

§  1487.  When  an  admission  is  made  under  a  qualification,  the 
party  who  founds  on  it  must  take  it  as  it  stands,  and  he  may  not 
adduce  the  portion  which  is  favourable  to  him,  and  exclude  the  re- 


ft The  effect  of  not  calling  a  party  as  a  witness  at  a  trial  was  considered  in  M*Ewan 
V.  Gotching,  1857,  27  L.  J.  (Exch.),  42.  It  was  there  laid  down  that,  although  where 
there  is  no  evidence  to  affect  a  defendant,  the  mere  fact  that  he  is  not  called  as  a  wit- 
ness will  not  be  sufficient  to  sustain  a  verdict  against  him  ;  yet  if  there  is  a  certain 
amount  of  evidence  against  him  (as  an  implied  admissifm  on  his  part),  then  the  cir- 
cumstance that  he  is  not  called  to  explain  it  may  be  enough  to  turn  the  scale,  and  sus- 
tain the  verdict. 
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mainder  (a).  And  this  is  the  rule,  although  the  qualification  is  one 
which,  if  occurring  in  an  oath  on  reference,  would  be  held  to  be  ex- 
trinsic (b)}  But  the  party  founding  on  the  admission  is  not  tied 
down  to  the  qualification.  No  doubt,  where  his  only  proof  is  the 
admission  as  qualified,  he  will  fail,  if  the  qualification  is  an  answer 
to  his  claim  (c).     But  he  may  disprove  the  qualification,  and  found 

(a)  Anderson  v.  Rintoul,  1825,  3  S.,  496 ;  same  parties,  6  8.,  744 — Forbes  v.  Milne, 
1827,  6  S.,  75— CampbeU  v.  M'Cartuey,  1848,  14  D.,  1086— Cases  in  following  notes. 
^  (b)  So  held  as  to  an  admission  that  a  debt  was  constituted,  qualified  by  an  admis- 
sion that  it  was  paid  ;  Gray  v.  Monro,  1829,  8  S.,  221 — Grierson  v.  Thomson,  1880,  ib., 
317 ; — and  as  to  a  qualification  of  compensation,  Milne,  v.  Donaldson,  1862,  14  D.,  849. 
(But  see  contra,  Sibbald  v.  Fraser,  1837,  15  S.,  591— Murray  v.  Elliot,  1887,  15  S.,  1141. 
The  opinion  expressed  by  I^ord  Jeffrey  in  the  note  to  his  iuterl<i<'iitor  in  this  case  would 
now  be  held  erroneous.)  So  held  as  to  a  qualification  that  the  money  of  which  repay- 
ment was  claimed  had  been  received  to  extinguish  a  debt ;  Camcgy  v.  Camegy,  1825, 
3  S.,  666.— See  also  Buist  v.  Lyon,  1838,  1  D.,  238— Chalmers  v.  Chalmers.  1845,  7  D., 
865.  The  difference  in  this  respect  between  admissions  and  oaths  on  reference  arises 
from  the  latter  being  conclusive  not  only  against  the  deponent,  but  also  in  his  favour, 
and  against  tlie  party  referring.  Accordingly,  this  privilege  of  the  deponent  requires 
to  be  restricted  to  qualifications  which  are  intrineic  to  the  question  referred  to  his  oath. 
See  the  chapter  on  Qualified  Oaths,  infra. 

(c)  As  in  Campbell  v.  Scotland,  1778,  M.,  9530— Hariot  v.  Cunningham,  1791,  M., 


^  The  executor. of  a  commission-agent,  after  some  correspondence  with  a  party  who 
had  employed  the  deceased  from  time  to  time  to  sell  potatoes,  and  who  admitted  and 
offered  to  pay  a  balance  brought  out  in  certain  accounts  rendered  to  him  by  the  agent 
before  his  death,  but  only  on  condition  of  the  executor's  admitting  that  these  accounts 
were  correct,  and  contained  all  the  unsettled  transactions  between  the  parties,  as  prin- 
cipal and  agent,  in  reference  to  potatoes, — ^refused  to  accept  payment  on  this  footing, 
aud  raised  an  action  for  payment  of  the  admitted  sum,  reserving  all  other  claims.  The 
Court  found  that  he  was  not  entitled  to  found  upon  the  admission  to  the  effect  of  ob- 
taining decree,  witliout  acceding  to  the  condition.  Had  the  action,  indeed,  been  one 
of  count  and  reckoning,  in  which  the  whole  accounting  between  the  parties  would  have 
come  to  bo  exhausted,  and  in  which  a  judicial  admission  had  been  made  similar  to  the 
extrajudicial  admission  here  founded  on,  the  question  would  have  arisen,  Whether 
that  admission  was  to  be  construed  as  virtually  an  admission  that  there  would  be,  in 
any  event,  a  balance  due,  for  which  tlie  pursuer  was  entitled  to  interim  decree  ?  Blla- 
borough  V.  Bosomworth,  1861,  24  D.,  109,  and  cases  there  cited.  A  party  deceased  had 
entered  in  his  ledger  a  sum  of  £50,  as  cash  lent  to  William  Dowdy.  His  trustees  hav- 
ing demanded  payment,  received  in  reply  a  letter,  saying,  **  Whatever  I  got  I  received 
as  a  present,  with  a  hearty  welcome  as  a  gift."  The  Court  held  that  the  writing  did 
not  instruct  the  subsistence  of  the  alleged  loan,  the  admission  and  qualification  being 
read  together.  Lord  Ivory  observed  that  there  was  this  marked  difference  between 
writ  and  oath,  "  that  the  extrinsic  qualities  have  been  found  to  be  necessarily  adjected 
as  part  of  the  writ,  whereas  they  may  be  rejected  in  reference  to  eath.  You  must  take 
the  writ  as  it  is."  But  Lord  Deas  declined  to  give  any  opinion  whether  there  might 
not  be  questions  of  extrinsic  and  intrinsic  in  writings.  "  I  rather  think  that  such  dis- 
tinction has  been  given  effect  to  in  questions  of  prescription,  but  I  do  not  wish  to  give 
any  opinion  upon  the  subject." — Dowdy  v.  Graham,  1869,  22  D.,  181. 
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on  the  admission  when  freed  from  it  {d).  And  if  tlie  qualifying 
statement  is  incredible,  or  improbable  in  the  circumstances,  the 
Court  may  disregard  it,  although  the  proof  does  not  directly  contra- 
dict it  (e). 

§  1488.  As  already  mentioned,  a  party  cannot  found  on  entries 
on  the  debit  side  of  his  opponent's  books,  without  taking  also  those 
on  the  credit  side  (/).  But  where  the  entries  on  the  debit  and 
credit  side  of  the  account  kept  by  a  bank  with  its  customer  were 
contained  in  different  books,  the  Court  held  that  while  the  former 
were  evidence  against  the  bank,  the  latter  were  not  full  proof  in 
its  favour  of  the  advances;  a  distinction  being  drawn  between 
such  a  case  and  that  of  a  continuous  account  containing  opposite 
entries  (g). 

The  effect  of  qualified  admissions  in  proving  debts  which  fall 
under  the  short  prescriptions  has  been  noticed  in  a  previous  chap- 
ter {h). 


CHAPTER  X. — OF  THE  PROBATIVE  VALUE  OF  ADMISSIONS  AND 
CONFfiSSIONS. 

§  1489.  In  probative  value  evidence  of  admissions  and  confes- 
sions admits  of  the  greatest  variety.  In  estimating  its  weight  two 
points  require  attention,  \az.. — 1st,  the  medium  through  which  the 
supposed  admission  or  confession  comes  before  the  jury ;  and,  2d, 


12,405— Carnegy  v.  Carnogy,  1826.  3  S.,  666— Berry  v.  Murdoch,  1822,  1  S.,  828— Gall 
V.  Fordyce,  1828,  6  S.,  943— Gray  v.  Monro,  182U,  8  S.,  221— Griorson  v.  Tliomaon, 
1830,  ib.,  817— Rait  v.  Galloway,  1883,  12  S..  ISl-Camphell  r.  Arrott.  1886,  18  S., 
567— Lockerby  v.  Stirling,  1885,  ib.,  978— Buist  v.  Lyon,  1838,  1  I).,  288— Chalmers  v, 
Chalmers,  1845,  7  ib.,  866— Scott  v.  M'Cartney,  1848,  14  ib.,  1086— Milne  r.  Donald- 
son, 1862,  14  D.,  849.  (rf)  As  in  Anderson  v.  Rintoul,  1827,  8  S.,  496,  and 
6  S.,  744— Stephen  v.  Pirie.  1882,  10  S.,  279— Miller  v.  Oliphant,  1845,  7  D.,  288— 
Couper  Vs  Young,  1849,  12  D.,  190.  {e)  This  seems  to  have  been  the  ground 
on  which  the  Court  proceeded  in  Watson  v.  Paul,  1881,  9  S..  685 ;  and  Mag.  of  Nairn 
V.  M'Intosh,  1880,  8  ib.,  482— See  also  Sibbald  v.  Fraser,  1887,  16  S.,  591. 

(/)  Sutherland  v.  Johnstone,  1684,  2  B.  Sup.,  89 ;  4  ib.,  74,  S.  C— M'Kay  v,  Ure, 
1847,  10  D.,  89— CampbeU  v.  McCartney,  1848,  14  D.,  1086— See  also  Lockerby  v.  Stir- 
ling, 1886,  18  S.,  978.  (ff)  British  Linen  Co.  v.  Thomson,  1863,  16  D.,  814. 
This  decision  is  thought  to  be  questionable.     Soo  Lord  Fullerton's  opinion. 

(h)  Suj>ra,  ii  406,  448,  et  teq.;  606,  ef  teq. 
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the  motives  which  may  have  induced  the  party  to  make  it,  and  the 
circumstances  under  which  it  may  have  been  emitted  (a). 

§  1490.  When  the  admission  or  confession  is  made  on  record, 
or  in  a  document  written  by  the  party,  there  cannot,  of  course,  be 
any  doubt  upon  the  first  point.  Nor  is  there  much  risk  of  a  judi- 
cial examination  or  a  prisoner's  declaration  containing  admissions 
which  the  party  did  not  intend  to  make.  Yet  it  may  happen  that 
from  his  statement  not  having  been  taken  down  in  the  precise 
words  in  which  he  uttered  it,  its  precise  meaning  may  be  miscon- 
ceived ;  and  an  intentional  mis-statement  of  it  is  not  impossible. 

§  1491.  There  is,  however,  need  of  great  caution  in  weighing 
evidence  of  oral  admissions  and  confessions.  The  jury  ought  al- 
ways to  be  satisfied  of  the  opportunity  for  observation,  the  accuracy 
and  memory,  as  well  as  the  veracity,  of  the  witness  testifying  to 
the  expression,  before  they  attach  any  weight  whatever  to  his  evi- 
dence (6).  "  It  very  frequently  happens  not  only  that  the  witness 
has  misunderstood  wbal;  the  party  has  said,  but  that  by  uninten- 
tionally altering  a  few  of  the  expressions  really  used,  he  gives  an 
effect  to  the  statement  completely  at  variance  with  what  the  party 
really  did  say"  (c).  A  portion  only  of  the  statement  may  have  been 
heard,  and  important  qualifications  been  unnoticed  or  forgotten. 
And  it  sometimes  happens  that  the  party  and  the  witness  attached 
different  meanings  to  an  ambiguous  or  inaccurate  expression ;  an 
accident  of  which  there  is  considerable  risk  when  either  of  them 


(a)  On  this  stibject  eee  Bentham,  Rat.  of  Judic.  Ev.,  b.  v,  ch.  6,  sect.  2 — ^Taylor, 
477,  679—1  PhiU.,  897— Best,  Pr.  of  Ev.,  640,  et  teq.—Willa  on  Circ.  Et.,  61— Joy  on 
Confessions  (Ahierican),  100-9. 

(6)  A  good  illustration  of  the  inaccuracy  of  witnesses  in  repeating  expressions  oc- 
curred in  R.  0.  Simons,  1834,  6  Car.  and  Pa.,  640,  where  a  prisoner  was  indicted  for 
arson,  which  was  then  a  capital  crime.  A  witness  swore  to  having  overheard  lym  say 
tu  his  wife,  '*  Keep  yourself  to  yourself,  and  don't  marry  again  ;"  and  another  witness, 
called  to  corroborate  the  evidence,  stated  the  words  to  be,  "  Keep  yourself  to  yonrselfi 
and  keep  your  own  counsel."  Baron  Alderson  justly  observed,  "  One  of  these  expres- 
sions is  widely  different  from  the  other.  It  shows  how  little  reliance  ought  to  be  placed 
on  such  evidence." 

(c)  Per  Parke  in  Earle  v.  Picken,  1838,  6  Car.  and  Pa.,  642,  note.  In  Reap.  v. 
Fields,  1823,  Peck's  (Tenessee)  R.,  140,  it  was  observed  by  the  Court,  "  How  easy  it  is 
for  the  hearer  to  take  one  word  for  another,  or  to  take  a  word  in  a  sense  not  intended 
by  the  speaker ;  and  for  want  of  an  exact  representation  of  the  tone  of  voice,  emphasis, 
countenance,  eye,  manner,  and  action  of  the  one  who  made  the  confession,  how  almost 
impossible  is  it  to  make  third  persons  understand  the  exact  state  of  his  mind  and  mean- 
ing. For  these  reasons  such  evidence  is  received  with  great  distrust,  and  under  appre- 
hensions for  the  wrong  it  may  do." — See  also  per  L.  Ch.-Commissioner  jn  Hyslop  v. 
Miller  1816,  1  Mur.,  68. 
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understood  it  in  a  provincial  sense  (d).  Another  risk  of  error  on 
this  head  arises  from  the  witness  stating  his  inference  from  the 
words  used  hy  the  party,  instead  of  repeating  them  vei*hatim  (e). 
It  is  therefore  always  important  to  bring  out  as  nearly  as  possible 
the  very  expressions  which  were  used ;  and  any  such  general  state- 
ment, as  that  the  party  confessed  or  admitted,  ought  to  be  disre- 
garded. 

§  1492.  Evidence  of  oral  admissions  is  also  easily  fabricated, 
and  the  chance  of  detecting  its  untruth  is  small ;  for  when  all  that 
a  witness  speaks  to  is  an  independent  statement,  his  falsehood  is 
almost  beyond  the  reach  of  cross-examination,  and  is  seldom  con- 
tradictory to  the  proved  circumstances  attending  the  crime.  Pe- 
culiar caution  is  always  necessary  when  the  person  repeating  the 
supposed  confession  is  an  officer  engaged  in  the  pursuit  of  criminals, 
for  such  persons  are  apt  to  be  biassed  witnesses,  and  to  attribute  a 
guilty  meaning  to  ambiguous,  and  even  to  harmless  acts  and  words, 
of  persons  whom  they  apprehend. 

t 
§  1493.    An  admission,  when  clearly  proved  to  have  been  made, 

is  in  general  good  evidence,  for  it  is  more  likely  to  have  proceeded 
from  the  natural  dictates  of  truth,  than  to  have  been  either  an  in- 
tentional fabrication,  or  an  unfounded  statement  made  at  random. 
Its  value  will,  of  course,  increase  with  the  importance  of  the  fact 
admitted,  and  of  the  occasion  when  the  admission  was  made.  And, 
for  this  reason,  admissions  on  record  are  justly  ranked  as  full  proof, 
both  in  civil  and  criminal  cases.  Extrajudicial  confessions,  also  (if 
distinctly  proved),  are  usually  entitled  to  much  weight,  and  strong 

(rf)  See  this  illustrated  in  Bent.  Jud.  Ev.,  b.  i,  ch.  10  (vol.  i,  p.  172,  ed.  1827).  In 
a  case  cited  by  him  from  Voltaire's  "  Essai  snr  jes  Probabilitee  en  fait  de  Justice  " 
(CEuTres  de  Voltaire,  torn.  80,  p.  421,  ed.  Qotha,  1786),  a  party  was  charged  with  mur- 
der and  robbery,  and  being  confronted  with  one  who  had  witnessed  the  murder,  the 
witness  said  that  the  prisoner  was  not  the  assassin.  On  this  the  accused  cried  out 
"  Dial  wit  lo^i!  en  void  un  qui  ne  fn'apeu  riearmu  I  The  judge  interpreted  these  words 
as  a  confession,  thinking  that  they  signified,  Je  tuts  eoupable^  etonne  nCa  pat  riconnu. 
The  meanings  of  the  expressions  were  very  different ;  yet  chiefly  on  this  supposed  con- 
fession the  prisoner  was  condemned.  Some  days  afterwards  a  felon,  executed  for  an- 
other crime,  confessed  the  act. 

(e)  For  example,  a  woman  was  once  indicted  for  stealing  a  shawl  from  her  grand- 
mother ;  and  a  policeman  swore  that  on  being  apprehended  and  charged  by  him  with 
the  offence,  **  she  confessed."  But  on  cross-examination  he  stated  that  the  prisoner 
merely  said  "  she  had  taken  the  shawl."  The  grandmother  swore  that  the  article  was 
taken  by  the  prisoner,  but  added  that  it  was  not  stolen  ;  and  the  prisoner  was  accord- 
ingly acquitted  on  the  defence  that  she  had  not  abstracted  the  article  with  theftuous  in- 
tent ;  E.  Dow,  Perth  Spring  Circuit,  1860,  not  reported. 
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corroborative  evidence  will  not  be  reciuired  to  complete  the  proof 
of  guilt.  The  peculiar  value  of  confessional  evidence  lies  in  its 
furnishing  the  best  proof  of  the  intention,  which  constitutes  the 
essence  of  noost  crimes. 

§  1494.  Yet  admissions  and  confessions  being,  like  other  human 
actions,  governed  by  the  laws  of  motive,  are  subject  to  the  risk  of 
intentional  falsehood  (/),  and  they  sometimes  arise  from  idiosyn- 
cracies  of  character  or  temporary  aberration.  There  are  several 
recorded  instances  of  confessions  made  falsely,  in  the  belief  that  the 
e^^dence  of  guilt  was  conclusive,  and  that  a  confession  would  pro- 
cure a  mitigated  punishment  {g).  In  a  trial  in  England  for  setting 
fire  to  a  stack  of  hay,  when  that  was  a  capital  crime,  it  was  proved 
that  the  prisoner  had  been  near  the  spot  between  two  and  three  in 
the  morning  when  the  fire  occuiTed,  and  had  shortly  afterwards 
stated  to  a  policeman  whom  he  met  that  he  had  raised  the  fire. 
But  on  being  taken  before  the  magistrate,  he  exhibited  appearances 
of  derangement,  and  it  was  then  ascertained  that  he  had  been  pre- 


(/)  Yet  false  confessions  bave  been  emitted  where  no  motive  could  be  discovered. 
See  cases  of  Parry,  14  How  St.  Tr.,  1312— Sliarp  Ann.  Reg.  for  1833,  Chron.  74— A 
B,  in  1580  in  Paris,  Bonnier,  Tr.  de  Preuves,  g  25G.  These  cases  are  all  noted  in  Best 
Pr.  of  Ev..  i  540. 

(g)  Sir  Samuel  Romilly  (see  his  Memoirs,  vol.  ii,  p.  182)  mentions  an  instance  of 
this  in  the  trial  of  Thomas  Wood  on  a  charge  of  mutiny  and  murder  aboard  ship.  The 
case  for  the  prosecution  was  proved  by  one  witness,  who  swore  positively  to  the  prisoner*8 
identity,  but  whose  evidence  could  not  have  been  of  much  value,  as  the  prisoner  had 
been  only  sixteen  years  old  at  the  date  of  the  alleged  crime,  which  occurred  nine  years 
before  the  trial.  The  only  other  evidence  against  the  prisoner  was  a  written  defence, 
which  was  a  supplication  for  mercy,  implying  an  admission  of  guilt.  The  prisoner  was 
convicted  and  executed,  although,  in  the  meantime,  his  brother  and  sister  offered  to 
prove  by  incontestable  evidence  that  he  had  not  been  on  board  of  the  vessel  at  the  time. 
The  youth  had  employed  a  person  to  write  a  defence  for  him,  and  had  read  it  in  the  hope 
that  it  would  excite  compassion,  and  so  serve  him  better  than  a  denial  of  guilt.  In  a 
case  of  murder  which  occured  in  America,  there  was  pretty  strong  circumstantial  evi- 
dence against  the  prisoners,  including  proof  of  motive,  of  violence,  of  the  absence  of  the 
person  supposed  to  have  been  murdered,  and  of  ihe  discovery  near  the  spot  of  some  bones 
supposed  to  be  those  of  a  man.  On  this  proof,  combined  with  a  deliberate  confession  by 
the  prisoners,  they  were  convicted  and  sentenced  to  death.  But  a  reprieve  having  been 
granted,  and  a  reward  offered  for  the  discovery  of  the  missing  person,  he  returned  home 
in  the  interval.  He  had  fled  for  fear  that  the  prisoners  would  kill  him.  The  bones 
were  those  of  some  animal.  The  prisoners  had  been  induced  by  misjudging  friends  to 
confess,  in  the  belief  that  the  prcK)f  would  convict  them,  but  that  a  penitential  confession 
might  obtain  a  commutation  of  the  capital  sentence ;  case  of  Booms,  September  1819, 
mentioned  in  1  Greenl.,  2  214,  and  in  Will's  Circ.  Ev.,  68.  In  another  case  a  prisoner 
confessed  a  murder  under  the  influence  of  a  promise  of  pardon.  The  confession  was 
not  received,  and  the  supposed  victim  was  afterwards  found  to  be  alive ;  Trial  for  mur- 
der of  Mr  Harrison,  noted  in  1  Leach  Cr.  Ca.,  264. 
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viously  charged  with  some  offence,  and  acquitted  on  the  ground  of 
insanity.  On  his  trial  lie  jilcaded  not  guilty,  and  stated  that  he 
had  been  liberated  about  a  year  before,  after  two  years'  confinement 
in  a  lunatic  asylum,  that  his  mind  had  been  wandering  for  some 
time,  and  that,  in  a  moment  of  delirium,  he  had  made  the  ground- 
less charge  against  himself.  At  the  same  time,  he  said,  tliat  rather 
than  be  acquitted  on  the  ground  of  insanity,  which  would  probably 
cause  him  to  be  immured  in  an  asylum  for  the  rest  of  his  life,  he 
would  retract  his  plea  of  not  guilty,  and  would  plead  guilty  to  the 
charge.  Mr  Justice  Williams  in  summing  up  remarked,  that  there 
was  no  evidence  against  the  prisoner  except  his  own  confession, 
and  that  it  lay  with  the  jury  to  say  whether  they  believed  that  to 
be  true,  or  to  be  the  effect  of  aberration.  The  prisoner  was  ac- 
quitted (A). 

§  1495.  Among  motives  which  may  induce  false  confessions 
are  the  desire  to  favour  the  escape  of  a  friend  (t),  or  to  shield  from 
punishment  and  disgrace  a  person  of  station  in  the  hope  of  a  re- 
ward {k)}  In  a  Frencli  case,  two  women  in  great  poverty  falsely 
confessed  a  capital  crime,  in  order  to  obtain  for  the  children  of  one  of 


(A)  R.  V.  Wilson,  1844,  noted  in  Will's  on  Circ.  Ev.,  67. 

(t)  In  one  case  a  party  made  a  false  confession  in  order  to  allow  his  guilty  brothers 
to  escape,  and  ai'terwards  proved  an  alibi;  case  noted  in  Joy  on  Confessions  (American), 
107,  and  Taylor,  681,  note. 

(k)  It  is  said  that  in  China  there  are  persons  who  will  confess  crime  for  this  purpose 
on  being  sufficiently  remunerated  ;  Bonnier,  Tr.  de  Preuves,  g  2o6. 


I  One  of  the  most  remarkable  cases  of  voluntary  confession  that  have  occurred  of 
late  years  was  that  of  William  Roupell.  Roupell,  who  was  the  illegitimate  son  of  a 
gentleman  of  large  property  in  England,  occupied  a  fair  position  in  society,  and  was  at 
one  time  JUember  of  Parliament  for  a  metropolitan  burgh.  At  the  trial  of  an  action 
brought  by  the  eldest  legitimate  son  of  his  father,  to  recover  a  certain  portion  of  his 
father's  landed  estate  which  had  b«en  sold,  Roupell  appeared  in  the  witness-box,  and 
deponed  that  various  deeds  bearing  to  have  been  granted  by  hih  father  in  his  favour,  and 
under  which  the  property  in  question  had  b(.-en  conveyed  by  him  to  the  purchaser,  were 
not  the  genuine  writs  of  his  father,  but  had  been  forged  by  himself.  After  his  evidence 
had  been  given,  a  juror  was  withdrawn,  and  the  case  compromised.  Roupell  was  imme- 
diately apprehended,  was  tried  for  the  forgery,  convictt^d  on  his  own  confession,  and 
sentenced  to  a  long  period  of  penal  servitude.  In  a  subsequent  action  at  the  instance 
of  his  brother  against  a  party  who  had  purchased  another  part  of  the  estate,  and  who 
held  on  the  same  title,  Rou{>ell  was  again  adduced  as  a  witness,  and  repeated  the  evi- 
dence which  he  had  previously  given.  On  this  occasion  the  jury  were  discharged,  hav- 
ing been  unable  to  agree  upon  a  verdict.  Had  they  Ixdieved  his  evidence  they  wemld 
necessarily  have  returned  a  verdict  for  the  pursuer ;  so  that  a  certain  number  of  the 
jurors  must  have  ))een  of  opinion  that  the  confession  which  ho  had  emitted,  and  on 
which  he  had  been  convicted,  was  unworthy  of  credit. 
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them  the  provision  secured  by  law  to  orphans  (J).  Tedium  vitceim), 
love  of  notoriety,  and  personal  vanity,  have  produced  the  same  re- 
sult (n).  And  it  is  easy  to  suppose  that  a  felon  or  a  conspirator 
might  falsely  boast  of  his  crimes  to  his  admiring  associates;  as 
licentious  men  sometimes  narrate  their  imaginary  triumphs  of  gal- 
lantry. The  risk  of  admissions  being  made  falsely  in  order  to  an- 
null  or  dissolve  marriage  is  so  great,  that,  as  already  noticed,  ad- 
missions on  record  in  actions  for  that  purpose  are  disregarded,  and 
extrajudicial  admissions  require  to  be  weighed  scrupulously  (o). 

§  1496.  It  is  not  necessary  now,  as  it  would  have  been  a  hun- 
dred and  fifty  years  ago  (r),  to  expose  the  utter  worthlessness  of 
confessions  wrung  from  an  accused  person  by  the  torture  («).  Nor 
are  the  records  of  our  criminal  courts  likely  to  be  again  darkened 
by  charges  of  witchcraft  {t)  ;  many  of  which  were  in  olden  times 
proved  by  the  admissions  of  the  accused — ^a  striking  illustration  of 
the  effect  of  excited  imagination,  and  morbid  desire  of  notoriety,  in 
producing  false  confessions. 

§  1497.  A  person  may  make  an  admission  or  confession  in  con- 
sequence of  error.  Of  this  nature  was  a  case  where  a  girl  had  died 
in  convulsions  when  her  father  was  beating  her  severely  for  a  theft ; 
and  he  fully  believed  he  had  caused  her  death ;  but  it  turned  out, 
on  dissection,  that  she  had  poisoned  herself  on  finding  that  she  had 
been  discovered  (u).  And  a  person  may,  by  misuse  of  terms,  con- 
fess that  he  committed  robbery,  when  his  crime  only  amounted  to 
theft ;  or,  in  the  agony  of  distress  at  having  killed  another  through 
carelessness,  might  cry  out  "  I  have  murdered  him  !  " 


(t)  Case  of  Maria  Schoning  and  Anna  Harlin ;  Cautea  CiUhrea  EtrangheM  (Paris, 
1827),  vol.  i,  p.  200.  One  of  the  prisoners  was  executed.  The  other  died  on  the  scaf- 
fold in  grief  and  excitement  at  witnessing  the  death  of  her  friend. 

(m)  After  the  great  fire  in  London  a  person  named  Hubert  was  convicted  and  exe- 
cuted on  his  own  confession  of  having  set  the  first  house  on  fire.  The  only  way  of  ac- 
counting for  his  confession,  which  was  believed  by  the  Lord  Chief-Justice  to  be  fake, 
was  to  suppose  him  weary  of  life ;  Clarendon's  Life  (ed.  1824),  vol.  iii,  94 ;  Will*s  Circ. 
Ev.,  68.  (n)  See  Bent.  Jud.  Ev.,  b.  v,  ch.  6,  J  2  (8)— Best  Pr.  of  Ev., 

{  549.  (o)  See  tupra,  H  1891,  1446. 

(r)  Torture  was  abolished  in  Scotland  by  7  Anne,  c.  21.  In  1628  it  was  held  to  be 
illegal  in  England,  after  having  been  often  applied  by  eminent  judges,  including  Lords 
Coke  and  Bacon;  R.  v,  Felton,  8  How  St.  Tr.,  871— Taylor,  598. 

(*)  On  the  use  of  torture,  see  2  Hume,  828— Taylor,  598,  %— Supra,  J  288. 

(0  See  some  curious  instances  of  this  collected  in  Best  Pr.  of  Ev.,  649,  notes. 
Those  which  occurred  in  Scotland  (so  late  as  1678)  are  taken  from  the  original  trials  in 
Amot*s  Or.  Tr.,  847,  et  sfq.,  and  Pitcaim*s  Gr.  Tr.,  vol.  i,  part  2.  p.  49,  and  vol.  iii, 
p.  602.  (u)  Case  mentioned  in  Beck*s  Med.  Jurispr.,  766. 
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§  1498.  But  while  the  possibility  of  falsehood  in  admissions 
and  confessions,  from  the  causes  thus  noticed,  ought  to  make 
juries  cautious  in  receiving  such  evidence,  the  risk  of  its  being  un- 
true ought  not  to  be  exaggerated.  That  confessions  have  been  dis- 
covered to  be  false  in  some  exceptional  cases,  is  no  reason  for  an 
indiscriminate  distrust  of  all  evidence  from  this  source.  The  pro- 
per use  of  such  cases  is  to  point  the  judge  and  jury  to  the  possible 
causes  of  danger,  in  order  that  the  true,  character  of  the  supposed 
confession  in  each  case  may  be  ascertained.  If,  on  careful  investi- 
gation, the  statement  is  found  to  be  distinctly  sworn  to  by  an  ac- 
curate and  credible  witness,  to  be  free  from  any  appearance  of  dis- 
turbing motive  or  misconception  in  the  party,  and  to  be  in  unison 
with  the  other  evidence  in  the  case,  it  ought  to  receive  effect  as 
evidence  of  a  highly  trustworthy  character  (a?). 

(z)  See  Taybr,  681— Best  Pr.  of  Ev..  666— Wills  on  Giro.  Ev..  64—1  Hoffman's 
GoQxse  of  Legal  Study,  867. 


VOL.  II. 


Digitized  by 


Google 


890  OATHS  OF  PABTIES.  §  1499- 


TITLE  III. 

GENERAL  RULES  AS  TO  THE  OATHS  OP  THE  PARTIES 
TO  THE  CAUSE. 


§  1499.  The  broad  rule  which  till  recently  excluded  parties  as 
witnesses,  was  modiJBied  in  some  cases,  so  as  to  allow  them  to  be 
examined  on  oath  in  causa.  The  recent  statute  admitting  party 
witnesses  has  not  abolished  any  of  these  oaths,  although  it  has  in  a 
great  measure  obviated  the  necessity  for  them. 

Oaths  of  parties  (like  statements  by  them  without  oath)  may  be 
divided  into  those  which  are  emitted  by  a  party  in  favour  of  him- 
self, and  those  in  which  he  is  examined  at  the  instance  of  his  ad- 
versary. The  former  class  includes  oaths  in  litem,  oaths  in  supple- 
ment, and  aJB&davits.  The  latter  includes  oaths  of  calumny  and 
oaths  on  reference.  Before  discussing  these  kinds  of  evidence  se- 
parately, some  rules  applicable  to  them  all  will  be  considered, 

§.  1500.  It  is,  of  course,  essential  to  the  competency  of  all  oaths 
that  the  party  be  sane  when  he  is  examined.  Accordingly,  al- 
though it  is  not  a  sufl&cient  objection  to  a  reference  to  oath  that 
the  party  is  advanced  in  life,  and  that  age  has  impaired  his  under- 
standing and  memory,  where  it  is  not  said  that  he  is  non  compos 
mentis  (a)  ;  yet  if  a  party  labours  under  such  morbid  delusions,  or 
such  loss  of  memory,  that  he  is  unfit  to  distinguish  and  remember 
facts,  he  will  not  be  examined,  or,  if  examined,  his  deposition  will 
be  ordered  to  be  withdrawn  (ft).     The  Court  once  allowed  investi- 

(a)  Nicholson  v.  M'Aliflier,  1829,  7  S.,  748.  Here  the  Court  repeUed  the  objection 
that  the  party  was  "  in  an  advanced  stage  of  life,  and  his  faculties  so  much  impaired  as 
neither  to  be  distinct  in  recollection  nor  in  apprehension  of  facts  and  their  bearing." 

{b)  See  Campbell  v,  Arrott,  1886, 14  S.,  605— See  also  M'llwham  v.  Kerr,  1828, 2  S., 
240— Riley  v,  M'Laren,  1858,  16  D.,  828— See  tupra,  i  1407. 
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gation  where  it  was  alleged  that  the  commiBsioner  appointed  to 
take  a  party's  oath  on  reference,  had  collusively  and  falsely  reported 
that  the  party  was  not  in  a  fit  state  of  mind  to  be  examined,  and 
had  refused  to  take  down  the  answers  which  had  been  emitted  (c). 

§  1501.  The  oaths  of  deaf  and  dumb  persons  may  be  taken, 
provided  they  understand  the  nature  of  an  oath,  and  can  observe, 
remember,  and  communicate  facts.  They  may  be  examined  on 
written  questions  and  answers,  or  by  a  sworn  interpreter  through 
the  medium  of  signs  (d). 

§  1502.  The  oath  of  a  minor  pubes  is  admissible  (e),  and  where 
a  minor  has  curators,  the  reference  will  be  to  his  oath,  not  to 
theirs  (/).  But  the  oath  of  a  pupil  is  incompetent,  for  he  has  not 
sufficient  maturity  of  judgment  to  protect  himself,  and  he  has  no 
persona  standi  in  jvdicio^  the  cases  in  which  he  is  interested  not 
being  carried  on  in  his  name  {g).  It  would  seem  that  in  a  refer- 
ence to  oath  a  minor  pubes  may  not  be  examined  on  facts  which 
occurred  during  his  pupillarity  (A).  But  cases  may  easily  be  con- 
ceived where  the  fact  is  so  simple,  and  where  it  occurred  so  recent- 
ly before  puberty,  that  the  reason  for  this  rule,  namely,  the  want 
of  powers  of  observation  when  the  fact  occurred,  would  altogether 
fan. 

§  1503.  Quakers,  Moravians,  and  Separatists,  having  by  their 
respective  creeds,  religious  scruples  against  taking  oaths,  may  in 
place  thereof  emit  declarations  in  the  form  prescribed  by  statute  (t).* 

(e)  M'Lanrin  v.  Stewart,  1882, 10  8.,  888— See  alao  wpra,  {  1078. 

{d)  See  m^pra,  g  1420— In  Carnegie,  1710,  4  B.  Sup.,  806,  the  oath  of  one  who  had 
become  dnmb  fh>m  paralysis,  was  taken  by  his  writing  his  answers  to  spoken  qnestions. 
See  also  as  to  deaf  and  dnmb  witnesses,  tn/ra,  §  1686.  (0)  Maitland  0.  CashogsiU, 

1628,  M.,  8917— Forbes  v,  L.  PitsUgo,  1628,  M.,  8920;  12,479,  S.  0.— £.  Mar  v.  his 
Vassals,  1628,  M.,  8918;  1  B.  Snp.,  266,  S.  C— SomerreU  v,  his  Debtors,  1670,  2  ib., 
497.  (/)  Forbes  v,  L.  Pitsligo,  mpra,  (g)  Gfordon's  Tutors,  1707.  M., 

8909.  (A)  Little  v.  Graham,  1826,  4  S.,  424,  S.  C— Anderson  v.  his  Creditors, 

4th  Feb..  1826,  F.  C— Somervell  r.  his  Debtors,  1670,  2  B.  Sup.,  497— See  also  Kin- 
near's  Ex.  v.  Rae's  Ex.,  1628,  M.,  8918—2  Fraser  Pers.  and  Dom.  Bel.,  69, 177. 

(t)  1  and  2  Vict.,  c.  6 — lb.,  c,  77 — See  also  ib.,  c.  16.  The  form  prescribed  by  these 
acts  has  come  in  place  of  that  by  9  G^.  IV,  c.  17,  and  4  and  6  Will.  IV,  c.  76.  See 
the  forms  given  in  treating  of  affirmations  by  witnesses.  The  statutory  form  must  be 
accurately  observed ;  and  therefore  the  omission  of  the  word  "  truly  "  was  held  fatal  to 
a  declaration  appended  to  a  claim  in  a  sequestration ;  M'Cubbln  v.  Tumbull,  1860, 12 
D.,  1128. 


1  The  act  18  Vict.,  cap.  26,  allows  parties  called  as  witnesses  in  any  court  of  civil 
judicature  in  Scotland,  who,  from  alleged  conscientious  motives,  refuse  or  are  unwilling 
to  be  sworn,  to  make  a  solemn  affirmation  or  declaration.    The  act  26  and  27  Vict., 
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§  1504.  A  Peer  is  entitled  to  give  his  word  of  honour,  instead 
of  his  oath  of  calumny — ^in  which,  except  in  certain  consistorial 
cases  (i),  the  party  only  states  his  belief  that  his  action  is  well 
founded,  but  does  not  specify  matters  of  fact  (J).  Peers  have 
sometimes  insisted  that  this  privilege  extends  to  all  cases  where 
their  oaths  are  required  judicially,  but  the  Court  has  refused  their 
claim,  and  has  required  peers  to  swear  in  a  reference  to  their 
oaths  (m)  ;  and  in  diligences  against  havers  (n)  ;  as  it  is  the  prac- 
tice for  them  to  do  when  examined  as  witnesses. 

A  peer's  widow  has  in  these  respects  the  privileges  of  a  peer  (o). 

§  1505.  The  oath  administered  to  a  party  is  the  same  as  that 
administered  to  a  witness ;  and  the  examination  before  the  com- 
missioner— when  the  oath  is  taken  on  commission,  according  to  the 
common  practice  (p) — is  conducted  in  the  same  way  as  examina- 
tions of  witnesses  (r).  If  the  party  can  write,  he  must  subscribe 
the  report  of  his  deposition.  If  not,  his  inability  to  do  so  must  be 
set  forth;  the  report  being  subscribed  by  the  commissioner  and 
clerk  in  common  form  (*).  If  he  refuses  to  sign  a  deposition  really 
emitted  by  him,  the  report  should  set  forth  that  fact ;  whereupon 
he  will  be  held  as  confessed  (t). 

(k)  See  infra,  {  1685. 

(0  A.  S.,  26th  Dec.  1708,  and  2l8t  July  1711— Brysson  v,  D.  Athol.  1710,  M..  10,028 
— E.  Winton,  1711,  M.,  10,029— Erek..  4,  2,  28,  note— Tait  Ev.,  289. 

(m)  A.  S.,  ntpra — Bryaeon  v.  D.  Athol,  tupra — E.  Winton,  aupro^Ersk.,  supra — Tait, 
tupra.  (n)  A.  S..  nipro— D.  Montroae  v,  M*Auley,  1714,  M.,  10,029— Young  v. 

E.  Bute,  1716,  M.,  10,080.  (o)  McDonald  v.  Widow  of  a  Peer,  1766,  M.,  10,081. 

{p)  As  to  taking  oaths  before  the  jnry  see  U  1618,  1628.  (r)  Tait,  289, 

tfi/hi,  chapter  on  swearing  of  witnesses,  {  1986.  The  rules  as  to  examining  first  on 
special  interrogatories  in  reference  to  oath,  are  noticed  afterwards.  («)  Carin  v, 

Wilson,  1672,  M.,  12,682.  {t)  Carin  9.  Wilson,  tupraSee  also  {  1421. 


cap.  86,  contains  similar  provisions  applicable  to  courts  of  criminal  jadicatme  in  Scot- 
land. 


Digitized  by 


Google 


§  1507.  OATH  IN  LITEM  893 


TITLE    IV. 

OF  THE  OATH  IN  LITEM, 


§  1506.  A  party  whose  goods  have  been  lost  or  destroyed  in 
consequence  of  the  delict  or  quasi  delict  of  another  is  entitled  to 
prove  their  amount  and  value  by  his  own  oath  in  a  civil  action 
against  the  wrong-doer.  This  is  termed  the  oath  in  litem.  It  has 
been  derived  from  the  Boman  law  (a) ;  and  has  in  some  respects 
more  force  than  an  oath  of  a  party  examined  as  a  witness. 


CHAPTER  I.— OP  THE  COMPETENCY  OF  THIS  OATH. 

§  1507.  The  most  favourable  cases  for  admitting  this  oath  are 
where  the  pursuer  seeks  restitution  of  property  which  the  defender 
has  taken  from  him  by  theft  (6),  robbery  (c),  or  any  other  spuil- 
zie  (d).  It  is  also  received  in  actions  laid  on  any  wrongful  or  ille- 
gal act,  although  not  of  a  criminal  char£u;ter;  e,g.^  an  action  by  a 
tenant  against  his  landlord  for  the  price  of  dung  improperly  carried 
ofif  by  the  defender  during  a  process  as  to  his  right  to  it  (e) — an 
action  by  a  tenant  against  his  landlord  for  injury  to  furniture  and 
for  the  expenses  occasioned  by  an  illegal  ejection  (/) — ^and  an  ac- 
tion of  damages  for  illegal  failure  to  enter  the  tenant  to  the  subject 

(a)  Dig.  L.  xii,  t.  8,  <fe  in  Utmfunmdo,  (b)  Forrester  v,  Meratonn,  1684,  M., 

9867— M'Pherson  v,  Auchloesin,  1680,  M.,  9870— Dean  of  Murray  v,  L.  Coxton,  1680, 
M.,  9860.  (c)  Gordon  v.  Gordon,  1781,  Cr.  and  St.,  60.    Here  it  ia  erroneonaly 

called  an  oath  in  supplement.  (d)  Ersk.,  4,  2, 18— Tait  £y.,  280— Jardin  v. 

Ly.  Melgum,  1678,  M.,  9869— Brown  v.  Murray,  1628,  M.,  9861— A  v.  B,  1796,  M., 
9862.  (e)  Lyle  v.  Graham,  1824,  8  S.,  126.  (/)  Douglas  v.  Walker, 

1826,  3  S.,  684. 
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let,  whereby  he  sufifered  loss  in  his  cattle  and  sheep  (/).  This 
oath  was  also  admitted  in  an  action  against  the  owners  of  the  ves- 
sel, by  a  seamen  whom  the  master  had  abandoned  in  a  foreign  port, 
and  who  claimed  the  value  of  the  clothes,  &c.,  which  he  had  left 
on  board  (gr) — and  in  an  action  laid  on  failure  to  restore  the  subject 
of  a  depositation ;  the  defender,  by  his  failure  to  return  it,  having 
broken  the  faith  and  trust  which  the  pursuer  had  placed  in  him  (A). 
The  Court  also  allow  a  party  to  prove  by  his  oath  in  litem  the  tenor 
of  documents  which  his  opponent  has  wrongously  abstracted  or  de- 
stroyed (t). 

The  oath  in  litem  is  admissible  where  the  culpability  of  the  de- 
fender is  inferred  by  a  presumption  of  law,  without  any  express  de- 
lict ;  as  in  an  action  of  reduction  and  spuilzie  by  one  whose  goods 
had  been  poinded  in  mistake  for  those  of  another  person  of  the 
same  name  {k).  So,  where  the  defender  had  borrowed  a  disposition 
of  goods  and  furniture,  &c.,  but  stated  that  he  had  lost  it,  the  pur- 
suer's oath  in  litem  was  admitted  to  prove  what  it  contained  (Q. 
And  where  goods  had  been  stolen  from  lockfast  places  in  a  house, 
and  the  owner  raised  an  action  for  the  value  against  the  servant 
who  had  charge  of  the  house-door,  as  versans  in  iUicito^  by  lodging 
a  travelling  packman  in  the  house  one  night,  although  it  was  not 
alleged  that  either  the  servant  or  the  packman  was  implicated  in 
the  theft,  which  took  place  some  time  after  the  act  objected  to,  the 
Court  admitted  the  pursuer's  oath  (m).  This  decision  may  be  ques- 
tioned. 

In  contrast  with  these  cases,  the  oath  in  litem  was  held  inad- 
missible to  prove  the  value  of  a  watch  which  the  defender  had  bor- 
rowed from  the  pursuer,  and  had  handed  to  a  third  party  in  his 
presence,  there  being  no  delict  or  qtiasi  delict  involved  in  such  an 
act  (n), 

§  1508.  The  oath  is  competent  in  an  action  against  one  respon- 
sible for  the  actual  wrong-doer,  as  where  they  are  master  and  ser- 

(/)  Elliot  0.  Soott,  1698,  4  B.  Sup.,  95.  (y)  QowaoB  v.  Thomson,  1844, 

6  D.,  606.  (A)  Stair,  1, 18,  10— Bell'a  Pr..  §  212.    In  Lyell  ».  Brand,  1667, 

M.,  9862 ;  2  B.  Snp.,  428,  the  oath  was  admitted  against  one  who  had  improperly  in- 
tromitted  with  a  pack  of  goods  which  the  pnrsner  had  deposited  with  him  as  security 
for  a  deht.  (i)  Dongal  v,  Murdoch,  1684,  M.,  9870— Calder  v.  Calder,  1826, 

4  S.,  381  (ii^,  i  1616)— Buchanan  v.  BaiUie,  1696,  4  B.  Sup.,  811— Ck)mpared  with 
Sinclair  v.  Sinclair,  1880,  9  8.,  28  (tn^o,  {  1510).  But  see  M'Pherson  t^.  Auchlossin, 
1688,  M.,  9870— and  Mein  v.  Gray,  1699,  2  Fount.,  58.  (k)  Henderson  v.  Dun- 

bar,  1706,  M.,  9858.  {I)  Dongal  v.  Murdoch,  1684,  M.,  9870;  compared  with 

cases  tupra  (t).  (m)  Campbell  v.  M'Laren,  1784,  M.,  9852. 

(n)  L.  Coupar  r.  L.  Pitsligo,  M.,  5626 ;  9849,  S.  C. 


Digitized  by 


Google 


§  1510.  OATH  IN  LITEM.  895 

vant  (o),  owners  and  shipmasters  {p)y  or  the  cautioners  and  appren- 
tice in  an  indenture  (r).  But  where  the  apprentice  of  a  bookseller 
had  been  imprisoned  on  a  complaint  by  his  master  for  stealing 
books,  and  had  escaped  from  prison,  after  having  in  his  declaration 
before  a  magistrate  admitted  the  theft  of  certain  of  the  books, — ^in 
an  action  at  the  instance  of  the  master  against  the  magistrates  of 
the  burgh  for  the  value  of  the  missing  articles,  the  Court  refused 
to  admit  the  pursuer's  oath  in  litem  as  to  the  value  of  the  books, 
which  the  apprentice  had  stolen,  besides  those  admitted  in  the  de- 
claration («). 

§  1509.  Important  applications  of  the  oath  in  litem  have  oc- 
curred in  cases  founded  on  the  edict  fiatUce  cauponea  stabuUxrii; 
under  which  ship-owners,  innkeepers,  and  stablers,  are  responsible 
quasi  ex  delicto  for  loss  or  damage  to  luggage,  goods,  &c.,  intrusted 
to  their  care,  whether  the  real  culprits  are  their  servants  or  stran- 
gers (t).^  In  such  cases  the  pursuer's  oath  is  received  to  prove  the 
number  and  value  of  the  articles  destroyed  or  amissing  (u) ;  and  at 
one  time  it  was  held  to  be  the  only  competent  mode  of  proving 
them  (x). 

§  1510.  This  oath  has  been  refused  where  proof  from  the  ordi- 
nary sources  was  accessible  to  the  pursuer ;  because  in  such  cases 
there  is  no  necessity  for  admitting  the  exceptional  and  make-shift 
evidence  of  the  part/s  own  statement.  Thus  in  an  action  against 
ship-owners  for  the  value  of  lint  which  had  been  unskilfully  stowed 
by  the  ship-master,  and  which,  owing  to  its  position  in  the  vessel, 
had  been  damaged  by  water  from  a  leak  sprung  during  a  storm,  the 
pursuer^s  oath  in  litem  was  refused,  because  the  amount  of  the 
goods  could  be  proved  by  the  bill  of  lading,  and  their  value  by  or- 
dinary witnesses  (y).    So  in  a  case  of  spuilzie  it  was  considered 

(o)  See  notes  («),  (z).  (p)  Gowfms  v.  Thomson,  1844,  6  D.,  606— Craoour 

V.  St  George  Steam  Co.,  1842,  5  D.,  10.  (r)  Forrester  v.  Merstonn,  1684,  M., 

9857.  («)  Schaw  v.  Wanse,  1688,  M.,  9854.    The  roHonet  decidendi  are  not  re- 

ported. Nor  do  the  different  reports  agree  as  to  what  the  oath  m  litem  was  tendered  to 
prove.  The  text  is  taken  from  Home's  report  (M.,  9856),  which  is  the  most  precise 
upon  the  point.  (t)  As  to  this  edict  being  founded  on  quati  delict  see  Inst. 

Jnstin.,  L.  iy,  tit.  5  (de  <Mig.  qua  ex  delicto),  1,  8,  and  Dig.  L.  xliy,  tit.  7  {de  obUg,  et 
ad.),  1,  5,  uU.  (ii)  Ersk..  8. 1,  29— lb.,  4,  2, 18—1  BeU's  Com.,  471— BeU's 

Pr.,  i  242— Tait,  288— Scott  v.  GiUespie,  1827,  6  S.,  669— Craoonr  v.  St  George  Steam 
Co.,  eufra.  {x)  BeU's  Pr.,  2  242.  (y)  Carnegie  v.  Napier,  1672, 

M.,  9849. 


>  Innkeepers  are  not  now  liable  for  lo«  except  to  a  certain  amount,  unless  in  certain 
;  26  and  27  Vict.,  c.  41.  }  1. 
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that  if  there  be  "  a  concurring  probation  agreeing  on  the  quantity  " 
of  the  articles  abstracted,  the  oath  is  inadmissible  («).  And  where 
a  party  founding  on  entries  in  a  certain  account-book,  traced  it  into 
the  hands  of  the  agent  for  his  opponent,  who  was  unable  to  pro- 
duce it,  and  where,  without  leading  any  further  evidence  either  as 
to  the  cdftus  amissionis  or  the  contents  of  the  book,  the  pursuer 
tendered  his  own  oath  in  litem  to  prove  that  it  contained  certain 
entries,  the  Court  held  that  that  mode  of  proof  was  premature  (a). 
On  the  other  hand,  where  the  defender  had  unwarrantably  intro- 
mitted  with  a  pack  of  goods  which  the  pursuer  had  left  with  him 
as  a  security  for  a  certain  debt,  but  before  doing  so  had  got  the 
contents  inventoried  and  valued  by  four  neighbours  on  a  warrant 
from  a  magistrate,  the  Court  .held  that  that  ex  parte  proceeding  did 
not  deprive  the  pursjier  of  his  right  to  depone  in  litem  (6). 

§  1511.  This  kind  of  evidence  being  only  admissible  to  prove 
the  extent  of  the  loss,  a  foundation  must  be  laid  for  it  by  such 
proof  as  the  case  admits  of,  to  show  that  a  loss  to  some  extent  oc- 
curred (c).  In  a  case  of  spuilzie,  for  example,  the  fact  of  a  spolia- 
tion must  be  proved,  before  the  pursuer  is  entitled  to  depone  (d)  ; 
and,  in  an  action  laid  on  the  edict  nmUce  cauponea,  &c.,  the  pursuer 
must  first  show  that  he  had  in  his  possession  the  missing  articles,  or 
a  trunk  or  travelling-bag  in  which  they  might  have  been  contained, 
and  that  the  trunk  or  bag  disappeared,  or  was  found  broken  open, 
at  a  time  when  the  defender  was  responsible  for  it  (e).  So,  when 
the  claim  is  for  a  considerable  sum  of  money,  or  for  articles  of  value, 
alleged  to  have  been  abstracted  from  the  pursuer's  clothes  or  travel- 
ling-bag, there  must  he  prima  facie  proof  that  he  had  such  articles 
in  his  possession  (/).  And  a  similar  rule  applies  where  the  articles 
of  value  are  alleged  to  have  been  abstracted  from  a  parcel  intrusted 
to  a  carrier  (gr).     If,  however,  spuilzie  of  certain  of  the  articles  li- 


(2)  Fea  V,  Elphinston,  1697,  M.,  9367— Erek.,  4,  2, 18.  It  is  otherwise  if  the  wit- 
nesses differ  as  to  quantity ;  Tait  Ev.,  282.  (a)  Sinclair  v,  Sinclair,  1880,  9 
S.,  28.    With  this  case  compare  Galder  v.  Calder,  1826,  4  S.,  881,  infra,  i  1617. 

(6)  Lyell  v.  Brand,  1667,  M.,  1817;  9862;  2  B.  Snp.,  428.  The  Court  appointed 
the  oath  to  be  taken  in  presence  of  the  persons  who  had  valued  the  goods. 

(c)  Stair.  4,  80,  2--Ib.,  4,  44,  4— Erak.,  8, 1,  29— lb.,  4,  2, 18— Tait's  Ev.,  284. 

{d)  Stair,  tupra — ^Ersk,  nq>ra — ^Tait,  «pfa— Forrester  w.  Merstoun,  1684,  M.,  9867 — 
Jardine  v.  Ly.  Melgum,  1678,  M.,  9867— Dean  of  Murray  v,  L.  Gozton,  1680,  M.,  9860 
—Brown  v.  Murray,  1628,  M.,  9861.  (0)  Ersk.,  8, 1  29— Tait  Ev.,  284— Cases 

in  Mor.,  9288-41— Williamson  v  White,  21st  June  1810,  F.  C.  (/)  White  v. 

Crockat,  1661,  M.,  9288— Hay  v.  Wingate,  1694,  M.,  9286— Qooden  p.  Murray,  1700, 
M.,  9287.  {ff)  Williamson  v.  White,  supra. 
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belled  on  is  proved,  the  oath  in  litem  will  be  admitted  as  to  the 
whole  (A). 


CHAPTER  II.— OF  THE  EFFECT  OF  THE  OATH  IN  LITEM, 

§  1612.  The  oath  in  litem  (as  already  noticed)  is  admissible 
both  upon  the  quantities  and  the  values  of  the  articles  which  have 
been  abstracted ;  and,  being  received  in  modum  pcenoe^  it  seems  ori- 
ginally to  have  been  regarded  as  conclusive  on  both  these  points  (a). 
In  later  practice  it  has  been  held  that  the  pursuer's  valuation  of  his 
goods,  being  the  opinion  of  one  subject  to  great  bias,  may  be  taxed 
or  modified  by  the  Court  (ft).  But  the  oath  as  to  the  number  or 
quantity  of  the  articles,  being  on  a  specific  matter  of  fact,  has 
hitherto  been  sustained  without  modification  (c).  There  seems, 
however,  to  be  good  ground  for  holding  that  the  court  or  jury  are 
not  bound  to  give  this  efiect  to  the  oath  where  they  believe  it  to 
contain  falsehoods  or  exaggerations  ;  for  not  only  would  it  be 
against  justice  and  common  sense  to  receive  as  true,  evidence  which 
is  believed  to  be  the  reverse,  but,  moreover,  the  chances  of  false- 
hood would  be  greatly  increased  if  the  party  understood  that  his 
statement  would  be  conclusive  in  his  own  favour  (rf).  The  Court 
once  refused  to  allow  the  defender  a  conjunct  probation  in  an  action 
of  spuilzie,  holding  that  the  pursuer's  oath  in  litem  was  the  only 
competent  mode  of  proof  (e).    This  decision  would  not  be  repeated. 

(A)  Authorities  in  note  (d),  (a)  See  argument  in  Man  v.  Campbell,  1787, 

M.,  9862 ;  9871,  S.  C.  (b)  Stair,  4,  44,  4— Ersk.,  4,  2, 18—1  BeU'a  Com.,  471 

— Taifa  Ev.,  286— Gordon  v. ,  1679.  M.,  9869— Brown  v.  Murray,  1628,  M.,  9361 

—Forrester  v.  Merstoun,  1684,  M.,  9857— Dougal  v,  Murdoch,  1684,  M.,  9870— Elliot  v. 
Scott,  1698,  4  B.  Sup.,  95— Buchanan  9.  Baillie,  1696,  4  ib.,  811— Brouster  v.  Lees, 
1707,  M.,  9289^Man  v,  Campbell,  aupm— Scott  9.  GiUespie,  1827,  5  S.,  669— Gowans 
V,  Thomson,  1844,  6  D.,  606.  (e)  Ersk.,  «t^a— Tait  Ev.,  iupra. 

(d)  Professor  Bell  seems  to  hold  that  the  daim  might  be  modified  by  the  Court  as 
to  both  quantity  and  value,  1  Com.,  471,  2 ;  and  the  terms  of  the  resenration  to  modify 
in  the  cases  in  the  preceding  note  (b)  favour  the  same  view.  But  see  contra,  Douglas  v. 
Walker,  1825,  8  S.,  584.  A  striking  illustration  of  the  untrustworthiness  of  this  kind 
of  evidence  occurred  in  Brouster  v.  Lees,  1707,  M.,  9289,  where,  after  the  Court  had 
given  decree  to  the  pursuer  in  terms  of  his  oath,  it  was  discovered  that  he  had  got  back 
the  articles  and  fraudulently  concealed  them.  («)  Man  v.  CampbcU,  1787,  M., 

9871. 
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On  the  other  hand,  where  one  who  had  heen  unlawfully  ejected  hy 
her  landlord,  raised  an  action  of  damages  against  him  for,  lat^  de- 
struction to  her  furniture ;  2c2,  expenses  which  the  ejection  had  oc- 
casioned to  her  in  rent  of  lodgings,  kc,\  3c2,  loss  of  trade ;  and,  4^A, 
solatium — ^the  Court  admitted  the  oath  in  litem  as  to  the  two  first 
items,  but  rejected  it  as  to  the  others,  which,  not  being  matters 
exclusively  within  the  pursuer's  knowledge,  did  not  require  to  be 
proved  in  that  way  (/). 

§  1513.  The  oath  may  be  taken  before  the  jury  when  the  case 
is  tried  by  that  tribunal,  provided  a  foundation  be  laid  for  it  by 
proof  of  the  spuilzie  (g). 

§  1514.  In  all  the  cases  in  which  the  oath  in  litem  is  admitted, 
the  pursuer  may  now  adduce  himself  or  his  adversary  as  a  wit* 
ness  (A).  But  there  is  this  important  difference  between  the  evi- 
dence of  a  party  as  a  witness  and  his  oath  in  litem,  that  the  one  is 
not  legal  proof  on  any  issue  unless  it  is  corroborated,  whereas  the 
other  is  full  proof  alone.  The  existence  of  such  an  anomaly  sug- 
gests the  question,  Whether  the  oath  in  litem,  with  its  artificial 
rules  as  to  admissibility  and  effect,  should  not  be  abolished  ?  for  it 
is  difficult  to  see  what  peculiar  virtue  the  statement  of  a  party  in 
his  own  favour — a  questionable  kind  of  evidence — ^has  from  being 
emitted  in  this  form.  The  original  object  of  the  proceeding  was  to 
provide  a  remedy  where  the  exclusion  of  the  evidence  of  a  party  in 
his  own  favour  was  peculiarly  unjust ;  but  the  occasion  for  it  has 
been  obviated  by  admission  of  party  witnesses,  under  the  ordinary 
rules  as  to  the  mode  of  ascertaining  the  truth  of  their  depositions 
— a  mode  of  investigation  more  likely  to  elicit  the  truth  than  is  the 
oath  of  one  of  the  parties  deponing  in  litem. 

(/)  Douglas  V.  Walker,  1825,  8  S.,  684.  (y)  Cracoxur  v.  St  George  Steam 

Packet  Co.,  1842,  6  D.,  10— See  alBO  §  1402.  (A)  16  Vict.,  c.  20. 


Digitized  by 


Google 


§  1516.  OATH  IN  SUPPLEMENT.  899 


TITLE    V. 

OF  THE  OATH  IN  SUPPLEMENT. 


§  1516.  Another  of  the  expedients  by  which  the  old  exclusion- 
ary system  was  modified,  was  the  oath  in  supplement.  This  mode 
of  proof  was  admitted  in  certain  classes  of  cases  where  full  proof 
from  ordinary  sources  was  likely  to  be  awanting.  It  was  only  re- 
ceived where  there  was  semtplena  proof  of  the  fact  in  issue  from 
other  sources.  It  is  still  competent,  but  its  importance  has  greatly 
diminished  since  parties  were  made  competent  witnesses  in  favour 
of  themselves. 

There  are  only  two  classes  of  cases  in  which  the  oath  in  supple- 
ment is  admissible,  namely,  Ist,  actions  for  payment  of  furnishings 
in  a  course  of  dealing,  and  analogous  cases ;  and,  2d,  actions  for  the 
aliment  of  illegitimate  children. 


CHAPTER  L— OF  THE  COMPETENCY  OF  THE  OATH  IN  SUPPLEMENT 
TO  PROVE  FURNISHINGS  BY  A  MERCHANT. 

§  1516.  As  a  merchant  cannot  be  expected  to  preserve  full 
proof  upon  every  article  furnished  by  him  during  a  course  of  deal- 
ing, his  oath  is  admitted  in  supplement  of  a  semiplena  probatio  of 
his  furnishings  (a).  The  rule  holds  primarily  as  to  sales  of  mer- 
chandise.    It  has  also  been  applied  in  an  action  for  tolls  incurred 


(a)  Ewk.,  4,  2,  14—1  BeU'i  Com.,  831— Tail,  278— fi'f#pra,  §  1180. 
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during  a  period  by  the  tacksman  of  an  adjoining  iron  mine,  for  pas- 
sage of  his  carts  along  the  road  (ft).  So,  in  a  question  between  a 
factor  or  steward  and  his  constituent,  Mr  Erskine  considers  that  the 
factor  may  prove  disbursements  by  his  oath  in  supplement  (c). 
But  such  proof  would  not  be  allowed  in  regard  to  those  more  im- 
portant disbursements,  for  which  written  vouchers  ought  to  be  taken. 
In  an  action  at  the  instance  of  a  law-agent  against  his  cUent  for 
payment  of  his  business  account,  the  pursuer^s  oath  will  be  admis- 
sible to  prove  such  professional  charges  and  disbursements  as  do 
not  admit  of  more  formal  evidence  (  d).  Thus,  also,  where  a  party 
who  had  been  employed  for  some  years  as  a  concurrent  by  his  late 
brother,  who  was  a  sheriff-officer,  raised  action  against  his  brother's 
heir  for  payment  for  his  services,  and  offered  to  prove  his  claim 
from  the  books  of  the  deceased,  and,  where  one  of  these  books  had 
disappeared  a  few  months  before  the  action  was  raised,  and  no 
satisfactory  explanation  of  the  disappearance  was  given,  the  Court 
allowed  the  pursuer  to  depone  to  the  amount  of  his  claim,  in  sup- 
port of  evidence  appearing  from  the  remaining  books.  Their  Lord- 
ships were  mainly  moved  by  the  suspicious  disappearance  of  the 
book,  which  made  the  case  like  one  of  spuilzie,  where  the  pursuer 
might  emit  his  oath  in  litem;  but  they  gave  to  the  oath  the  effect 
of  one  in  supplement,  by  admitting  it  in  support  of  the  evidence 
appearing  from  the  other  books.  Lords  Justice-Clerk  Boyle  and 
Glenlee  considered  that  the  books  were  to  be  regarded  as  those  of 
both  parties  (e).  In  another  case,  where  a  party  claiming  repay- 
ment of  £100  sent  in  bank  notes  by  post  to  the  defender,  proved 
that  he  had  been  in  the  course  of  transmitting  money  in  that  way 
to  his  correspondents,  and  especially  to  the  defender,  that  on  the 
date  in  question  he  drew  the  proper  sum  from  the  bank,  that  his 
cash  was  found  to  be  correctly  balanced  in  the  evening,  and  that 
the  post-bag,  in  which  the  letter  and  notes  should  have  been,  had 
been  broken  open,  the  Court  were  of  opinion  that  his  books  and 
oath  in  supplement  would  be  sufficient  proof  that  the  money  had 
been  dispatched  (/). 

§  1617.     In  general,  the  oath  is  competent  only  where  the  arti- 


(b)  Balfour  v.  Sharp,  1888,  11  S.,  784.  (e)  Erak..  4,  2,  14—Tait,  276. 

(d)  See  Limond  v,  Beid,  1821, 1  S.,  282.  Law-agents'  accounts  are  included  under 
the  term  "  merchants'  compts,  and  the  like  debts  "  in  the  Act  1679,  c.  88,  introducing 
the  triennial  prescription.    See  aupra,  2  484.  (e)  Galder  v.  Calder,  1826,  4 

S.,  881.    See  supra,  {  1607.  (/)  Gumings  v.  Manhalls,  1762,  M.,  10,096; 

12,866,  S.  C.    See  also  Buchanan  v.  Buchanan,  7th  Feb.  1812,  F.  G.,  infra,  1 1617  (t). 
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cles  in  question  were  furnished  during  a  course  of  dealing  between 
the  parties;  and  it  is  usually  refused  in  actions  laid  on  isolated 
transactions, — e.gr.,  the  sale  of  a  horse,  or  of  a  quantity  of  goods  pur- 
chased at  one  time  (g).  So  in  an  action  against  an  alleged  guaran- 
tee for  the  price  of  cotton  which  the  pursuer  alleged  he  had  fur- 
nished to  another  person  on  the  defender's  credit,  a  previous  fur- 
nishing having  been  made  to  the  same  person  on  the  defender's 
credit,  and  paid  for  by  him,  the  pursuer  tendered  his  oath  in  sup- 
plement of  entries  in  his  books,  and  his  salesman's  oath  to  the  order; 
but  the  Court  held  that  the  oath  "  was  not  a  lawful  course  of  evi- 
dence in  such  a  case"  (h).  The  Court,  however,  allowed  an  oath 
in  supplement  in  some  old  cases,  where  the  transaction  in  issue 
was  isolated  (i).  The  circumstances  of  these  cases  made  it  pro- 
bable that  proof  from  the  ordinary  sources  would  have  been  defi- 
cient, and  ttis  seems  to  have  induced  the  Court  ex  officio  to  admit 
an  exceptional  kind  of  evidence,  according  to  a  practice  not  un- 
common at  the  time  (ft).  Tte  oath  of  the  agent  of  a  bank,  and  of 
the  cashier  of  a  trading  company  (neither  of  whom  was  admissible 
as  a  witness  on  the  point),  has  been  received  to  complete  the  proof 
of  the  respective  companies  having  intimated  dishonour  of  a 
bill  (0. 

§  1518.  What  amoimt  of  evidence  is  8emiplena,  entitling  the 
pursuer  to  depone  in  supplement,  must,  of  course,  depend  on  the 
nature  and  circumstances  of  each  case.  It  may  be  defined  as  that 
amount  of  evidence  which,  if  corroborated  by  a  credible  oath  in 
supplement,  would  prove  the  fact  in  question  (w).  In  actions  for 
furnishings,  the  evidence  of  one  witness  with  the  merchant's  books, 

(g)  Cameron  v.  AsdeiBon,  1815,  Hume  D.,  421— Tait  Ev.,  276. 

(h)  Buchanan  o.  Scott,  1816,  noted  Hume  D.,  422. 

(t)  In  Buchanan  v.  Buchanan,  7th  Feb.  1812,  F.  C,  the  oath  in  supplement  of  a 
party  was  admitted,  where  he  alleged  that  he  had  sent  certain  bank  notes  by  post,  the 
only  other  evidence  adduced  by  him  being  a  letter  from  his  correspondent  caUing  on 
him  to  make  the  remittance,  and  proof  that  he  had  employed  a  person  to  write  letters 
inclosing  the  notes,  that  he  had  inclosed  them  in  these  letters,  and  had  set  out  for  the 
poet-ofBce  for  the  purpose  of  dispatching  them.  The  Court  regarded  the  case  as  spe- 
cial. See  also  Cumming  v.  Marshalls,  1752,  M.,  10,095;  12,866,  nipra  (/).  In  the 
case  of  Begg  v.  Nicol,  1666,  M.,  9872,  the  elements  of  spuilzie  appeared,  and  the  oath 
was  as  much  an  oath  in  litem  as  one  in  supplement.  See  also  Cairns  v.  Hunter,  1628, 
M.,  9871,  where  the  defender's  oath  in  supplement  was  admitted  to  prove  his  plea  in  an 
action  o(  spuilzie.  (k)  See  Tait  £v.,  277.    The  cases  referred  to  are  analogous 

to  those  in  which  witnesses  usually  inadmissible  were  received  where  there  was  a  pmu' 
ria  Uttium,    See  chapters  on  admissibility  of  witnesses,  infra,  2  1791.  (I)  Cole- 

brook  V.  Douglas,  1780,  M.,  1605;  9874~Douglas,  Heron,  &  Co.  v.  Alexander,  1781, 
M.,  1606 ;  9374.  (m)  See  infra,  I  1520. 
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if  regularly  kept,  will  suffice  for  this  purpose  (n)  ;  and  it  is  not  ne- 
cessary that  the  witness  should  depone  to  the  articles  specifically, 
if  his  evidence  fairly  corroborates  the  books  (o).  The  evidence  of 
one  witness  speaking  distinctly  to  the  several  articles,  without  en- 
tries in  the  books,  wotdd  also  be  held  semiplena  probcUio.  And  in 
an  action  against  the  customer's  heir,  where  the  merchant's  appren- 
tices proved  delivery  of  the  goods,  the  Court  ordained  the  merchant 
to  give  his  oath  with  regard  to  the  furnishings  and  prices  (p). 
Proof  of  a  course  of  dealing,  combined  with  entries  in  the  mer- 
chant's books,  seems  to  be  semiplena  proof  (r).  But  neither  the 
books,  nor  general  evidence  of  a  course  of  dealing,  unless  corrobo- 
rated, would  be  held  to  be  semiplena  (s).  And  if  the  books  have 
not  been  regularly  kept,  little  or  no  regard  will  be  paid  to  them  in 
determining  whether  the  pursuer's  oath  in  supplement  should  be 
admitted  (t). 


CHAPTER  II.— COMPETENCY   OF  THE   OATH  IN   SUPPLEMENT  IN 
ACTIONS  OF  ALIMENT  OF  NATURAL  CHILDREN. 

§  1519.  In  actions  for  aliment  of  natural  children,  the  pursuer's 
oath  in  supplement  has  from  an  early  period  been  admitted,  on  ac- 
count of  the  secrecy  usually  attending  illicit  intercourse,  and  be- 
cause the  action  is  in  a  manner  instituted  on  behalf  of  the  child  (a). 
The  oath  is  only  competent  where  there  is  a  semiplena  probaito  from 
other  evidence  (ft), 

§  1520.  It  is  in  this  class  of  cases  that  most  difficulty  has  been 
felt  in  defining  "  semiplena  probatio."    It  is  "  something  less  than 


(n)  Ersk.,  4,  2, 14—1  Bell's  Com.,  881— Wood  ».  KeHo,  1682,  M..  12,728.    See  alflo 
.  v.  Forrest,  1630,  M.,  12,726— Lawson  v,  Fairie,  1882,  6  De.  and  And.,  807. 


(o)  Cases  in  preceding  note.  (p)  Braidfoot  v.  Elphinston,  1697,  M.,  9878. 

(r)  Tait,  278— Balfour  v.  Sharp,  1888,  11  |S.,  784.  Here  in  an  action  by  a  toll- 
keeper  for  dues  during  a  considerable  period,  his  oath  in  supplement,  and  his  books, 
proved  by  two  witnesses  to  have  been  prepared  daily  from  jottings  made  as  each  cart 
passed,  were  4ield  full  proof.  See  also  Tait's  Justice  of  the  Peace,  p.  421 ;  but  see 
Thomson  v,  Camegy,  1696,  M.,  9878 ;  1  BeU's  Com.,  881.  («)  Thomson  v. 

Camegy,  «ipra— Tait,  tupra.  (t)  Ersk.,  4,  2,  4— Tait  Ev.,  274— Ivory  v. 

Gourlay,  1816,  4  Dow,  467,  noted  ntpra,  i  1181  (n).  (a)  See  per  L.  Jusi-Cl. 

Hope  in  Hill  v.  Fletcher,  1847, 10  D^  7.  (b)  Bell's  Pr.,  i  2061— Taifa  Ev.,  277 

— Shand's  Pr.,  782. 
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proof  and  more  than  suspicion"  (c),  and  may  perhaps  be  described 
as  that  amount  of  evidence  which,  if  corroborated  and  supplemented 
by  the  oath  of  a  party  interested  and  open  to  suspicion,  as  is  the 
pursuer  of  such  an  action,  would  prove  the  libel  {d).  Lord  Presi- 
dent Blair,  in  an  opinion  which  has  often  been  quoted,  observed 
that  "  a  semiplena  probatio  does  not  mean  merely  a  suspicion,"  but 
that  it  "  must  amount  to  such  evidence  as  induces  a  reasonable  be- 
lief, although  not  complete  evidence "  (e).  But  Lords  Mackenzie 
and  Jefirey  have  shewn  that  this  definition  is  incorrect,  since  evi- 
dence which  "  produces  a  reasonable  belief"  is  full  proof,  not  merely 
in  civil,  but  even  in  criminal  cases  (/). 

§  1521.  Many  cases  will  be  found  in  the  books  (g)  illustrating 
what  the  Court  regard  as  semiplena  proof;  but  as  every  question  of 
this  nature  must  be  decided  on  its  own  circumstances,  no  decision 
in  one  case  can  be  a  ruling  precedent  for  another.  It  may,  how- 
ever, be  observed  that  the  result  sometimes  depends  on  the  status 
of  the  parties,  as  considerable  suspicion  might  be  raised  by  fami- 
liarities between  persons  in  the  upper  classes  of  society,  or  between 
persons  whose  respective  ranks  are  different;  whereas  the  same 
kind  of  behaviour  on  the  part  of  persons  of  the  lower  orders  would 
only  indicate  coarse  frolic,  or  rough  but  not  indecent  courtship  (A). 
It  will  be  a  circumstance  in  favour  of  the  defender  that  he  bears  a 
good  moral  character,  or  that  he  is  a  married  man  (t ).  His  conduct 
after  the  date  of  the  alleged  connection  may  turn  the  scale  against 
him,  as  where  he  purchased  medicine  for  the  pursuer  to  procure 
abortion  (k)  (which  is  a  very  suspicious  circumstance),  or  where  he 
assisted  her  with  money,  after  knowing  that  she  had  charged  him 
with  the  paternity  (I).  An  admission  or  proof  of  connection  not 
much  within  or  beyond  the  usual  period  of  gestation,  combined 
with  proof  of  opportunities  about  the  supposed  time  of  conception, 
has  often  been  regarded  as  semiplena  proof  (m).^    It  is  doubtful  if, 

(e)  Per  L.  Gillies  in  M'Crowe  v.  Bell,  1881,  9  S.,  692— Per  L.  Moncreiff  in  Brace  v. 
Petrie,  1841,  4  D.,  49.  (J)  Per  Lords  Mackenzie  and  Jeffrey  in  McLaren  o. 

M'Cnlloch,  1844,  6  D.,  1188.  (e)  Craig  v.  Greighton,  14th  Jnne  1809,  F.  0. 

(/)  Per  Lords  Mackenzie  and  Jeffrey  in  M'Laren  o.  M'Cnllocb,  wpra^Maaon  v, 
Forrest,  1860, 12  D.,  1090,  per  Lord  Mackenzie.  (^)  Sh.  Dig.,  vol.  ii,  p.  1074 : 

ToL  iii,  p.  874— Shand's  Pr.,  786.  (h)  See  Binney  v,  Kennedy,  1821, 1  S.,  184— 

Aitken  v.  Neill,  1822,  1  8.,  659— Boyd  r.  Kerr,  1842,  4  D.,  1424— Bertram  v.  Steel, 
1829,  7  S.,  484.  (t)  See  Martin  v.  Smith,  1884,  12  S.,  604. 

{k)  See  Lowe  v,  Bayne,  1840,  2  D.,  470.  (Q  See  Mackenzie  ».  Smith,  1826, 

5  a,  190— Compared  with  wpra,  §  1460.  (m)  Compare  Brown  v.  Smith,  1799, 

1  An  admissioo  of  connection  by  the  defender  within  the  usual  period  of  gestation, 
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in  determining  whether  the  proof  is  half-full,  the  Court  will  pay 
regard  to  the  character  of  the  pursuer,  which  of  course  materially 
affects  the  credibility  of  her  oath  in  supplement  (»).  The  fact  that 
she  stated  that  other  men  had  connection  with  her  about  the  time 
of  conception  will  not  render  her  oath  incompetent,  since  either  the 
defender  or  any  one  of  them  might  have  been  the  father,  and  the 
pursuer  is  likely  to  know  which  of  them  was  so.  Such  a  statement, 
however,  will  be  an  important  circumstance  against  her  case  (o). 

Some  observations  as  to  the  usual  and  possible  periods  of  gesta- 
tion will  be  found  in  a  previous  chapter  (p). 

§  1522.  It  is  only  the  mother  of  the  bastard  who  is  entitled  to 
depone  in  supplement,  because  the  oath  is  admitted  as  that  of  one 
who  is  personally  familiar  with  the  facts  as  to  her  supposed  connec- 
tion not  only  with  the  defender  but  also  with  other  men, — ^matters 
regarding  which,  of  course,  no  one  else  can  give  similar  informa- 
tion. Accordingly,  where  the  mother  died  after  an  interlocutor 
had  been  pronounced  finding  that  there  was  a  aemiplena  probaito, 
the  oath  of  her  mother,  who  was  thereupon  sisted  as  pursuer  in 
her  room,  and  who  was  adduced  to  prove  statements  by  the  de- 
ceased, was  considered  to  be  inadmissible  as  an  oath  in  supple- 
ment (r). 


Hume  D.,  82— Leckie  v.  Lindsay,  ib.,  33— Hunter,  24th  May  1814,  F.  C— Paul  v.  Oil- 
mour,  1824,  8  S..  868— Robertson  v,  Petrie,  1826.  4  S.,  888— Burns  v.  Gumming,  1846, 
8  D.,  916— Foley  ».  Douglas,  1848,  10  D.,  1424,  et  seq.  (n)  Per  curiam  in  Foley 

V.  Douglas,  tupra — and  in  Mann  v.  Forrest,  1850,  12  D.,  1090.  (o)  Martin  v. 

Smith,  1884, 12  S.,  604— Greig  ».  Morice,  1888,  16  S.,  838— Lowe  v.  Bayne,  1840, 2  D., 
470— Simpson  v.  Ross,  1841,  8  D.,  984.  (p)  Supra,  I  814,  et  nq, 

(r)  Dobie  f .  Gaff,  1848,  6  D.,  1886 ;  observed  by  Lords  Justice-Clerk  Hope  and 
Meadowbank.  The  grandmother's  oath  had  been  taken  in  the  Sheriff-court,  where  her 
compearance  as  pursuer  had  been  sustained ;  but  in  the  Court  of  Session  it  was  held 
that  she  was  not  entitled  to  be  sisted. 


combined  with  proof  of  opportunities  about  the  time  of  conception,  along  with  the  pur- 
suer's deposition  that  connection  had  taken  place  at  the  periixl  of  conception,  was  held 
sufficient  to  instruct  the  pursuer's  case.  But  there  is  no  legal  presumption  applicable 
to  these  circumstances,— it  is  in  each  case  a  question  of  the  preponderance  of  evidence ; 
Ross  V.  Fraser,  1868,  1  Macph.,  783.    See  also  Lawson  r.  Eddie,  1861,  28  D.,  876. 
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CHAPTER  III.— OP  THE  MODE  OF  TAKING  THE  OATH  IN 
SUPPLEMENT,  AND  OF  ITS  EFFECT. 

§  1523.  In  cases  in  the  supreme  court,  oaths  in  supplement  are 
usually  taken  on  commission.  If  the  case  is  tried  by  jury,  however, 
the  oath  should  be  taken  before  the  jury,  like  that  of  a  party  wit- 
ness (a).  The  practical  effect  of  the  admission  of  the  parties  as 
witnesses  (ft)  will  probably  be  to  abolish  oaths  in  supplement;, be- 
cause there  is  no  occasion  to  consider  a  part  of  the  proof,  in  order 
to  determine  whether  an  oath  in  supplement  should  be  allowed, 
when  the  pursuer  is  entitled,  even  at  the  outset  of  the  case,  to  de- 
pone as  a  witness.^ 

(a)  See  Cracour  v.  St  George  Steam  Packet  Coy.,  1842,  5  D.,  10 — See  also  tupra, 
;  1402.  (b)  By  16  Vict.,  c.  20. 


I  It  has  not  been  expressly  decided  whether,  in  actions  of  filiations,  since  the  ad- 
mission of  the  parties  as  witnesses,  the  pursuer  is  stiU  entitled  to  emit  her  oath  in  sup- 
plement, and  conflicting  opinions  have  fallen  from  the  bench.  The  Lord  President 
(M'Neill),  in  an  opinion  formerly  quoted  (tupra,  {  1401,  note  '),  held  that  the  old  sys- 
tem was  not  abolished,  and  that  (at  least  where  a  judicial  examination  of  the  defender 
was  sotkght)  "  it  is  still  quite  competent  to  order  his  judicial  examination,  to  hold  him 
as  confessed  if  he  fails  to  appear,  and  thereupon,  with  the  oath  in  supplement  of  the 
pursuer,  to  hold  the  paternity  as  proved  ";  M'KeUar  o.  Scott,  1862,  24  D.,  499.  The 
question  directly  before  the  Court  related  to  the  competency  of  a  judicial  examination 
of  the  defender ;  but  the  observation  appears  to  apply  indifferently  to  any  case  where, 
under  the  old  practice,  the  pursuer's  oath  in  supplement  was  admissible.  In  a  previous 
case,  decided  in  the  Second  Division,  the  Lord  Justice- Clerk  (Hope)  and  Lord  Murray 
thought  that  the  provisions  of  the  former  law  (allowing  the  pursuer  the  benefit  of  giving 
her  oath  in  supplement  when  she  had  made  out  a  semipUna  proof)  were  no  longer  in 
force.  Actions  of  filiation  were  not  reserved  from  the  operation  of  the  Evidence  Sta- 
tutes. It  could  not  be  in  the  option  pf  the  woman  (according  as  she  might  think  it  for 
her  advantage)  to  make  herself  either  a  witness,  or  a  party  entitled  to  give  an  oath  in 
supplement.  "  Her  oath  in  supplement  was  allowed  because  she  could  not  be  a  witness, 
while  the  nature  of  her  case,  implying  secret  matters,  required  that  her  oath  should  be 
allowed.  But  now  she  is  aUowed  to  be  a  witness,  and  what  can  she  require  more?*' 
But  Lords  Wood  and  Cowan  doubted  whether  the  old  law  had  been  wholly  abrogated. 
"  If  the  pursuer  does  not  offer  herself  as  a  witness,  and  the  defender  does  not  put 
her  into  the  witness-box,  I  am  not  sure  that  we  might  not  have  to  proceed  upon 
the  old  law,  and  to  consider  whether  or  not  a  wmiplena  probatio  had  been  made  out 
without  her  evidence,  and  if  satisfied  that  it  had,  then  to  admit  her  oath  in  supple- 
ment;" per  Lord  Wood;  Scott  v,  Chalmers,  1856,  19  D.,  119.  In  practice,  however, 
the  old  method  is  no  longer  in  use.  It  is  believed  that  since  the  change  in  the  law 
the  pursuer's  oath  in  supplement,  in  an  action  of  filiation,  has  never  been  taken. 
Her  evidence,  therefore,  is  now  liable  to  be  tested  in  the  same  way  as  that  of  any 
other  witness.     She  is  open  to  contradiction  under  the  proof  allowed  to  the  defen- 
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§  1524.  The  party  emitting  an  oath  in  supplement,  commences 
by  making  his  own  statement ;  after  which,  the  defender  is  entitled 
to  cross-examine  liim  (c).  If  the  deposition  is  in  general  or  doubt- 
ful terms,  a  re-examination  will  be  allowed  with  a  view  to  clearing 
it  up  (cQ.  But  this,  it  seems,  will  be  refused  where  the  oath  is 
clear  (e). 

§  1525.  The  oath  in  supplement  is  the  evidence  of  one  ac- 
quainted -vsdth  the  facts,  but  subject  to  great  bias.  Being  only  ad- 
missible as  in  supplement  of  the  other  evidence,  it  must  be  corro- 
borative of  that  evidence,  in  order  to  raise  the  proof  from  semiplena 
to  plena.  Accordingly,  although  slight  inconsistencies  in  details 
will  not  materially  impair  the  credibility  of  the  whole  proof,  yet 
contradictions  in  essential  particulars  will  be  fatal  (/).  The  oath 
may  also  fail  to  complete  the  proof,  in  consequence  of  its  intrinsic 
improbability.  In  these  respects,  therefore,  the  oath  in  supplement 
differs  from  the  oath  on  reference,  where  the  only  question  is  quid 

(c)  MacNaughton  v,  Qlaas,  1S38,  16  S.,  614— Om^a,  Jameson  v,  Barclay,  14th  Jan. 
1820,  F.  C.  (rf)  Erek.,  4,  2,  16— Taif  a  Ev.,  239.  («)  Erak.,  supra-^ 

Tait,  supra.  (/)  See  Foley  v.  Douglas,  1848,  10  D.,  1424— MacNaughton  v. 

Gloss,  1888,  16  S.,  1108— Greig  v.  Morice,  1888,  ib.,  1182. 


der,  as  well  as  by  the  cross-examination  of  her  own  witnesses.  ^*  Filiation  cases 
have  no  longer  the  peculiarity  that  the  evidence  of  one  of  the  witnesses  is  received 
as  conclusive  evidence  after  a  aemiplena  probatio  has  been  made  out.  The  evidence  is 
to  be  dealt  with  as  in  other  cases ;  the  parties  are  the  principal  witnesses ;  they  know 
the  facts  which  lie  at  the  bottom  of  the  case,  and  what  the  Court  has  to  consider  is,  on 
tlie  whole  evidence,  on  which  side  is  the  balance  of  credibility;"  per  Lord  Justice-Clerk 
(Inglis)  in  M'Bayne  v.  Davidson,  1860,  22  D.,  788.  It  may,  perhaps,  admit  of  argu- 
ment whether  the  admission  of  parties  as  witnesses  in  filiation  causes  has  been  attended 
with  much  advantage.  The  admission  of  parties  has  unquestionably  in  most  cases 
proved  of  signal  service  in  ascertaining  truth  and  administering  justice ;  but  the  testi- 
mony of  parties  must  be  comparatively  worthless  in  those  cases  where,  from  the  secret 
nature  of  the  transactions,  independent  evidence  is  scarcely  to  be  looked  for,  and  the 
witness  cannot  be  contradicted  except  by  his  opponent.  The  consequence  has  been  that 
in  filiation  causes  the  change  in  the  law  has  been  productive  of  perjury  on  a  somewhat 
extensive  scale,  as  few  cases  occur  in  which  the  purBuer*s  testimony  is  not  directly  con- 
tradicted by  the  defender's.  The  change  in  the  law,  by  which  the  pursuer  is  relieved 
from  the  burden  of  establishing  a  aemiplma  probatio  as  the  initial  step  of  her  case,  but 
is  on  the  other  subjected  to  contradiction  and  to  a  searching  cross-examination,  has  had 
some  rather  curious  results.  In  Scott  v.  Chalmers,  mpra,  Lord  (Ordinary)  Handyside, 
while  holding  that  the  pursuer  had  failed  to  instruct  the  paternity,  thought  that  the 
evidence  (apart  from  her  own)  which  had  been  adduced  would  have  been  sufficient 
to  establish  a  temiplena;  while  in  M'Bayne  v.  Davidson,  tupra,  where  the  paternity  was 
found  proved.  Lord  Benholme  remarked  that  it  was  abundantly  clear  that,  under  the 
old  law  requiring  a  temiplena  in  the  first  instance,  the  pursuer  would  have  had  no  case 
at  all 
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juraium  eat  on  matters  intrinsic  to  the  reference.  Again,  the  oath 
in  supplement  diflfers  from  the  oath  in  litem ;  which  is  full,  and  not 
merely  supplementary,  proof  of  the  number  and  value  of  the  articles 
deponed  to,  a  foundation  being  first  laid  for  it  by  proof  of  the  spuil- 
zie ;  whereas  the  oath  in  supplement  is  not  full  proof  on  any  mat- 
ter, but  must  be  weighed  along  with  the  semiplena  proof,  in  order 
to  ascertain  whether  they  together  establish  the  fact  in  issue. 
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TITLE  VI. 

/ 

OF  THE  OATH  OF  CALUMNY. 


CHAPTER  I. — COMPETENCY  AND  EFFECT  OP  THIS  OATH  IN 
ORDINARY  CAUSES. 

§  1526.  To  prevent  parties  from  wittingly  maintaining  ground- 
less suits,  the  Scottish  Legislature — ^following  the  Eoman  law  (a) — 
required  that  both  of  the  parties,  if  present,  and  their  advocates, 
should  at  the  outset  depone  "  that  the  cause  he  trowis  "  (believes) 
"  is  gud  and  leil"  (just  and  true)  (ft).  The  Act  of  Sederunt,  13th 
Jan.  1692,  afterwards  made  it  competent  for  any  party  for  whom 
an  allegation  has  been  proponed  and  found  relevant,  to  require  the 
other  party  to  depone  "  whether  he  does  not  know  the  same  to  be 
true,"  and  also  for  one  against  whom  an  allegation  has  been  made 
to  inquire  of  the  party  making  it  "  whether  he  knows  that  it  is  not 
true." 

§  1527.  This  oath,  called  the  oath  of  calumny,  although  much 
used  at  one  time,  has  been  seldom  required  since  the  Act  of  Sede- 
runt, 1st  February  1715,  §  6,  by  which  either  party  might  be  com- 
pelled to  admit  or  deny  (but  not  on  oath)  matters  of  fact  stated 
against  him,  under  the  penalty  of  the  expenses  occasioned  by  a  ca- 

(a  See  Dig.  L.  zii,  tit.  2  (de  j'urejurando),  1,  84,  J  4,  and  L.  ib.,  tit.  ib.,  1,  87.  Lord 
Stair  (4,  44, 16)  finds  difficulty  as  to  the  meaning  of  "  eo/umnid."  It  is  evidently  used 
in  the  sense  of  quirk  or  quibble ;  see  Flaociolatus*  Die.  and  Riddle's  Die,  voce  "  Calum- 
ma."  (b)  1429,  c.  126.    This  statute  concludes  thus  :—**  And  gif  the  prin- 

cipal partie  be  absent,  the  advocate  saU  sweare  in  the  saule  of  him,  after  as  is  conteined 
in  thir  meters. 

"  Illud  juretur,  quod  lis  sibi  justa  videtur, 

Et  si  queretur  verum,  non  inficietur. 

Nil  promittetur,  nee  falsa  probatio  detur, 

Ut  lis  tardetur,  dilatio  nulla  petetur." 
In  practice  the  oath  wus  only  applied  at  the  instance  of  the  other  party;  Ersk.,  4,  2,  16. 


Digitized  by 


Googk. 


§  1529.  OATH  OF  CALUMNY.  909 

lumnious  denial  (6).  It  fell  still  more  into  desuetude  under  the 
modem  system  of  records  and  judicial  examinations,  and  will  now 
be  rarely  used  in  practice — at  least  in  those  cases  in  which  a  party 
may  examine  his  opponent  as  a  witness  (c).  This  oath,  however, 
may  be  advantageously  used  for  stopping  an  unjust  cause  at  the 
outset,  or  where  legal  evidence  cannot  be  got,  as  where  one  claims 
a  debt  which  he  has  discharged  by  an  unstamped  deed  (d),  or  where 
allegations  or  denials  are  msule  in  the  name  of  a  party  which  he  is 
likely  not  to  adopt. 

The  practice  of  making  counsel  emit  an  oath  of  calumny  is  ob- 
solete (e). 

§  1528.  This  oath  may  be  put  to  either  party  in  any  civil  cause, 
except  where  the  ground  of  action  is  a  matter  which  may  be  pro- 
secuted criminally,  in  which  the  defender  is  not  obliged  to  swear, 
ne  detur  occasio  perjurii^  and  because  nemo  tenetur  Jurare  in  mam 
turpitudinem  (/).  Still  less  can  a  party  prosecuted  criminally  be 
called  upon  to  emit  this  oath  (gr).  It  may  be  required  from  a  pri- 
vate person  insisting  in  a  criminal  prosecution  (A),  but  not  from 
the  Lord  Advocate  or  his  depute  (t).  In  a  declarator  pursued  by 
Weir  "  as  procurator-fiscal  for  the  manufactories,"  to  have  certain 
contraband  goods  confiscated  and  burnt,  conform  to  act  of  Parlia- 
ment, the  Court  held  the  pursuer  bound  to  give  his  oath  of  calumny 
whether  he  had  just  reason,  and  believed  that  he  had  cause,  to  pur- 
sue the  libel  (A).  The  same  rule  does  not  seem  to  have  ever  been 
appUed  to  a  procurator-fiscal  prosecuting  an  ordinary  criminal  com- 
plaint. 

§  1529.  The  oath  of  calumny  is  not  competent,  unless  the 
averments  on  which  it  is  craved  have  been  found  relevant,  or  at 
least  have  been  remitted  to  probation  by  an  interlocutor  before  an- 
swer {J).  At  one  time  the  oath  was  allowed  at  any  subsequent 
stage  of  the  cause,  even  after  the  party  had  led  a  fuU  proof  of  his 
allegations  {ni)}    But  more  recently  it  has  not  been  granted  after 

(6)  Erek.,  wipfo— Tait  Ev.,  216.  (c)  Under  16  Vict.,  c.  20. 

(d)  Dngoid  V.  MitcheU,  1824,  8  S.,  96 ;  afid.,  1  W.  S.,  208.  (e)  McQueen, 

1764,  5  B.  Sup.,  902— More's  Notes,  416— Shand's  Pr.,  886.  The  counsel's  oath  was 
ordered  in  Houston  r.  Shaw,  1726,  Rob.  Ap.  Ca.,  661,  and  Baird  v.  Leslie,  1629,  M.. 
9881.  (/)  Stair,  4,  44, 16— Tait  Ev.,  216— Shand's  Pr.,  886— A  B  ».  Master  of 

Gray,  1688,  M.,  9876,  see  infra,  1 1649,  et  seg,   .  (g)  See  supra,  i  1412,  and  m/ra, 

i  1648,  et  seq,  (h)  2  Hume,  128—2  Al.,  114.  (t)  2  Hume,  182—2  Al., 

92.  {k)  Weir  v.  Simpson,  1702,  4  B.  Sup.,  628.  (/)  Stair  4,  44.  17— 

But  see  infra,  i  1688  {d),  (m)  Ersk..  4,  2,  16— Fount.,  vol.  i,  p.  6  (8  B.  Sup., 

1  If  applicable  at  all  to  the  present  form  of  process,  the  most  proper  time  for  putting 
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a  proof  had  been  led,  unless  that  proof  was  deficient  («) ;  because, 
where  a  party  has  proved  his  case  fully  he  is  entitled  to  decree, 
and  he  should  not  be  forced  to  depone  except  on  a  reference  (o). 
The  Court  refuse  the  oath  where  the  evident  object  of  the  party  re- 
quiring it  is  to  create  delay,  as  where  the  other  party  is  abroad  at 
the  time  (p).  In  actions  of  reduction-improbation  the  pursuer's 
oath  of  calumny  cannot  be  required  before  the  production  has  been 
satisfied,  because  falsehood  in  the  writings  called  for  in  these  ac- 
tions is  libelled  on  Jictione  Juris,  in  order  to  force  their  production, 
and  the  pursuer,  although  he  may  not  believe  that  the  writings  are 
forged,  may  have  good  reason  to  insist  on  their  being  produced 
with  a  view  to  reduction  (r).  Where  the  defender  in  an  action  of 
reduction-improbation  consented  to  allow  the  deeds  to  be  reduced 
for  non-production,  but  called  for  the  pursuer's  oath  as  to  the  con- 
clusion for  improbation,  the  Court  refused  to  divide  the  libel,  and 
lield  that  the  pursuer  was  only  bound  to  depone  generally  that  he 
had  just  cause  to  insist  in  it  («). 

§  1530.  The  oath  of  calumny  may  be  taken  not  only  on  the 
original  statements  in  the  summons  or  defences,  but  also  on  any 
additional  statements  made  in  later  pleadings  (<).  With  this  ex- 
ception, however,  a  party  will  not  be  required  to  emit  a  second  oath 
of  calumny  (u). 

§  1531.  As  this  oath  is  one  of  credulity,  and  not  upon  specific 
facts,  a  party  is  not  bound  to  swear  in  facto  proprio  et  rece^iti,  be- 
cause a  deposition  on  such  a  matter  would  be  equivalent  to  an  oath 
of  verity,  which  cannot  be  required  from  a  party  except  on  a  re- 
ference to  his  oath  (x).  On  the  same  principle,  a  party  is  only 
bound  to  depone  generally  that  he  believes  his  cause  to  be  just  and 
true ;  and  he  is  not  bound  to  answer  interrogatories  on  individual 
facts  (y). 


240)— Ker  v.  Ker,  1582,  M.,  9875— L.  Duffus  v.  Monro,  1626,  M.,  9879— L.  Drum  v. 
Tenants  of  L.  Lesmore,  1628,  M.,  ib.— See  Murray  v.  Burnett,  1695,  4  B.  Sup.,  277. 

(n)  Stair,  4,  44,  19— Ersk.,  4,  2,  16— Graham  v.  Logie,  1699,  M.,  9882— See  also  L. 
Drumquhassil  v,  L.  Glenhegies,  1558,  M.,  9874.  (o)  See  infra,  §  1554,  et  aeq, 

{p)  Byron  v.  Craw,  1760,  M.,  9384— Tait*8  Ev.,  216— Shand's  Pr.,  886. 

(r)  Ersk.,  4,  2,  16— Home  r.  E.  Home.  1716,  M.,  9383— Elliot  v.  Elliot,  1698,  4  B. 
Sup.,  425^Tait,  tupra — Shand,  mpra.  (*)  E.  Galloway  ».  Maxwell,  1629,  M., 

9381.  (0  Stair,  4,  44,  15.  (u)  L.  Drumquhassil  ».  L.  Glenhegies,  1558, 

M.,  9874.  (x)  A.  S.,  I8th  Jan.,  1692— Stair,  4,  44,  20— Ersk.,  4,  2,  16— Dunn 

r.  Dunn,  1835,  13  S.,  590.  (y)  Dunn  ».  Dunn,  tupra — L.  Drumquhassil  v.  L. 


the  oath  of  calumny  is  when  the  averments  of  both  parties  are  before  the  Court  on  a 
closed  record;  per  Lord  President  M'Neill  in  Paul  r.  Tuning,  l^^^f),  17  P.,  G04. 
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§  1532.  The  oath  of  calumny  must  be  emitted  by  the  party  in 
person  (2).  And  even  where  his  advocate's  oath  had  been  taken 
(according  to  an  obsolete  practice),  the  party  himself  might  be 
called  on  to  depone  ;  because,  although  it  is  enough  for  an  advocate 
to  proceed  upon  the  information  of  his  client,  it  may  happen  that 
the  client  wittingly  misinformed  him  (a). 

§  1533.  The  consequence  of  a  party  deponing  against  his  alle- 
gations is  to  exclude  him  from  insisting  in  them  (&).  But  his  de- 
position in  support  of  his  case  is  not  conclusive  against  the  other 
party,  who  may,  thereafter,  adduce  contrary  proof,  and  may  even 
call  for  a  second  deposition  on  a  reference  to  oath  (c).  It  was  once 
held  that  objections  to  the  relevancy  of  allegations  of  compensa- 
tion might  be  proponed  after  an  oath  of  calumny  had  been  emitted, 
the  Court  treating  the  oath  as  if  it  had  been  taken  before  an- 
swer (rf). 

§  1534.  A  party  failing  to  appear  and  depone,  when  duly  cited, 
may  be  held  as  confessed  (e),  in  the  same  manner,  as  when  the 
cause  is  referred  to  his  oath  (/).  If  the  private  prosecutor  in  a 
criminal  case  refuses* to  depone,  the  Court  will  desert  the  diet ;  and 
in  Baron  Hume's  opinion  such  desertion  will  bar  the  party  from 
insisting  in  another  libel  for  the  same  crime  (gr). 

It  has  already  been  seen  whether  the  oath  of  peers,  minors,  and 
quakers,  and  some  others,  can  be  called  for  (A).^ 

Glenhegies,  1568,  M.,  9875— L.  Gadzeard  v.  Sheriff  of  Ayr,  1582,  M.,  9877— MouimuBk 
V.  Kincusky,  1611,  M.,  9878— EUiot  v.  Elliot.  1698,  4  B.  Sup.,  425. 

(«)  Lovat  V,  L.  Lovat,  1575,  M.,  9874.  (a)  Stair,  4,  44,  18. 

(b)  Stair,  4,  44,  20— Ersk.,  4,  2,  16— Tait  Ev.,  216— Shand's  Pr.,  886— Duguid  v. 
Mitchell,  1824,  8  S.,  96 ;  affd.,  1  W.  S.,  208.  (e)  Stair,  wpra— Ersk,,  wpror^ 

Tait,  «<pra— Cooper  ».  Hamilton,  1849, 12  D.,  190.  (rf;  Ly.  Craigforth  ©.  Mur- 

ray, 1710,  M.,  9882.     But  see  wpra,  i  1529.  {e)  Stair,  4,  44,  15,  21— Erak.,  4, 

2,  17 — 2  Al.,  115.  (/)  See  the  chapter  on  holding  as  confessed,  infrOf  {  1657, 

et  teq.  (^)  2  Hume,  129—2  Al.,  115.  (h)  See  supra,  §  1502,  et  »eq. 


3  In  a  late  case,  where  the  question  was  elaborately  argued,  the  Court,  without  ex- 
pressly deciding  that  the  oath  of  calumny  was  in  desuetude,  refused  to  allow  the  oath 
to  be  tendered  to  the  pursuer,  in  respect  that  it  was  tendered  de  faeto  proprio  et  recerUL 
The  view  which  the  Court  adopted  as  to  the  scope  and  application  of  the  oath  came  sub- 
stantially to  this, — That  the  oath  of  calumny,  in  consistorial  causes  at  least,  was  known 
to  the  common  law  prior  to  the  statute  1429,  c.  125;  that  the  statute  was  not  intended 
to  apply  to  consistorial  causes,  and  that,  in  so  far  as  regulated  by  the  statute,  it  could 
not  be  held  that  the  oath  had  maintained  its  existence  in  the  Civil  Courts  through  use 
in  the  Commissary  Court ;  that  the  cases  and  Acts  of  Sederunt  did  not  show  that  the 
statute  was  obsolete,  but  that  its  application  hud  been  modified,  and  was  now  to  be 
measured  by  the  practice  which  had  followed  upon  it, — which  left  the  law  very  much  in 
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CHAPTER  II.— OATH  OF  CALUMNY  IN  CONSISTORIAL  CAUSES. 

§  1535.  The  object  of  the  oath  of  calumny,  considered  in  the 
preceding  chapter,  is  to  protect  a  party  against  groundless  litiga- 
tion. An  oath  bearing  the  same  name  is  required  in  certain  con- 
sistorial  causes,  in  order  to  prevent  them  from  being  carried  on  col- 
lusively.  This  used  to  be  the  practice  in  the  Commissary  Court  in 
actions  of  divorce  and  declarators  of  nullity  of  marriage,  in  both  of 
which  there  is  considerable  risk  of  collusion  (a).  And  the  oath 
was  also  administered  in  actions  of  separation  a  tn^enaa  et  ikoro,  al- 
though collusion  is  unlikely  in  these  cases  (6).  The  act  of  Parlia- 
ment which  transferred  the  jurisdiction  of  the  commissaries  to  the 
Court  of  Session  ordains  "  that  the  Lord  Ordinary  shall,  in  all  ac- 
tions of  divorce,  administer  the  usual  oath  of  calumny  to  the  pur- 
suer" (c).  From  this  provision  it  may,  perhaps,  be  inferred  that 
the  oath  is  not  necessary  in  the  other  consistorial  causes  above  re- 
ferred to.  In  practice,  it  is  not  required  in  actions  of  separa- 
tion (cQ. 

§  1536.  This  oath  is  emitted  in  Court  before  the  Lord  Ordi- 
nary, when  the  case  first  appears  in  the  rolls  (e).  But  a  commis- 
sion to  take  it  will  be  granted  on  special  cause  shown,  e,g.^  where 
the  pursuer  is  abroad  or  in  bad  health  (/).     Where  a  party  who 

(a)  Fraser  Pere.  and  Dom.  Rel.,  701— Shand's  Pr.,  421 ;  489. 

(b)  Fraser,  «ipra— Shand,  supra.  [c)  11  Geo.  IV,  and  1  WiU.  IV,  c.  69, 
i  86.                       (rf)  1  Fraser,  702.  («)  Shand'a  Pr.,  488 ;  487. 

(/)  A  B  p.  C  D.  1888, 16  S.,  1148— Murray  v,  Murray,  1846,  8  D.,  686— M'Laren 
t'.  M'Donald,  1849,  22  Sc.  Jur.,  46. 


the  same  position  as  if  it  rested  on  the  practice  without  the  statute,  and  fell  to  be  en- 
forced, like  other  judicial  regulations,  in  so  far  only  as  necessary  for  accomplishing  its 
original  purpose,  having  regard  to  other  and  more  recent  regulations  introduced  for  the 
same  purpose ;  that  the  new  forms  of  pleading,  to  a  great  extent,  obviated  the  use  of 
the  oath :  that,  consequently,  the  oath  could  no  longer  be  demanded  as  matter  of  right, 
but  that  it  might  be  within  the  discretion  of  the  Court  to  allow  it  to  be  put  when,  from 
peculiar  circumstances,  it  seemed  necessary  for  the  ends  of  justice  that  it  should  be  al- 
lowed ;  that  the  Act  of  Sederunt,  18th  January  1692,  had  regulated  the  later  practice, 
in  so  far  as  it  bore  upon  the  nature  of  the  oath ;  that  this  act  expressly  provided  that  a 
])arty  should  not  be  compelled  to  give  his  oath  de  facto  propria  et  recenti^  and  implicitly 
that  the  oath  was  to  be  administered  in  very  general  terms, — ^not  for  the  purpose  of  as- 
certaining specific  facts,  but  as  "  the  test  of  a  good  conscience,  to  prevent  rash  and  need- 
less litigation,  and  to  avoid  proof,  in  matters  of  dispute,  where  proof  might  be  avoided." 
See  the  opinions  of  Lord  President  M'Neill  and  Lord  Dea«  in  Paul  t*.  Laing,  1866,  17 
D.,  604. 
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had  raised  and  executed  a  summons  of  divorce  for  adultery  was 
about  to  sail  on  a  protracted  voyage,  the  Court,  on  a  petition  duly 
intimated  to  the  defender,  allowed  his  oath  of  calumny  to  be  taken, 
to  lie  in  retentis  till  the  summons  should  be  called  and  enrolled  (g).^ 
§  1537.  In  an  action  of  divorce  raised  against  a  sequestrated 
bankrupt  on  the  head  of  adultery,  where  the  pursuer  had  emitted 
her  oath  of  calumny,  and  the  adultery  had  been  proved,  the  trustee 
for  the  defender's  creditors  was  not  allowed  to  prove  that  the  action 
had  been  carried  on  between  the  spouses  coUusively  in  order  to  de- 
feat the  rights  of  the  creditors  (A). 

(ff)  Potts,  1889,  2  D.,  248.  (A)  Greenhill  tf.  Ford,  1822, 1  S.,  296 ;  afid., 

2  Sh.  Ap.  Ca.,  486. 


3  In  an  action  of  divorce  the  jnriBdiction  was  objected  to  by  the  defender,  but  sus- 
tained by  the  Lord  Ordinary.  After  argument  on  this  plea  had  been  heard  in  the  In- 
ner House,  and  avizandum  made,  the  Court,  on  a  note  stating  that  the  pursuer,  who 
was  a  soldier,  was  obliged  to  return  to  India,  administered  the  oath  of  calumny, — al- 
though it  was  maintained  by  the  defender  that  the  note  should  be  refused,  in  respect 
that  the  jurisdiction  had  not  been  sustained,  and  was  disputed ;  Hook  v.  Hook,  1862, 
24  D.,  488. 


Digitized  by 


Google 


914  OATH  ON  REFERENCE.  §  1538- 


TITLE  VII. 

OF  THE  OATH  ON  REFERENCE. 


§  1538.  Before  the  recent  Law  of  Evidence  Amendment  Act, 
the  only  way  in  which  a  party  could  obtain  the  deposition  of  his 
opponent  on  the  facts  of  the  case  was  by  a  reference  to  his  oath. 
This  proceeding  was  competent  on  the  simple  and  just  ground  that 
no  person,  however  strong  might  be  his  own  evidence,  or  however 
weak  that  of  his  opponent,  is  entitled  to  a  judicial  sentence  con- 
trary to  the  truth  as  revealed  by  his  own  conscience  on  matters 
within  his  knowledge  (a).  The  characteristic  feature  of  this  pro- 
ceeding is,  that  the  party  referring  stakes  the  issue  upon  his  oppo- 
nent's oath ;  which  is  therefore  received  as  the  only  evidence  on 
the  point  referred,  and  as  conclusive,  whether  it  be  against  or  in 
favour  of  the  deponent's  interest.  It  was  borrowed  from  the  Ro- 
man law  (b)  ;  and,  notwithstanding  recent  changes,  retains  a  pro- 
minent place  in  the  Scotch  law  of  evidence  (c).  It  stands  along- 
side of  the  party's  writ  as  the  only  admissible  proof  on  many  mat- 
ters; on  others,  it  is  received  as  well  as  writ  and  parole  evi- 
dence (d) ;  and  in  general,  it  is  competent  to  an  unsuccessful  liti- 
gant, as  an  appeal  from  the  courts  of  law  to  the  forum  conscientice 
in  his  adversary's  bosom. 

(a)  This  principle  is  well  stated  by  Lord  Moncreiif  in  Pattinson  v.  Robinson,  1846, 
9  D.,  229,  and  in  Adam  ©.  Maclachlan,  1847,  ib.,  576.  (6)  Dig.  L.  xii,  tit.  2. 

(c)  By  16  Vict.,  c.  20,  §  6,  it  is  declared  that  the  right  of  reference  to  oath  shaU  re- 
main as  then  established  by  the  law  and  practice  of  Scotland.  {d)  As  to  the 
competency  of  this  oath  to  prove  different  issues,  see  tupra^  J  689,  et  teq.  How  far  it  is 
admissible  to  modify  writings  is  noticed  supra,  289,  et  seq.  Its  admissibility  to  prove 
prescribed  debts,  and  to  redargue  presumptions,  has  been  noticed  in  the  chapters  on 
these  8ubjecti«. 
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CHAPTER  I. — COMPETENCY  OF  THE  OATH  ON  REFERENCE. 

I.  The  right  to  refer  to  an  Opponents  Oath  is  subject  to  the 
discretion  of  the  Court. 

§  1539.  Reference  to  oath  is  not  so  much  a  species  of  evidence, 
as  a  mode  of  supplying  the  want  of  evidence,  and  preventing  unjust 
consequences,  uhi  non  deficit  jus  sed  probatio  (a).  It  is  accordingly 
settled  that  a  party  has  not  an  absolute  right  to  call  for  his  oppo- 
nent's oath ;  but  that  the  Court,  in  the  exercise  of  its  discretion, 
may  refuse  the  reference,  if  they  consider  that  it  would  not  aid  the 
justice  of  the  case  (6).  Lord  Chancellor  Lyndhurst  stated  this  rule 
in  the  following  terms: — "It  is  not  imperative  upon  the  Court 
under  all  circumstances  to  allow  the  oath  to  be  put ;  but  the  Court, 
this  being  an  appeal  to  the  equitable  consideration  of  the  Court, 
has  a  right  to  exercise  a  discretion  upon  the  subject ;  and  if  they 
see  reason  to  believe  that  justice  is  likely  to  be  perverted  by  the 
administration  of  an  oath  of  that  description,  they  will  not  give 
authority  for  the  oath  to  be  administered"  (c). 

This  opinion  was  expressed  in  a  case  where  a  bill,  accepted  by 
a  person  in  favour  of  his  brother,  had  been  taken  up  (after  having 
been  past  due)  by  a  creditor  of  the  drawer,  and  where  the  acceptor, 
when  charged  by  the  creditor,  offered  to  prove  by  his  brother's  oath 
that  the  bill  had  been  accepted  without  value ;  but  the  Court  of 
Session  refused  to  allow  the  reference,  because  the  brother  had  been 
rendered  infamous  by  a  conviction  for  a  crime.  On  appeal,  the 
House  of  Lords  waived  deciding  the  general  question  as  to  the  ef- 
fect of  infamy,  but  held  that  the  reference  had  been  properly  re- 
fused in  the  circumstances.  The  doctrine  that  the  Court  has  a 
discretion  to  grant  or  refuse  a  reference  to  oath,  was  given  effect 
to  in  a  subsequent  case  of  special  circumstances,  where  a  party  hav- 
ing been  allowed  to  refer  to  his  opponent's  oath  on  condition  of  con- 
signing a  certain  sum,  and  having,  on  a  change  of  circumstances, 
tendered  a  reference  of  new,  but  x^vithout  consignation,  the  Court 
refused  to  sustain  it  (d).  But  while  these  cases  show  that  a  party 
cannot  insist  on  referring  to  his  opponent's  oath  where  doing  so 


(a)  See  per  L.  Jiwt.-CIerk  Hope  in  Adam  r.  Maclaclilan,  mtpra.  (b)  Bell's  Pr., 

i  22iH.     See  infra,  ?  1^07.  et  teq.  (c)  Rilohio  t-.  Mackay.  1820,  3  W.  S.,  490 ; 

affirming,  4  S.,  634.  {H)  PaUinsun  r.  Robertson,  1646,  0  D.,  226. 
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would  be  unjust  or  improper,  the  Court  will  not  exclude  a  reference 
to  oath  except  for  strong  and  special  reasons  (e).  A  recent  statute, 
indeed,  speaks  of  the  "  right  of  reference  to  oath"  (/). 


II.  As  to  Reference  to  Oath  in  incompetent  and  irrelevant  actions, 
and  Reference  before  Answer. 

§  1540.  The  ordinary  rule,  that  averments  made  in  an  incom- 
petent action  cannot  be  proved,  applies  where  the  proof  tendered  is 
a  reference  to  an  adversary's  oath.  This  rule  was  applied  in  an  ad- 
vocation of  a  judgment  of  an  inferior  court,  where  the  original  ac- 
tion involved  a  challenge  of  a  written  discharge,  which  could  not 
be  set  aside  without  a  reduction  (gr).  So,  in  a  suspension  of  a  charge 
on  a  bill,  where  the  holder,  who  kept  a  public-house  but  had  not  a 
spirit  license,  admitted  that  the  bill  had  been  granted  for  payment 
of  wine  and  the  hire  of  a  prostitute  in  his  house,  and  offered  to 
prove  the  debt  by  the  debtor's  oath,  the  Court,  holding  that  the 
bill  was  utterly  vitiated,  and  could  not  warrant  summary  diligence, 
refused  the  reference  (A). 

§  1541.  In  like  manner,  reference  to  oath  is  incompetent  where 
the  averments  have  been  held  not  to  be  relevant  to  infer  decree  (t), 
or  not  to  be  sufficiently  specific  (A).  And,  where  the  revised  con- 
descendence contains  facts  not  within  the  media  concludendi  of  the 
summons,  a  reference  of  the  whole  cause  to  oath  will  not  be 
granted  (l).  So,  where  a  bankrupt  had  been  discharged  on  a  com- 
position-contract, on  the  footing  that  a  certain  debt  ranked  in  the 
sequestration  was  due,  in  a  suspension  at  his  instance  on  the  ground 
that  the  debt  was  not  due,  but  had  been  fraudulently  reared  up  to 
defeat  the  rights  of  his  creditors,  the  Court  would  not  allow  him  to 
prove  his  averments  by  reference  to  the  charger's  oath  (m).  Thus, 
also,  in  an  action  for  fulfilment  of  an  obligation,  founded  on  a  deed 
deficient  in  the  statutory  solemnities,  the  reference  must  embrace 
the  obligation,  and  not  merely  the  genuineness  of  the  subscription, 
because  proof  merely  of  the  latter  fact  would  not  validate  the  deed, 
or  warrant  decree  (n). 


(e)  Cases  ti^a,  (c)  and  (d).  (/)  16  Vict.,  c.  20,  ?  6. 

(g)  Macfarlane  r.  Watt,  1828,  6  S.,  1096.  (A)  Hamilton  v.  Main,  1828, 

2  S.,  356.    Action  for  the  debt  was  reserved.  (t)  Maclaren  v,  Buik,  1829,  7 

S.^  780.  W  Phoenix  Ins.  Co.  v.  Young,  1834,  12  S.,  921. 

'  (l)  Thomson  r.  Simpson,  1844,  7  D.,  106.  (m)  Gordon  r.  Glen,  1828,  6 

S.,  398.  (n)  See  8upra,  g  813. 
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§  1542.  Nor  will  the  oath  on  reference  receive  effect  on  any 
matter  on  which  it  contradicts  the  deponent's  statements  or  admis- 
sions on  record,  because  he  may  not  contradict  these  by  evidence 
of  any  kind  (o).  And  for  the  same  reason  a  party  may  not  call 
for  his  opponent's  oath  to  prove  a  fact  inconsistent  with  his  own  re- 
cord. 

§  1543.  Reference  to  oath  is  also  incompetent  while  questions 
prejudicial  to  the  merits  of  the  cause  are  undisposed  of.  Thus,  in 
a  suspension,  the  Court  would  not  allow  reference  to  the  charger  s 
oath,  under  reservation  of  objections  to  his  title  (p).  It  follows 
from  this  rule  that  if  the  party  depones  without  reservation,  he  will 
be  held  to  have  waived  his  preliminary  defence.  Accordingly, 
where,  in  an  action  in  the  inferior  court  by  Tumbull,  as  partner  of 
Armstrong,  for  payment  of  work  done  by  Armstrong,  where  the 
defender  objected  to  Tumbull's  title,  and  the  Sheriff,  without  dis- 
posing of  that  defence,  allowed  reference  to  the  defender's  oath,  as 
to  whether  the  debt  was  due  to  Tumbull,  and  the  defender  deponed 
without  reservation ;  he  was  not  allowed,  in  an  advocation  by  Turn- 
bull  (against  whom  the  Sheriff  had  decided)  to  recur  to  his  prelimi- 
nary plea  (r). 

§  1544.  On  account  of  the  peculiar  character  of  this  mode  of 
proof,  it  ought  not,  except  in  very  special  circumstances,  to  be  al- 
lowed before  answer  as  to  the  relevancy  of  the  allegations  on  which 
it  is  tendered.  It  was  allowed,  however,  in  the  following  case, 
which  was  regarded  as  special.  The  debtor  in  a  bill  presented  a 
suspension  on  the  ground  of  no  value,  and  the  creditor  in  his  oath 
on  reference  stated  that  it  was  agreed  the  money  should  be  repaid 
by  instalments  when  the  debtor  could,  and  that  on  the  bill  falling 
due  it  should  be  renewed.  This  oath  having  been  held  negative  of 
the  reference,  the  debtor  was  incarcerated,  whereupon  he  presented 
a  suspension  and  liberation,  on  the  ground  that  payment  was  to  be 
made  in  the  maimer  formerly  stated  by  the  creditor,  and  he  offered 
to  pay  a  sum  to  account  and  grant  a  new  bill  for  the  balance,  and 
craved  leave  to  prove  the  alleged  condition  by  the  creditor's  oath. 
The  creditor  pleaded  that  the  ground  of  suspension  had  been  com- 


(o)  Damley  v,  Kirkwood,  1845,  7  D.,  695-.Noble  r.  Scott,  1848, 6  D.,  727~Thoma8 
V,  Dnmbreck,  1884, 12  S.,  286— iSw/wa,  i  407— But  see  Younger  v.  Pollock,  1882, 10  S., 
670— McDonnell,  v.  Ranken,  1880,  8  ib.,  S\^— Supra,  i  66— M'MiUan  i'.  Stewart,  1816, 
Hume  D.,  924.  In  the  last  two  cases  slight  inconsistencies  between  the  party's  state- 
ments on  record  and  his  oath  were  overlooked.  (p)  Henderson  v.  Smith, 
1850, 14  D.,  688.  (r)  Tumbull  r.  Borthwick,  1830,  8  S.,  786— See  also 
M'Donald  ».  Burden,  1829,  7  S.,  806. 
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petent  and  omitted  in  the  previous  suspension,  and  that  a  second 
reference  to  his  oath  on  the  same  subject  matter  was  incompetent. 
But  the  Court  before  answer  sustained  the  reference  (r).  In  an- 
other case,  where  the  pursuer,  before  the  record  was  closed,  tendered 
a  reference  to  the  oath  of  the  defender,  who  was  above  seventy 
years  old,  the  Court,  feeling  great  doubt  as  to  the  competency  of  a 
reference  on  an  open  record,  suggested  that  the  oath  might  be  taken 
to  lie  in  retentis,  before  answer  as  to  the  defender's  prejudicial  pleas. 
And  this  was  agreed  to  («). 

§  1545.  The  Court  have  allowed  reference  to  the  oaths  of  tu- 
tors and  curators,  before  answer  as  to  the  competency  of  that  mode 
of  proof  {t).  And  where  reference  to  the  oath  of  trustees  (w),  and 
of  a  party's  wife  (v),  was  objected  to,  the  Court  allowed  the  oath  to 
be  taken,  reserving  all  questions  as  to  its  effect.  Keference  to  a 
bankrupt's  oath  has  also  been  allowed,  before  answer  as  to  whether 
it  w^as  competent  evidence  against  his  creditors  (w).  But,  in  com- 
menting on  the  case  last  mentioned.  Lord  Justice-Clerk  Hope  ob- 
served, that  a  reference  before  answer  seems  to  be  repugnant  to 
the  very  foundation  of  the  proceeding  (x);  and,  in  a  case  in  1829, 
where  written  pleadings  had  been  ordered  as  to  the  competency  of 
a  reference  to  the  oath  of  one  of  several  defenders,  the  Court  refused 
to  allow  the  oath  to  be  taken  to  lie  in  retentis  till  the  question  of 
competency  should  be  decided,  although  it  was  stated,  and  not  de- 
nied, that  the  party  was  in  a  very  precarious  state  of  health  (y). 
It  is  not  likely  that  a  reference  to  oath  will  again  be  granted  before 
answer  as  to  the  competency  of  that  mode  of  proof. 

III.  Reference  to  Oath  is  incompetent  on  matters  of  law, 

§  1546.  Oath  on  reference  being  only  admitted  for  the  purpose 
of  ascertaining  disputed  matters  of  fact,  is  incompetent  on  matters 
of  law  (2).  Accordingly,  the  Court  refused  to  allow  a  reference  as 
to  whether  the  defender  was  jointly  liable  with  another  party  in  the 
price  of  a  purchase  of  soap,  holding  that  the  reference  should  have 

(r)  Grant  v.  Marshall,  1861, 18  D.,  600.  (»)  Riley  v,  McLaren,  1868, 

10  D.,  828.  (0  L.  Faimey  r.  L.  Melville,  1662,  M.,  12,808— Hay  v.  Ogstonn, 

1666,  M.,  16,276~See  Bruce  v.  Jack,  1670, 1  B.  Sup.,  609.  («)  Murray  f». 

Laurie'8  Tr.,  1827,  6  S.,  516.  (1^)  MarshaU  v,  Forrest,  1676,  M.,  5861. 

(w)  Blair  v,  Balfour,  1746,  M.,  12,473;  Elch.,  "Arrestment,"  No.  26,  S.  C— Sin- 
clair t>.  Johnston,  1749.  M.,  12,476.  (i)  Adam  v.  Maclachlan,  1847,  9  D., 
668 ;  572.  ( y)  BeU  1;.  Syme's  Tr.,  1829,  7  S.,  898— See  cmtra,  E.  Melvil 
t'.  E.  Perth,  1693,  4  B.  Sup.,  171.                       (2)  Bell's  Pr.,  |  2269. 
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§  1548.  INCOMPETENT  IN  MATTERS  OF  LAW.  919 

been  as  to  the  facts  on  which  the  liability  was  maintained  (a).  So 
a  party  was  not  allowed  to  refer  whether  he  had  been  relieved  of  a 
certain  guarantee  (6).  "  A  reference,  however,  is  not  necessarily 
objectionable  because  it  involves  a  question  of  law ;  for  law  cannot 
always  be  separated  from  fact  before  a  proof,  as  long  experience 
has  shown.  But  the  party  to  whom  a  reference  is  made  seems  en- 
titled to  insist  that  the  separation  shall  be  made,  in  so  far  as  it  can 
be  clearly  done,  that  he  may  not  be  called  on  to  give  an  opinion  on  . 
what  he  is  not  supposed  to  understand  "  (c).^  A  reference  to  oath 
of  resting-owing  is  a  familiar  example  of  this  principle.  In  inter- 
preting such  an  oath,  however,  the  Court  will  separate  the  law  from 
the  facts  deponed  to ;  and  will  not  sustain  a  general  denial  of  rest- 
ing-owing,  unless  that  be  the  proper  legal  inference  from  the  facts 
,  appearing  in  the  oath  (d). 

§  1547.  In  like  manner  "  usage  of  trade,"  or  the  custom  of  a 
district,  is  thought  not  to  be  a  proper  subject  of  a  reference  to  oath, 
especially  as  (if  it  exists)  it  may  easily  be  proved  by  persons  in  the 
trade  or  locality  (e).  But  the  practice  or  usage  on  a  person's  own 
estate,  or  in  his  business  transactions,  being  a  foctum  proprium^ 
may  be  referred  to  his  oath  (/). 

IV.  Reference  to  Oath  is  incompetent  on  matters  involving  Crime 

or  Infamy, 

%  1548.  The  examination  of  a  party  on  oath  as  to  serious  crimes 
charged  against  him  is  opposed  to  the  fair  spirit  of  our  jurispru- 
dence, and  would,  in  general,  be  more  likely  to  elicit  falsehood  than 
truth.  The  defender's  oath  is  therefore  incompetent  in  criminal 
prosecutions,  where  his  "  life,  limb,  or  liberty,"  is  at  stake,  or  where 

(a)  Taylor  v,  HaU,  1829,  7  S.,  666.  (b)  Conacher  t>.  Robertson,  1829,  8 

S.,  141.  (c)  Per  Lord  Corehouse  (Ordinary)  in  Lawson  v,  Murray,  1829,  7 

S.,  880.    See  also  Grubb  v.  Porteous,  1886,  18  S..  608.  (d)  See  supra,  {  463 

et  teq. — 516,  et  teq.  (e)  See  Ewing  v.  M'Eachern,  1824,  3  S.,  9 — Contra,  E. 

Galloway  v.  Telziefer,  1627,  M.,  7198  ;  12,421.  (/)  See  L.  RowaUan  v.  Muir, 

1626,  M.,  12,419. 


1  In  Anstrutber  t;.  Wilkie,  1866,  18  D.,  422,  the  Conrt  pronounced  this  interloctor ; 
— "  Sustain  the  reference,  reserving  aU  questions  as  to  the  relevancy  and  sufficiency  of 
the  averments  offered  to  be  proved."  The  reference  was  sustained  after  parties  had  re- 
nounced probation,  and  after  judgment  in  favour  of  the  pursuer  had  been  given.  The 
action  had  been  decided  apparently  on  a  pure  point  of  law ;  but  the  interlocutor  on  the 
merits  bore  to  have  been  pronounced  "  in  the  circumstancep  of  the  case."  Th«>  oath, 
when  taken,  was  admitted  to  be  negative. 
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920  BEFERENCE  TO  OATH  INCOMPETENT        §  1548- 

the  conviction  infers  infamy  (g).  But  it  has  repeatedly  been  re- 
ceived in  cases  punishable  only  by  fine  (A)  ;  and  it  was  allowed  in 
one  case  where  the  prisoner  was  to  be  fined  and  sent  abroad  as  a 
recruit,  which  was  said  to  be  "  only  a  useful  disposal  of  such  as 
would  not  live  regularly  at  home  "  (^).  None  of  those  cases,  how- 
ever, are  of  recent  date ;  and  it  may  be  doubted  whether  reference 
to  the  panel's  oath  would  now  be  allowed  in  any  criminal  prosecu-  • 
.tion  (i). 

§  1549.  In  a  civil  action  for  reparation  of  the  damages  occa- 
sioned by  criminal  acts,  referring  to  the  defender's  oath  is  also  in- 
competent ;  because,  even  although  the  oath  taken  in  the  former 
were  not  to  be  used  in  the  latter,  the  party  might  be  greatly  preju- 
diced on  his  trial  by  having  emitted  it  (Z).  Accordingly,  the  refer- 
ence has  been  held  inadmissible  in  an  action  of  damages  for  a 
serious  assault  punishable  by  imprisonment  (m)  ;  and  in  an  action 
of  damages  for  sending  a  threatening  letter,  as  that  inferred  a  simi- 
lar penalty  (n) ;  whereas  in  civil  actions  laid  on  assaults  which 
merely  inferred  a  fine,  the  oath  was  received,  when  it  was  the 
practice  to  take  it  in  the  criminal  courts  in  such  cases  (o).  Of  late, 
the  point  seems  not  to  have  occurred  purely  in  a  civil  suit  regard- 
ing such  slighter  ofifeilces ;  but  the  leaning  of  the  Court,  as  indi- 
cated in  several  cases,  is  against  allowing  reference  to  oath  in 


(ff)  Stair,  4,  44,  6— Ersk.,  4,  2,  9— lb.,  4,  4,  94—2  Hume,  887— Tait  Ev.,  288. 

(A)  Authorities  in  preceding  note.  It  has  been  received  in  prosecutions  for  smug- 
gling Irish  grain ;  BosweU  v.  Gray,  1712,  M.,  9898— Hamilton  v.  Boyd,  1742,  M.,  7886 ; 
9402;— in  offences  against  the  game  laws;  Proc-Fisc.  of  Edinburgh  v,  Wilson,  1787, 
M.,  12,442 ; — and  against  the  monopoly  of  the  post-office ;  Proc.-Fisc.  of  Edinburgh  9. 
Murray,  1787  (not  rep.),  noted  in  Ersk.,  8, 1,  29,  note  * ; — ^in  prosecutions  for  conduct 
inferring  a  challenge  to  fight  a  duel;  Proc-Fisc.  of  Edinburgh  v.  Campbell,  1786,  M., 
9400 ;  Elch.,  "  Proof,"  No.  8 ; — and  for  prosecutions  for  cutting  down  another  person's 
trees;  Burnett,  1687,  2  Hume,  887  {contra,  Stirling  v.  Christie,  1762,  M.,  9408,  which 
is  said  to  be  misreported,  see  Logan  v.  Howatson,  1775,  M.,  10,492).  In  prosecutions 
for  usury,  which  were  of  a  quasi  criminal  kind,  and  inferred  nullity  of  the  obligation 
and  security,  the  oath  of  the  accused  was  admissible  by  1597,  c.  251,  explained  by  1600, 
c.  7 — 2  Hume,  886— See  infra,  {  1549  (p).  But  this  was  rather  an  oath  in  supplement 
than  on  reference,  as  the  act  1597,  c.  251,  allowed  the  oath  of  party  and  all  other  law- 
ful probation  conjoined  therewith.    See  also  2  Al.,  587. 

(f )  BosweU  V.  Irvine,  tupra — but  see  Proc.-Fisc,  of  Edinburgh  v,  Wilson,  mpra. 

(k)  See  2  Hume,  887—2  AL,  586,  7— Shand,  895,  and  cases  noted  infra,  {  1549  {p) 
—Contra,  Tait  Ev.,  288.  (Q  Ivory's  note  (45)  to  Ersk.,  4,  2,  9.    See  mpra, 

g  1412.  (m)  Brown  v.  Miller,  1828,  6  S.,  561.  (n)  M'Callum  v. 

M*Call,  1825,  8  S.,  551.  (o)  Edgar  v.  DarUng,  1684,  M.,  9898 ;  1  B.  Sup.,  849 

—Gordon  v.  Cruickshanks,  1678,  M.,  9897.  See  also  Elphinstone  v.  Elphinstone,  1609, 
M.,  9889. 
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actions  of  this  kind  (p).  In  actions  of  reduction-improbation, 
forgery  is  usually  alleged  only  Jictione  juris,  in  order  to  compel 
production  of  the  writings  called  for ;  and  the  conclusion  to  have 
the  defender  punished  as  accessory  to  forgery  is  merely  a  clause  of 
style,  which  has  no  practical  effect.  Accordingly,  the  libel  may  be 
referred  to  the  defender's  oath  (r),  unless  the  ground  of  action  is  a 
forgery  for  which  he  might  be  responsible  criminally.  The  defen- 
der s  oath  on  reference  may  also  be  taken  in  actions  of  damages  for 
defamation,  unless  where  the  slander  is  one  which  may  found  a 
criminal  prosecution  («). 

§  1550.  It  seems  never  to  have  been  decided  whether  reference 
to  oath  on  a  matter  inferring  penal  consequences  is  competent,  if 
the  party  has  been  secured  against  the  risk  of  a  criminal  prosecu- 
tion bj'  a  verdict  of  acquittal,  or  by  having  turned  Queen's  evidence, 
or  if  he  has  been  already  convicted  and  punished  for  the  offence  (t). 

§  1551,  The  oath  of  a  party  may  be  taken  on  averments  which 
cast  a  stain  on  his  moral  character,  but  do  not  infer  legal  infamy  or 
liability  to  criminal  prosecution  (u), 

§  1552.  Heference  to  oath  in  a  civil  case  on  a  matter  inferring 
criminality  is  not  incompetent  in  itself,  but  from  privilege  of 
party,  which  may  be  waived  either  expressly  or  by  implication  (t;).^ 

Some  farther  illustrations  on  this  subject  will  be  found  in  the 
chaptor  on  the  examination  of  witnesses  on  matters  inferring  in- 
famy. 

§  1553.     It  is  incompetent  in  any  criminal  proceeding,  whether 

(/>)  Thomson  v.  A  B,  1828,  7  S.,  82— Ewing  v.  M*Eachern,  1824,  8  S.,  »— Roger  v. 
Cooper,  1828,  2  S.,  444,  infra  («).  In  Ritchie  u.  Lyall,  16th  Feb.  1810  (not  rep.,  nott^d 
in  Gordon  v.  CampbeU,  22d  Dec.  1809,  F.  C),  it  was  considered  to  be  incompetent  to 
refer  usnry  to  the  oath  of  the  pursuer  in  an  action  for  payment  of  the  debt,  the  act 
1600,  c.  7,  making  it  competent  to  take  only  the  defender's  oath  in  cases  of  usury.  See 
aupra  (A).  (r)  Clark  v,  Hyndman,  20th  Nov.  1819,  F.  C,  Session  Papers.     See 

also  Thomson  v.  Ross,  1677,  M.,.9397.  (#)  M*Callum  v.  M'Call,  1825,  8  S.,  661. 

In  Roger  v.  Cooper,  1823,  2  S.,  444,  where  a  slander  was  prosecuted  for  fine  and  pali- 
node (according  to  a  practice  now  obsolete),  reference  to  the  defender's  oath  was  not  al- 
lowed ;  but  in  the  subsequent  case  of  M'CaUum  v.  M'Call,  it  was  mentioned  from  the 
bench  that  there  were  "  other  peculiar  circumstances  which  weighed  with  the  Court  in 
rejecting  the  reference."  {t)  The  competency  of  the  oath  in  such  cases  U 

favoured  by  Jantzen  v.  Easton,  8d  Feb.  1814,  F.  C,  supra,  §  1896.  See  also  Gordon  v. 
Gordon,  1731,  Cr.  and  St.,  60.  {u)  Cameron  v.  Armstrong,  1861,  18  D.,  1266— 

Supra,  i  1896.  (v)  Gordon  v.  Gordon,  mpra.    From  this  case  it  would  seem 

that  if  a  party  has  waived  his  privilege,  he  cannot  retract  and  refuse  to  bo  examined,  or 
resist  a  judgment  holding  him  as  confessed  for  not  deponing. 


*  Conacher  v.  Conacher,  1869,  21  D.,  j97. 
VOL.  II. 
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at  the  instance  of  the  public  or  of  a  private  prosecutor,  to  refer  the 
libel  to  the  prosecutor's  oath  (iv). 


V.  A  t  what  stage  of  the  process  Reference  to  Oath  may  be  made, 

§  1554.  It  is  doubtful  whether  reference  to  oath  is  competent 
on  an  open  record  (x).  In  older  practice  one  who  had  adduce4 
parole  or  written  evidence,  could  not  refer  to  his  opponent  s  oath, 
because  he  was  held  to  have  elected  his  mode  of  proof  (^),  and  the 
reference  might  have  inferred  perjury  in  the  witnesses  or  party  (z). 
But  it  has  now  been  settled  for  a  long  time,  that  even  if  a  party 
has  succeeded  in  a  proof  led  by  himself  or  by  his  adversary,  he  will 
not  be  entitled  to  decree  unless  he  can  stand  to  his  case  on  oath  (a). 
The  reference  may  be  made  after  the  verdict  of  a  jury  has  been  re- 
turned against  the  party  referring  (6),  and  even  after  the  verdict 
has  been  applied,  provided  the  decree  following  upon  it  has  not 
been  extracted  (c).  The  Law  of  Evidence  Act  of  1853  makes  it 
incompetent  for  one  who  has  called  and  examined  his  opponent  as 
a  witness,  to  refer  the  cause  or  any  part  of  it  to  his  oath  (rf).® 

§  1555.  The  cases  in  which  the  reference  has  been  allowed  at 
the  end  of  the  cause,  proceed  on  the  footing  that  it  is  competent 
any  time  before  the  action  is  taken  out  of  Court  by  extracting  the 
decree  (e).  One  learned  judge,  however,  considered  that  even  after 
extract  the  case  might  be  opened  up  by  suspension,  in  order  to  al- 
low reference  to  the  successful  party's  oath  (/).     But  this  does  not 


(w)  Cameron  v.  Paul,  1853,  1  Irv.,  316—2  Hume,  403—8  Al.  Cr.  Law,  623. 

(z)  See  Riley  »;.  M'Laren,  1853,  16  D.,  323— -S'wpra,  §  1544— /n/ra,  ?  1565. 

(y)  Cases  in  Mor.,  12,123 ;  12,135,  9 ;  12.156 ;  12,449.  {z)  Irvine  v.  Irvine, 

1676,  M.,  12,112 ;  12,143— Duff  v,  Keith,  1624,  M.,  9389.  (a)  Law  v.  Lundin, 

1747.  M.,  12.158;  Elch.,  "Oath  of  Party,"  No.  2,  S.  C— Dalziel  v.  Richmond,  1792, 
M.,  9407— Fleming  v.  Simpson,  1798,  Hume  D.,  412— Gray  v.  Leny,  1801,  Hume  D., 
414— Campbell  ».  Turner,  1822,  1  S.,  688--Cameron  v.  Armstrong,  1861,  13  D.,  1256. 

(h)  Clark  V.  Hyndman,  20th  Nov.  1819,  F.  C— Murray  v.  Murray,  1889,  1  D.,  484 
—Wallace  v.  Robertson,  1839,  2  D.,  204— Binnio  v.  Willox,  1844,  6  D.,  520.  But  the 
Court  will  not  delay  applying  the  verdict  on  the  ground  that  the  losing  party  contem- 
plates referring  the  whole  cause  to  his  adversary's  oath ;  Sheriff  v.  Sheriff's  Tr.,  1886, 
15  S.,  115.  (c)  Sheriff  v.  Sheriff^s  Tr.,  nipra.  (d)  16  Vict.,  c.  20.  §  5. 

(0  Cases  in  notes  (a),  (6)— See  also  M*Lennan  r.  Reid,  1826,  4  S.,  781. 

(/)  Per  L.  Balgray  in  Clark  v,  Hyndman,  20th  Nov.  1819,  P.  C. 


3  See  Rutherford  v.  Marshall,  1861,  28  D.,  1276,  and  Renny  v.  Will,  July  18,  1868, 
not  yet  reported.    These  cases  are  noted  infra,  {  1711,  note. 
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seem  to  have  ever  been  attempted,  and  it  would  probably  be  held 
inadmissible  on  the  ground  of  competent  and  omitted.* 

Reference  to  the  oath  of  a  party  seems  to  be  competent  where 
the  Court  of  Session  had  decided  the  case  against  him,  but  the 
House  of  Lords  had  reversed  the  judgment,  and  remitted  to  the 
Court  to  proceed  with  the  cause  (g), 

§  1556.  In  Bill  Chamber  cases  the  suspender  may  refer  to  the 
charger's  oath,  after  the  note  of  suspension  has  been  refused,  pro- 
vided the  certificate  of  refusal  has  not  been  issued  {h).  And  the 
reference  was  allowed  after  the  issuing  of  the  certificate,  where  the 
case  had  been  kept  in  Court  by  a  reclaiming  note,  on  which  the , 
Inner  Ilouse  had  adhered  to  the  Lord  Ordinary's  interlocutor,  and 
remitted  to  him  to  decern  for  expenses  (t).* 

§  1557.  Lord  Stair  (i)  lays  down  that  one  may  not  be  forced 
to  depone  on  reference,  unless  the  party  referring  renounces  all 
other  probation,  and  depones  that  he  has  none,  especially  that  he 
has  no  probative  writ  on  the  point ;  "  because  the  malice  of  some 
in  small  matters  may  be  so  great  as  to  be  content  to  lose  the  point 
referred,  so  that  they  might  make  the  swearer  infamous  by  reserv- 
ing his  writ  to  the  contrary."  Mr  Erskine  (l)  and  Professor 
Bell  (w)  state  the  same  rule ;  but  no  modern  case  has  been  found 
in  support  of  it* 

(ff)  Rcid  p.  Hope.  1826,  4  S.,  402.  (A)  A  B,  1848,  16  Sc.  Jur.,  86— Mac- 

donald  v.  Cooper,  1848,  10  D.,  740— See  Aitchison  v.  M'Donald,  1823.  2  S.,  829;  etmtra. 
Young  p.  Patton.  1826,  6  S.,  151.  (i )  Brown  v.  Ferguson,  1862,  14  D.,  841. 

(k)  Stair,  4.  44,  2.  (I)  Erak.,  4,  2,  8.  (m)  BeU's  Pr.,  i  2264. 


^  So  long  as  the  caae  remains  in  Court  to  any  effect,  a  reference  is  competent.  Thus 
a  reference  to  the  oath  of  the  pursuer  was  sustained  after  a  decree  on  the  merits  had 
been  extracted,  but  before  approval  of  the  auditor's  report  and  decemiture  for  expenses ; 
Drew  w.  Drew,  1866,  17  D.,  784 — See  also  Bannerman  v.  MelviUe,  17  D.,  House  of 
Lords,  6— Conacher  v.  Conacher,  1869,  21  D.,  697, — ^where,  after  the  verdict,  a  refer- 
ence to  the  oath  of  a  party  in  Australia  was  sustained  of  consent,  the  party  refer- 
ring finding  caution  for  the  sum  found  due  by  the  verdict,  and  paying  expenses.  In 
Scott  t).  Livingstone,  1881, 10  S.,  107  and  174,  after  an  interlocutor,  which  sustained 
the  defence  and  assoilzied  the  defender,  had  been  pronounced,  the  pursuer  put  in  a 
minute  of  reference  to  the  defender's  oath ;  but  the  Court  held,  that  after  a  cause  had 
been  decided,  an  incidental  petition,  craving  the  Court  to  allow  the  reference,  was  re- 
quisite. The  principle  of  this  decision  was  recognised  in  Winton  &  Co.  v.  Thomson  & 
Co..  1862,  24  D.,  1094 ;  but  it  was  there  held  that  a  note  addressed  to  the  President  of 
the  Division,  accompanying  the  minute  of  reference  and  craving  that  it  should  be  sus- 
tained, was  equivalent  to  an  incidental  petition. 

»  Winton  &  Co.  v,  Thomson  &  Co.,  1862,  24  D.,  1094. 

*  Although  parties  have  renounced  probation,  a  reference  to  oath  is  competent  after 
judgment  is  pronounced;  Anstruther  v.  Wilkie,  1866,  18  D.,  406. 

t2 
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024  AT  WHAT  STAGES  OF  A  CAUSE  §  1558- 

§  1558.  There  is  not  any  general  rule  that  the  party  referring 
after  verdict  or  decree,  must  pay  the  previous  expenses ;  and  this 
will  be  required  or  not  according  to  the  circumstances  (n).  Where 
the  reference  seemed  to  be  made  in  order  to  create  delay,  as  where 
tlie  party  was  abroad  at  the  time,  the  Court  allowed  it  only  on  con- 
signation of  sums  which  had  been  previously  decerned  for  (o)  J 

Where,  after  a  party  had  obtained  a  verdict,  his  oath,  emitted 
on  a  reference  of  the  whole  cause,  was  found  to  be  aflSrmative  of 
the  reference,  the  other  party  was  held  entitled  to  the  expenses  of 
the  trial,  as  well  as  the  other  expenses  in  the  case,  because  they 
.had  been  occasioned  by  the  deponents  improper  conduct  in  main- 
taining pleas  contrary  to  equity  and  truth  (p). 

§  1559.  Where  the  interlocutor  of  a  Lord  Ordinary  has  become 
final,  but  has  not  been  extracted,  the  motion  for  a  reference  to  the 
successful  party's  oath  must  be  made  before  the  Lord  Ordinary  (r), 
in  the  same  way  as  after  final  decree  in  the  Inner  House  the  mo- 
tion is  made  to  the  Court  without  an  appeal  to  the  House  of  Lords. 

VL    When  may  only  a  Part  of  the  cause  he  referred  f 

§  1560.  When  the  reference  is  made  during  the  progress  of  the 
cause,  it  may  be  confined  to  individual  points  of  fact  (s).  But, 
when  tendered  after  decree,  it  must  embrace  the  whole  libel  or  de- 
fence, or  at  least  such  facts  as  will  be  conclusive  of  the  cause,  other- 
wise it  would  open  up  the  litigation,  instead  of  ending  strife  {t), 

(n)  See  Campbell  v.  Turner,  1822,.  1  S.,  688— Wallace  v.  Robertson,  1889,  2  D..  204 
— Nisbct  V.  Taylor's  Exec,  1840,  8  D.,  832— Sayer's  Assignee  v.  Haldane,  ib.,  1006— 
Binnie  v.  Willox,  1843,  6  D.,  620.  (o)  Mainwaring  v,  Baxter,  4th  Feb. 

1812,  F.  C— M*Kenzie  r.  Mcintosh,  1828,  6  S.,  1067— Pattinson  v,  Robertson,  1846,  9 
D.,  226— Compared  with  M'Ewan  r.  Mnirhead,  1862,  15  D.,  16.  (/»)  Mnrray 

r.  Murray,  1839,  1  D.,  484.  (r)  M'Lennan  v,  Murray,  1826,  4  S.,  781. 

(#)  Cowan  V.  M'Cormack,  21  st  Nov.  1811,  reported  in  note  to  White  ».  Murdoch, 
9th  June  1812,  F.  C— Welsh  v.  Ker,  1828,  2  S.,  126— Moore  v.  Young,  1848,  5  D.,  494 
—Tait  Ev.,  236— Shand  Pr.,  889.  {t)  White  r.  Murdoch,  »Mpra— Butters 

V.  Loch,  1830,  8  S.,  848— Ogle  ».  Smith,  1824,  8  S.,  629— Rowland  t>.  Stevenson,  1827, 
6  S.,  272— Thomson  v.  Paterson,  1880,  2  De.  and  And.,  177.  But  it  is  not  necessary 
til  at  the  conclusiveness  of  the  reference  be  manifest  from  the  tonus  of  the  minute.  In 
Broom  v.  Edgley,  1848,  5  D.,  1098,  Lord  Justice-Clerk  (Hope)  observed,  "  The  reference 
may  not  lead  at  once  to  judgment  against  the  defenders,  but  if  it  shall  be  sufficient  to 
overturn  the  defence,  upon  which  alone  the  defenders  were  assoilzied,  it  will  destroy 
that  judgment.  I  need  not  enter  into  the  question  raised  by  the  defenders,  whether, 
after  final  judgment,  a  reference  to  oath  must  always  be  in  terms  which  lead,  of  neces- 
sity, to  a  decree  for  payment.  I  am  aware  of  no  such  inflexible  rule."  The  proper 
form  for  the  reference  after  a  vordict,  is  of  the  issues  in  the  "  cause,  and  all  relevant 


7  Conachcr  v  Conaclier,  1869,  21  D.,  697. 
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§  1663.       REFERENCE  TO  OATH  IS  INCOMPETENT.  925 

But  a  party  may  refer  one  part  of  a  case  \vitbout  abandoning  a  de- 
cree in  his  favour  on  another  part  which  is  independent  of  the 
point  referred  (m).  In  an  action  of  aliment  of  a  bastard  child, 
where  the  Sheriff  found  that  the  birth  of  the  child  was  proved,  but 
that  there  was  not  a  semiplena  probatio  of  the  paternity,  and  as- 
soilzied accordingly,  the  pursuer  was  allowed,  in  an  advocation,  to 
have  a  finding  of  the  fact  of  the  birth,  and  to  refer  only  the  ques- 
tion of  paternity  to  the  defender's  oath,  although  the  latter  con- 
tended that  that  did  not  exhaust  the  cause  {x). 

As  already  noticed,  a  reference  of  the  whole  cause  will  not  be 
allowed  where  there  are  irrelevant  or  incompetent  allegations,  be- 
cause these  would  be  embraced  by  such  a  reference  (y). 

§  1561.  Where  a  party  in  the  inferior  court  objected  to  a  refer- 
ence after  decree  as  not  exhausting  the  cause,  and,  on  the  Sheriif 
repelling  his  objection,  acquiesced  and  deponed ;  the  Court  of  Ses- 
sion held  him  barred  from  insisting  in  the  objection  in  an  advoca- 
tion (2). 

§  1562.  If  a  party  makes  a  reference  of  more  than  is  necessary 
to  entitle  him  to  judgment,  he  is  not  bound  to  prove  such  surpltis 
matters  of  fact,  but  he  will  succeed  if  the  oath  is  aflSrmative  of  the 
facts  which  are  necessary  to  sustain  his  libel  or  defence  (a). 

VII.  The  oath  must  be  emitted  071  a  Judicial  Reference  in  causa. 

§  1563.  As  afterwards  more  fully  illustrated,  reference  to  oath 
is  a  quasi  contract,  by  which  the  parties  agree  to  determine  finally, 
by  a  particular  mode  of  proof,  the  truth  or  falsehood  of  certain  al- 
legations. It  is,  therefore,  indispensable  that  a  party  should  de- 
pone under  a  judicial  reference  to  his  oath  i«  the  individual  cause (6), 
otherwise  statements  would  be  held  as  conclusive,  which  the  parties 

facta  ••;  Binnie  r.  Willox,  1844,  6  S.,  620.  In  Clark  v.  Hyndman,  20th  Nov.  1819,  F.C., 
Sess.  Papera,  the  reference  was  of  "  the  facts  admitted  to  probation,  as  contained  in  the 
issues  sent  to  the  jnry."  («)  Campbell  v.  Turner,  1822,  1  S.,  538.     Here, 

in  a  suspension  of  charges  on  two  bills,  and  a  reduction  of  the  bills,  the  Court  having 
suspended  and  reduced  as  to  one  of  them,  the  susjx'uder  was  allowed  a  reference  to  the 
cliarger's  oath  as  to  the  other,  without  giving  up  his  partial  decree. 

(z)  Cameron  r.  Armstrong,  1851, 13  D.,  1256.  This  seems  to  be  the  farthest  length 
the  Court  have  gone  in  allowing  a  partial  reference  after  decree.  It  appears  to  conflict 
with  the  general  rule  laid  down  in  previous  cases.  (y)  Phor-nix  hnur.  Co.  r. 

Young,  1834,  12  S.,  021-Thomson  v.  Simpson,  1844.  7  D..  \m— Supra,  I  1641. 

(2)  Brown  v.  Edgley,  1843,  5  D.,  1087.  {a)  Per  L.  Mackenzie  in  Heddle 

r.  Baikie,  1841,  8  I).,  376— See  also  tupra,  i  65,  et  seq.  (6)  Tait  Ev.,  236— 

Shand's  Pr.,  890— Ford  v.  hii  Crs.,  1828,  6  S..  ^V,'X 
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926  REFERENCE  TO  OATH  §  1563- 

did  not  agree  to  abide  by,  and  which  may  have  been  made  erro- 
neously, without  sufficient  information  on  the  one  part,  or  sufficient 
interrogation  on  the  other.  Accordingly,  statements  which  a  party 
may  have  made  on  the  merits  of  the  case,  when  examined  as  a 
haver,  will  not  be  evidence  in  his  own  favour  (c) ;  and  if  they  are 
to  his  prejudice,  they  wall  not  be  final  against  him,  as  if  they  had 
been  made  under  a  reference  to  his  oath  (rf).  It  is  doubtful,  in- 
deed, if  they  will  be  admissible  against  him  to  any  eff'ect  (e).  In 
like  manner,  the  deposition  of  a  party  examined  as  a  witness  under 
tlie  Law  of  E\'idence  Amendment  Act  has  not  the  effect  of  an  oath 
on  reference  (/),  but  is  subject  to  be  redargued  by  contrary  evi- 
dence, and  to  be  weighed  like  any  other  part  of  the  proof  (g). 

On  the  same  principle  the  oath  on  reference  in  one  cause,  al- 
though it  will  be  received  in  another  cause  as  an  admission  by  the 
party,  will  not  be  conclusive  against  him,  because  it  was  not  emit- 
ted on  a  reference  in  the  cause  in  which  it  is  afterwards  founded 
on  (A). 

§  1564.  Again,  where  a  summons  for  payment  of  a  debt  referred 
its  constitution  and  subsistence  to  tlie  defenders  oath,  and  the  will 
of  the  summons  contained  a  certification  that,  if  the  defender  failed 
to  appear  and  depone  he  shall  be  held  as  confessed,  and  where  de- 
cree in  absence  was  pronounced  thereupon,  the  defender  having 
died,  his  representatives  were  reponed  against  the  decree,  which 
was  held  not  to  have  proceeded  as  on  confession,  since  the  libel 
had  not  been  referred  to  the  oath  of  the  deceased  under  judicial 
authority  (i). 

§  1565.  At  one  time  it  was  the  practice  to  insert  in  summonses 
a  reference  to  the  defender  s  oath  (k) ;  but  the  case  just  noticed 
shows  that  a  decree  in  absence  on  such  a  summons  has  not  any  pe- 
culiar virtue ;  while,  if  the  defender  appears,  the  reference  can  be 
made  without  the  summons  concluding  for  it.  The  practice  has, 
tlierefore,  become  obsolete.  It  is  irregular  to  refer  to  a  party's  oath 
in  a  plea  in  law  (J),  or  in  any  other  part  of  the  record,  which  ought 
only  to  set  forth  the  averments  and  pleas  of  the  parties,  not  their 
mode  of  proof.     The  proper  practice  is  to  lodge  a  minute  stating 

(c)  Elliots  V,  Ainslie,  1749,  M.,  9863— Yule  v.  Robertson,  1788,  M.,  9419.  See  supra, 
U  1359,  1438.  (d)  Supra,  J  1438.  {e)  Supra,  ?  ib. 

(/)  16  Vict.,  c.  20,  J  6.  {g)  See  chapter  on  the  Evidence  of  Party  Wit- 

nesses, infra.  (A)  See  supra,  §  1434.  (i)  Nicholson  v.  M'Leod, 

23d  November  1810,  F.  C— Contra,  1  Ivory's  Form  of  Process,  289. 

(*)  Shand's  Pr.,  887.     See  a  curious  instance  of  this,  infra,  §  1667,  (c). 

(I)  Thomson  v.  Wyld,  1840.  3  D.,  150. 
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§  1567.  MUST  BE  JUDICIAL.  927 

the  matters  to  be  reserved,  to  which  the  Court  or  Lord  Ordinary  in- 
terpones  authority,  if,  after  hearing  parties,  they  approve  of  the  re- 
ference. In  one  case,  the  Lord  Ordinary  on  the  Bills,  erroneously 
supposing  that  the  suspenders  had  referred  to  the  charger's  oath, 
appointed  him  to  depone,  and  his  oath  was  accordingly  taken  in 
presence  of  the  suspenders,  who  put  some  questions  to  him.  On 
the  oath  (which  was  negative)  being  reported,  the  suspenders 
pleaded  that  it  w^as  inept,  as  no  reference  had  been  made ;  but  the 
Lord  Ordinary  and  the  Court  held  that  it  was  binding,  as  the  facts 
and  circumstances  implied  a  reference  on  the  part  of  the  suspenders, 
who  might  have  founded  on  the  oath  if  it  had  been  favourable  to 
them  (m).® 

§  1566.  It  may  be  added  that  a  procurator  in  an  inferior  court 
requires  special  authority  to  enable  him  to  refer  to  the  oath  of  his 
client's  adversary  {n);  whereas  this  power  is  embraced  by  the  gene- 
ral mandate  to  a  party's  advocate  (o). 


CHAPTER  II.— OF  RETRACTING  A  REFERENCE  TO  OATH. 

§  1567.  A  party  who  has  referred  to  his  opponent's  oath  is  usu- 
ally entitled  to  retract  the  reference  at  any  time  before  the  oath 
has  been  emitted,  provided  no  cliange  of  circumstances  has  occurred, 
whereby  the  retractation  w^ould  place  the  other  party  in  a  worse 
position  than  he  held  previously  (a).     But  where,  after  a  defender 

(m)  Hewitt  r.  Pollock,  1821,  1  S.,  178.  (A  note  of  the  Judges'  speeches  is  given  in 
1  S.,  new  ed.,  169).     See  also  Hamilton  v.  Lindnay,  1852,  14  D.,  844. 

(n)  A.  S..  10th  July  1839,  J  84— Hardy  v,  AUan,  1709,  M.,  12.248— Inglis  v.  FuUer, 
1712,  M.,  12,249— Grahams  v.  Ferguson,  1776,  M.,  ib.  (o)  See  Gilfillan  v. 

Brown,  1833,  11  S.,  548— Currie  p.  Glen,  1846,  9  D.,  308— Forbes  r.  L.  Duffus,  19th 
January  1837,  F.  C— Shand's  Pr.,  154.  (a)  Chalmers  v.  Jackson.  18th  Feb- 

ruary 1813,  F.  C— Hall  v.  Hardic,  18th  March  1810,  reported  in  note  to  Chalmers  r. 
Jackson — Houlditch  v.  Johnston,  20th  December  1809,  also  there  noted — Binnio  v. 
Mack,  1832,  10  S.,  266— Leitchos  v,  Locheads,  1676,  M.,  16,676— Bowsio  p.  Harvey, 
1832,  6  Dc.  and  And.,  125.  See  also  Jamieson  r.  Wilson,  1853, 15  D.,  414— Tait's  £v., 
237— Shand's  Pr.,  896. 


s  The  terms  of  a  minute  of  reference  to  oath  should  be  precise  and  definite ;  and  a 
minute  which  embraces  different  lines  of  examination  is  irregular ;  jjtr  Lord  Justice- 
Clerk  (Hopt*)  in  Finlay  v.  Outram,  1861.  14  D.,  6^. 
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had  referred  to  the  oath  of  the  pursuer,  who  thereupon  deferred 
back  to  the  defender ;  and  where  the  defender  died  before  the  oath 
was  emitted,  and  his  heir,  on  being  sisted  in  his  room,  sought  to 
retract  the  original  reference,  the  Court  held  that  to  be  incompe- 
tent, because  the  heir  s  object  evidently  was  to  take  advantage  of 
his  ancestor  s  death,  whereby  the  deference  had  been  rendered  in- 
operative (b).  A  party  will  not  be  allowed  to  retract  a  reference 
after  the  other  party  has  deponed  to  certain  of  the  articles  re- 
ferred (c).  Nor  will  a  retractation  be  allowed  where  the  object  of 
the  party  is  merely  delay  (d).  In  one  case,  where  a  summons  was 
referred  to  the  defender's  oath,  and  he  gave  in  a  qualified  oath, 
whereupon  the  pursuer  attempted  to  resile,  being  willing  that  the 
defender  should  take  out  protestation  against  him,  the  Court  held 
that  the  pursuer  must  either  accept  the  oath,  or  be  excluded  from 
taking  it  at  a  subsequent  stage  of  the  cause  (c).  If  the  Court  had 
interponed  authority  to  the  reference,  the  pursuer  would  not  have 
been  allowed  to  resile  from  it  on  any  terms. 

§  1568.  The  party  retracting  must  bear  the  expense  which  the 
reference  has  occasioned  to  his  opponent ;  and  in  unfavourable  cases 
the  Court  inflict  on  him  a  farther  payment  of  expenses  (/). 


CHAPTER  III. — OF  DEFERRING  TO  THE  OATH  OF  THE  PARTY 
WHO  MAKES  THE  REFERENCE. 

§  1569.  When  a  party,  to  whose  oath  reference  has  been  made, 
is  not  in  a  position  to  speak  distinctly  upon  the  facts,  he  may  defer 
to  the  oath  of  his  opponent ;  and  the  Court  will  require  that  party 
to  depone  whom  they  consider  to  have  had  the  best  opportunities 
of  knowing  the  facts  (g). 


(b)  GaJbraith  r.  M^NeiU,  1828,  7  S.,  68.  (c)  Henry  v.  Lyon,  1681,  1  B. 

Sup.,  821 ;  881,  S.  C.  (d)  Chalmers  v.  Jackson,  wpra— Tail's  Ev.,  287— 

Shand*B  Pr.,  396.  {e)  L.  Torrie  v.  W^ardlaw,  1627,  M.,  9891. 

(/)  Chalmers  v.  Jackson,  supra.  {ff)  Stair,  4,  44,  18— Erek.,  4,  2,  8— Tait 

Ev.,  287-^liphant  v.  Ker,  1627.  M..  9891— Gnlbraith  v.  M'Neill,  supra. 
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CHAPTER  IV. — OF  REFERRING  TO  THE  OATH  OF  ONE  PERSON 
AS  REPRESENTING  OR  BINDING  ANOTHER. 

§  1570.  In  general,  the  appeal  to  an  adversary's  conscience, 
which  is  involved  in  a  reference  to  oath,  can  only  be  made  by  refer- 
ring to  the  oath  of  the  party  who  has  the  substantial  interest  in  tlie 
cause.  There  are  cases,  however,  in  which  one  person  so  fully  re- 
presents another,  or  a  number  of  others,  that  a  reference  to  his  oath 
is  competent  where  they  are  interested.  On  these  points  some 
illustrative  cases  will  be  found  in  the  corresponding  chapter  upon 
admissions  (a).  But  in  regard  to  such  cases  it  will  be  observed, 
that  the  power  to  make  a  simple  admission  in  the  name  of  a  person 
may  be  conferred,  where  authority  to  bind  bim  absolutely  by  an 
oath  on  reference  would  be  withheld. 

§  1571.  No  clearly  defined  rule  can  be  laid  down  as  to  the  na- 
ture and  extent  of  the  authority  which  allows  one  person  to  bind 
another  by  his  oath  on  reference.  In  general,  the  Court  rejected 
the  oath  of  a  person  who  was  not  excluded  as  a  witness  under  the 
old  objection  of  interest ;  and  this  was  sometimes  regarded  as  test- 
ing the  competency  of  the  reference  (6).  But  it  does  not  meet  the 
case  of  reference  to  a  party's  wife  (c) ;  while  it  is  only  a  very  few 
of  the  persons  who  came  wuthin  the  class  of  interested  witnesses, 
whose  oaths  would  be  competent  against  those  associated  with 
them.  The  rules  on  the  point  must  therefore  be  examined  in  de- 
tail, with  reference  to  the  different  modes  in  which  one  person  may 
represent  another. 

I.  Reference  to  Oaths  of  Co-Partners  and  Joint  Adventurers. 

§  1572.  During  the  subsistence  of  a  copartnery  each  of  the 
partners  has  full  powers  of  administration,  and  can  bind  the  others 
in  all  matters  connected  with  the  common  business.  But  it  does 
not  seem  to  have  been  settled  whether  this  principle  allows  a  per- 
son litigating  with  a  company  on  a  matter  within  the  copartnership 

(a)  Supra,  {  1466,  et  seq.  (b)  See  Kirkwoocl  r.  Wilson,  1828,  2  S.,  426— 

Mein  v.  Towers,  1829,  7  S.,  902— Cromar  v.  D.  Gordon,  1820,  8  S.,  868— Ferrier  v. 
Graham,  1831,  9  S.,  419— Borthwick  v,  Christie,  1888.  16  S..  1186— Adam  v.  Maoliich- 
Ian,  1847,  9  D.,  660.  (<r)  Infra,  }  1676,  e(  ley.— See  also  infra,  i  16tK),  1,  w  to 

the  oath  of  a  general  manager  or  commissioner  fur  a  party ;  which  seems  to  be  eompu- 
tent,  although  he  would  not  have  been  exe.-luded  a»  a  witues?. 
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930  llEFERENCE  TO  OATH  §  1572- 

to  refer  to  the  oath  of  any  one  of  the  partners  whom  he  may  select, 
instead  of  referring  to  the  oaths  of  them  all.  Deponing  on  a  refer- 
ence to  oath,  not  being  an  ordinary  act  of  administration,  can  hardly 
be  said  to  be  embraced  by  the  copartnership ;  and  the  leaning  of 
the  Court  is  against  allowing  a  reference  to  the  oath  of  only  one 
partner  (d).  There  are  many  cases,  indeed,  where  such  a  reference 
would  leave  a  hiatus  in  the  proof ;  as,  for  example,  where  resting- 
owing  being  referred  to  the  oath  of  one  partner,  he  deponed  that 
he  did  not  pay.  Such  an  oath  would  by  no  means  infer  that  the 
debt  was  subsisting,  as  it  might  have  been  paid  by  another  partner, 
or  discharged  in  some  transaction  between  such  other  partner  and 
the  creditor  (e).  Yet  if  one  partner  admitted  the  constitution  of  a 
proper  company-debt,  it  would  be  difficult  to  refuse  effect  to  his 
oath  as  against  the  others ;  since  the  partner  might  have  bound 
them  effectually  by  a  written  acknowledgment,  and  their  oaths 
denying  the  constitution  could  not  countervail  his  admission  of  it. 

§  1573.  At  all  events  it  seems  to  be  clear,  that  if  the  whole 
business  transactions  of  a  company  have  been  intrusted  to  one  of 
the  partners  as  general  manager,  the  reference  may  be  confined  to 
his  oath  (/). 

If,  however,  reference  has  been  made  to  the  oaths  of  all  the 
partners,  it  will  not  be  held  to  be  exhausted  by  the  deposition  of 
one  of  them  {g). 

(d)  In  M'Nab  v.  Lockhart,  1843,  5  D.,  1014,  which  was  an  action  against  the  part- 
ners of  a  dissolved  company.  Lord  Medwyn  observed,  that  "  in  the  ordinary  case  of  part- 
ners, all  acting  in  the  business  of  the  company,  he  thought  one  partner  cannot  be  selected 
to  whom  the  reference  is  to  be  made,  but  the  reference  must  be  made  to  the  whole  de- 
fenders :"  and  the  other  judges  seemed  to  adopt  this  view.  Again,  in  Broom  v,  Edgley, 
1843,  6  D.,  1094,  Lord  Justice-Clerk  Hope  observed,  "  It  is  very  true  that  in  the 
first  instance  the  deposition  of  one  partner,  either  before  or  still  more  after  dissolution, 
may  not  be  sufficient  to  constitute  liability  against  the  others  without  also  a  reference 
to  their  oaths.  Thus  it  is  not  enough  to  single  out  a  partner  who  may  know  of  the  con- 
stitution of  the  debt,  but  may  not,  from  his  situation  in  the  company,  have  had  any 
means  of  knowing  or  attending  to  the  pecuniary  affairs  of  the  concern;  and  so  we  found, 
after  very  full  consideration,  in  a  recent  case  in  this  division  "  (M'Nab  v.  Lockhart,  «/- 
pra).  Mr  Tait  (p.  266)  lays  down  that  the  oath  of  one  partner  may  bind  the  company ; 
but  although  this  may  be  correct,  it  is  not  borne  out  by  the  cases  on  which  he  founds, 
viz.,  Stewart  v.  Stewart,  6th  December  1823,  2  S.,  668,  and  Nisbet's  Tr.  v.  Morrison, 
23d  January  1829,  7  S.,  307.  The  view  in  the  text  is  supported  by  the  rule  that  a  re- 
ference to  arbitration  by  one  partner  will  not  bind  the  company  unless  they  assent  to  or 
homologate  it;  Ersk.,  3,  8,  20—2  Bell's  Com.,  618— Lumsden  v.  Gordon,  1728,  M.^ 
14,667.  (e)  Broom  v,  Edgley,  supra  (d) — But  see  Stewart  v.  Stewart,  1823, 

2  S.,  668,  as  noted  tupra.  §  465.  (/)  See  Gow  v.  M'Donald,  1827,  6  S..  472, 

and  infra,  W  167(>;  15VM).  1,  compared  with  Kendal  &  Co.  r.  Campbell,  1766,  M., 
12,a51.  (g)  Cleland  r.  M'Cleland,  1861,  13  D.,  604. 
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§  1574.  After  a  partnership  has  been  dissolved,  the  oath  of  any 
of  the  partners  will  not  afifect  the  interests  of  the  others  (A). 

§  1575.  The  contract  of  joint  adventure  does  not  embrace  a 
liability  by  one  adventurer  for  statements  made  by  another  on  a 
reference  to  his  oath  (i). 

II.  Reference  to  Oath  of  Opponent's  Wife. 

§  1576.  A  wife  is  presumed  to  be  prcvposita  rebus  domesticis  of 
her  husband,  and,  as  such,  to  be  intrusted  with  ordering  and  paying 
for  all  furnishings  required  in  his  family  (k).  On  this  account  one 
who  sues  the  husband  for  the  price  of  such  furnishings  may  prove 
his  claim  by  the  oath  of  the  wife,  not  as  a  witness,  but  as  repre- 
senting and  deponing  for  her  husband  on  a  reference  to  oath  (Z). 
And  the  reference  may  comprehend  the  subsistence  as  w^ell  as  the 
constitution  of  the  debt  (m). 

§  1577.  Reference  to  a  wife's  oath  is  also  competent  on  matters 
relating  to  any  business  over  which  the  husband  may  have  placed 
her — e.gr.,  to  prove  furnishings  for  an  inn  or  shop  intrusted  to  her 
care  {n) — provided  a  foundation  for  the  reference  is  laid  by  proof  of 
such  special  prcepositura.  In  like  manner,  where  a  wife  was  cited 
in  an  action  of  exhibition  ad  deliberandum  of  deeds  belonging  to 
her,  but  in  which  her  husband  had  an  interest  jure  mariti,  and 
where  he  had  left  Scotland  and  intrusted  her  wdth  his  charter-chest, 
reference  to  her  oath  w^as  allowed,  under  certification  that  if  she 
did  not  depone  she  would  be  held  as  confessed  (o).  Here  the  wife 
had  the  substantial  interest  in  the  cause ;  and,  in  so  far  as  her 

(h)  Nisbet's  Tr.  v.  Morrison's  Tr.,  1829,  7  S.,  807— Easton  r.  Johnston,  1831,  9  S., 
440 — M*Nab  v.  Lockhart,  supra  (rf)— Per  L.  Just.-Clerk  in  Broom  v.  Edgley,  supra  (rf) 
— Nein  &  Co.  V.  Campbell  and  Hopkirk,  1849,  11  D.,  979.  (i)  Duncan  v, 

Forbes,  1831,  9  S.,  641.  See  also  Kcr  v.  Bryson,  1747,  M.,  14,567— Tait  Ev.,  2C0— 
Supra,  g  1467.  (k)  The  rules  as  to  the  extent  of  this  prcppositura  will  be  found 

in  1  Eraser  Pcrs.  and  Dom.  Rel.,  298,  et  seq.  As  to  its  termination  by  inhibition  or  si'- 
paration  see  ib.,  813,  et  seq.  (I)  Ersk.,  3,  7,  18,  note  *— Taifs  Ev.,  263,  4— 

1  Eraser  Pers.  and  Dom.  Hel.,  812— Dick,  1672,  2  B.  Sup.,  615— Dalling  v.  Mackenzie, 
1676,  M.,  6005;  12,480,  S.  C— Lauder  v,  Chalmers,  1685,  M.,  12,481— Cochrane  v. 
Lyle,  1740,  M.,  6018— Paterson  v.  Taylor,  1771,  M.,  12,486;  Hailes,  891;  5  B.  Sup., 
474,  S.  C— Young  &  Co.  v.  Playfair,  1802,  M.,  12,486.  (m)  Young  &  Co.  v. 

Playfair,  supra — 1  Eraser  Pers.  and  Dom.  Rel.,  312.  See  also  Gilmour  v.  Stewart's 
Reps.,  1797,  M.,  12,042.  (n)  Barclay  v.  Binnie,  1630,  M.,  12,479— Cochrane  v. 

Lyle,  1740,  M.,  6018.  (o)  L.  Cunninghame  v.  L.  Cardross,  1080,  M.,  12,493; 

8  B.  Sup.,  389.  S.  C.  See  also  L.  Swinton  r.  L.  Westnisbet,  1633  (Spottiswood's  Rep.), 
M.,  4006. 
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husband  was  concerued,  she  had  been  specially  intrusted  to  act  iu 
his  absence.  On  the  other  hand,  where  a  husband,  when  sued  for 
repayment  of  money  alleged  to  have  been  advanced  to  his  wife  as 
institutrix  in  his  shop,  admitted  that  she  acted  in  that  capacity, 
but  denied  that  the  money  was  in  rem  versum  of  him,  the  Court 
were  of  opinion  that  the  latter  fact  could  not  be  proved  by  her  oath, 
as  \\Qi  prcRpoaitura  did  not  embrace  borrowing  money  (/>).  Again, 
in  an  action  of  reduction-improbation  of  an  inhibition,  where  the 
pursuer,  having  failed  in  his  proof,  alleged  that  the  wives  of  the 
inhibitors  had  corrupted  his  witnesses,  and  that  the  circumstances 
inferred  that  the  husbands  were  accessory  to  their  acts  (which 
however,  was  not  proved),  the  Court  would  not  allow  the  allegations 
to  be  established  by  the  wives'  oaths  on  reference  (r). 

§  1578.  It  might  be  thought  that,  as  a  husband  is  liable  for 
personal  debts  contracted  by  his  wife  before  marriage,  the  creditor 
would  be  entitled  to  prove  them  by  her  oath,  because  she  has  an 
interest  like  that  of  a  partner  in  the  common  stock,  and  because 
she  should  not  be  allowed  by  marrying  to  prejudice  the  rights  of 
her  creditors.  But  it  has  been  settled  that  a  wife's  oath  on  refer- 
ence cannot  be  taken  on  such  claims,  to  the  effect  of  making  her 
husband  liable  («) ;  and,  in  like  manner,  her  oath  is  inadmissible 
against  her  husband  suing  on  personal  obligations,  which  were 
granted  to  her  before  marriage,  and  passed  to  \i\m  jure  mariti  {t). 
Nor  will  the  husband  be  held  as  confessed  upon  his  wife's  failure 
to  appear  and  depone  in  either  of  these  cases  (w). 

§  1579.  A  learned  judge  has  observed,  that  "  the  principle  of 
these  decisions  is  this,  and  it  is  a  correct  one.  If  a  creditor  who 
suffers  his  claim  of  debt  against  a  woman  to  lie  over  unconstituted 
until  after  her  marriage,  were  to  be  permitted  then  to  bring  it  for- 
ward, and  prove  it  by  her  oath,  so  as  to  affect  the  husband's  estate, 
the  consequence  would  be,  that  whenever  a  dispute  took  place  be- 

(p)  M'Intyre  v.  Graham,  1796,  Hume  D.,  208.  (r)  Renton  ».  L.  Wedder- 

bum,  1682,  M.,  6787  ;  12,480;  12,488,  S.  C.  («)  Erek.,  4,  2,  10— Heriot  v. 

Watson,  1618,  M.,  5860;  12,489— Ker  y.  Ly.  Covington,  1627,  M.,  12.489— A  B.  1628, 

1  B.  Sup.,  269— StirUng  v, ,  1680,  M.,  12,490— Graham  i?.  Stirling,  1681,  1  B. 

Sup.,  78— Temple  p.  Ly.  Whittinghame,  1686,  M.,  12,490— Crichton  v,  Logan,  1682, 
M.,  6006— Urquhart  v,  Nairn,  1688,  M.,  12,494— Monro  v.  M'Leod,  1809,  Hume  D., 
215— Morice  v,  Monro,  1829,  8  S.,  166—1  Fraser  Pera.  and  Dom.  Rel.,  296— Cbn^ra, 
Brenton  v.  Maxwell,  1830,  M.,  12,490— Wilson  v.  Robinson,  1688,  M.,  12,498.  The 
wife's  oath  of  calumny  iu  also  inadmissible  on  such  claims ;  Paton  v.  Pitcaim,  1676,  M., 
12,491— Bruce  ?;.  Alexander,  1676,  2  B.  Sup.,  198.  {t)  Bruce  v,  Alexander, 

g(,^,ra—\\oh\  V.  Bainor'fi  Heir,  1688.  2  B.  Sup.,  50.  (u)  Urquhart  v.  Nairn,  1688. 

M.,  12,494— Paton  v.  Pitcairu,  supra.     See  also  Grahaiu  r.  Tours,  1688,  M.,  12,491. 
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twoen  the  married  parties,  the  whole  substance  of  the  husband 
might  be  carried  oflF  by  false  claims,  which  could  always  be  easily 
made  "  (x).  But,  with  deference,  it  is  thought  that  the  risk  of  an 
improbable  fraud  and  perjury  in  a  very  few  cases  is  no  ground  for 
rejecting  in  all  cases  the  evidence  of  the  person  most  familiar  with 
the  fact  in  issue.  The  correct  principle  seems  to  be,  that  as  the 
husband  comes  in  place  of  the  wife,  both  as  to  her  debts  and  rights, 
her  oath  is  incompetent,  on  the  ground  that  tlie  cedent's  oath  can- 
not be  taken  against  the  assignee  (y). 

§  1580.  But  the  oath  on  reference  of  a  wife  as  to  her  antenup- 
tial debts  has  repeatedly  been  admitted  during  the  marriage,  with 
the  view  of  affecting  her  share  of  the  goods  of  communion  on  the 
marriage  being  dissolved  (2);  and  it  is  also  competent  in  order  to 
give  the  creditor  a  claim  against  any  estate  belonging  to  the  wife, 
from  which  the  Jus  mariti  is  excluded  (a).  Moreover,  when  the 
subject  of  the  action  is  estate  of  this  nature,  reference  to  the  wife's 
oath  is  competent,  for  she  is  the  real  party  to  the  cause.  And 
therefore,  where  a  wife,  with  consent  of  her  husband,  had  instituted 
legal  proceedings  in  relation  to  an  alimentary  fund,  from  which  the 
jvs  mariti  was  excluded,  and  the  agent  who  had  conducted  the  pro- 
ceedings sued  the  wife  for  payment  of  his  business  account,  her 
oath  (to  which  reference  seems  to  have  been  made  without  objec- 
tion) was  held  to  prove  both  constitution  and  resting-owing  of  the 
account  after  it  had  incurred  the  triennial  prescription  (6). 

§  1581.  The  question  was  once  raised,  but  not  decided,  whether 
a  husband  is  liable  for  his  wife's  antenuptial  debt,  where  the  only 
proof  of  it  is  her  oath  on  reference,  and  he  declares  that  he  believes 
her  deposition  to  be  true  (c).  At  all  events  the  husband  cannot  be 
called  on  to  confess  or  deny,  in  an  oath  of  calumny  or  otherwise, 
whether  he  believes  his  wife's  oath  (rf).  Yet,  in  an  action  against 
a  husband  and  wife  for  payment  of  her  antenuptial  debt,  it  was 
held  competent  to  refer  to  her  oath  the  existence  of  the  debt  and 
her  promise  to  pay,  and  to  the  oath  of  her  husband  whether  he 

(x)  Per  L.  Balgray  in  Morris  v.  Monro,  mpra.  The  reason  stated  by  his  Lordship 
wonld  apply  with  equal  force  to  the  wife*8  oath  on  matters  within  her  prcppontura; 
which,  as  already  noticed,  may  be  taken  against  her  husband.  (y)  Bruce 

V.  Alexander,  mpro— Sec  infrn,  I  1596.  (2)  Ersk.,  4,  2,  10— Ker  1;.  Ly. 

Covington.  1627,  M..  12,489— A  B,  1628,  1  B.  Sup.,  2r>9— Graham  v.  SUrling,  1681,  1 
B.  Sup.,  73— Temple  r.  Ly.  Whittinghame,  1636,  M.,  12,490— Graham  v.  Tours,  1668, 
M.,  12,491— Reid  r.  Bamer's  Heir,  1688,  2  B.  Sup.,  50.  (a)  Graham  v.  Tours, 

mrpro— 1  Fraser  Pers.  and  Dom.  Rel.,  296.  (b)  Gifford  r.  Rennie,  1868,  15 

D.,  451.    See  also  Macara  v.  Wilson,  1848,  10  D.,  707.  (<r)  Young  v.  Young. 

1667,  M..  6851.  (rf)  Graham  r.  Tours,  1608.  M.,  12,491. 
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knew  of  the  promise  before  the  banns  of  their  marriage  were  pro- 
claimed (e).  And  where  a  widow  had  been  appointed  tutrix  to 
lier  son,  and  had  entered  into  a  second  marriage,  in  an  clcHo  tutelce 
at  the  son  s  instance  against  her  and  her  husband,  the  Court  sus- 
tained reference  to  her  oath  as  to  her  intromissions,  on  the  ground 
tliat  the  husband,  before  marriage,  knew  that  she  was  tutrix,  and, 
therefore,  liable  to  account  (/).  A  fortiori,  if  action  or  diligence 
on  the  wife's  antenuptial  debt  was  raised  before  tlie  marriage,  her 
oath  on  reference  will  be  received  as  against  her  husband,  the  mat- 
ter having  become  litigious  before  his  interest  arose  {g). 

III.  Reference  to  Oath  of  Oiyponenfa  Child. 

§  1582.  In  an  action  against  a  party  for  furnishings  to  his  son 
infamilia,  the  Court  once  admitted  the  son's  oath,  apparently  on 
reference,  to  prove  the  libel  (A).  But  this  is  thought  to  be  errone- 
ous, because  the  father's  obligation  for  needful  furnishings  to  his 
child  arises  ex  lege,  and  not  from  any  actual  or  presumed  prceposi- 
tura,  and  to  hold  a  father  bound  as  under  a  reference  to  oath  for 
whatever  articles  (not  being  improper  or  extravagant)  his  children 
might  admit  having  received,  would  be  a  fruitful  source  of  fraud. 
The  child  may  be  examined  as  a  witness  to  prove  the  furnishings, 
which  was  not  competent  at  the  date  of  the  case  referred  to  (i), 

IV.  Reference  to  Oath  of  Opponent's  Tutor  or  Curator, 

§  1583.  Actions  by  or  against  a  pupil  are  conducted  in  name  of 
his  tutor,  whose  admissions  on  record  are  conclusive.  Eeference  to 
the  tutor's  oath  is  also  admissible  on  matters  which  fell  under  his 
official  administration  {k).  But,  as  to  facts  which  occurred  before 
he  took  office,  his  knowledge  is  non-official,  like  that  of  an  ordinary 

(e)  Wemyss  v,  Christison,  160G,  M.,  12,489.  (/)  MarshaU  v.  Basil,  1676. 

M.,  6861 ;  12.492.  {g)  Bankt.,  vol.  i,  p.  125— Davie  v.  Johnstone,  1649,  1 

B.  Sup.,  429—1  Fraser  Pers.  and  Dom.  Rel.,  296— See  also  t'n/ra,  g  1696— Bui  see  con- 
tra, Crichton  v.  Logan,  1682,  M.,  6006.  (A)  Lauder  v.  Chalmers,  1686,  M., 
12,481 ;  cited,  without  being  questioned,  by  Mr  Tait,  Ev.,  268.  See  also  Hopkirk  v. 
Deas,  1698,  M.,  12,482.  (t)  See  on  Admissibility  of  Relations  as  witnesses,  infra, 
i  1714,  et  teq.  (k)  Stair,  1,  6,  20— Ersk.,  4,  2, 10— Tait  Ev.,  262,  4—2  Fraser 
Pcrs.  and  Dom.  Rel.,  118;  134— Caut  w.  Loch,  1666,  M.,  12,029— In  Hepburn©.  Hamil- 
ton, 1761,  M.,  8465;  12,480,  the  tutor's  oath  was  taken  ex  officio.  In  L.  Faimie  v.  L. 
Melville,  1662,  M.,  12,308,  and  Bruce  v.  Jack,  1670,  1  B.  Sup.,  609,  it  was  taken  before 
answer.  In  Malloch  v.  Graham,  1673,  1  B.  Sup.,  681,  the  admissibility  of  the  tutor's 
oath  was  considered  "  very  difficult  to  be  determined." 
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witness,  and  reference  to  his  oath  is  incompetent  (?).  It  seems, 
however,  not  to  render  the  tutors  oath  incompetent  on  matters 
within  his  administration,  that,  at  the  date  of  the  action,  he  had 
become  functus  officio  {m).  But  where  this  was  the  case,  and  where 
the  tutor  was  brother-in-law  to  the  party  calling  for  his  oath,  the 
Court  refused  to  allow  the  reference  {n).  Where,  on  a  reference  to 
the  oath  of  a  tutrix,  she  refused  to  depone  on  account  of  having 
forgotten  the  matter,  the  Court  would  not  hold  her  as  confessed, 
but  "  found  that  she  might  be  forced  to  depone  by  horning  and  cap- 
tion, as  other  witnesses  "  (o). 

§  1584.  A  curator  is  only  a  counsellor  to  assist  the  minor  in 
managing  his  aflfairs,  the  minor  being  the  chief  party  in  causes  in 
which  he  is  interested.  Accordingly,  reference  can  only  be  made 
to  the  minor's  not  to  the  curator's  oath  {p). 

§  1585.  The  Court  refused  a  reference  to  the  oath  of  a  judicial 
factor  hco  tutoris  on  matters  which  occurred  before  his  appoint- 
ment (r).  Nor  is  it  likely  that  they  would  allow  such  a  reference, 
even  on  matters  of  his  individual  administration. 


V.  Refei'ence  to  Oath  of  a  Trustee, 

§  1586.  Trustees  appointed  by  a  party  to  administer  a  certain 
estate,  or  to  manage  his  whole  affairs,  are  in  the  same  position  as 
tutors  with  regard  to  their  admissions  on  record,  and  their  control 
over  processes  relating  to  the  trust-estate.  It  has  not  been  settled, 
however,  that  the  trustee's  oath  on  reference,  like  that  of  a  tutor(»), 
is  admissible  in  regard  to  matters  in  which  he  acted  officially,  but 
inadmissible  in  all  other  cases ;  nor  are  the  authorities  on  the  point 
either  uniform  or  satisfactory,  Mr  Erskine  observes,  incidentally, 
that  no  "  debt  can  be  fixed  against  a  truster  by  the  oath  of  the  trus- 
tee "  {t)  ;  and  this  seems  to  be  the  rule  where  the  radical  right  and 
interest  remain  in  the  truster,  as,  for  example,  where  he  has  exe- 


(Z)  stair,  supra — Erek.,  supra — 1  Fraaer  Pers.  and  Dom.  Rel.,  118:  134 — Eccles  v. 
Eccles,  1664,  M.,  16,270— Gordon's  Tutors,  1707,  M.,  8909— See  also  supra,  I  1502  (A), 
and  infra,  I  1686.  (m)  Tait  Ev.,  262-^ohn8tono  v.  Dean  of  Guild  of  Aber- 

deen, 1676,  M.,  12,480^But  see  Waddell  v.  Wadderstoun.  1707.  M..  12,484. 

(ft)  Waddell  v.  Wadderstoun,  supra — See  also  supra,  §  1589,  and  infra,  J  1607-8. 

(o)  Caut  V,  Loch,  1665,  M.,  12,029.  (p)  Forbes  v.  L,  Pitsligo,  1628.  M., 

8920 ;  12,479— E.  Mar  v.  his  Vassals,  1628,  M.,  8918 ;  1  B.  Sup.,  266,  S.  0.— Maitland 
v.  CaahogiU,  1623,  M.,  8917— Somerville  r.  his  Debtors,  1670,  2  B.'  Sup.,  497— 5ttpra, 
J  1602— See  contra.  Hay  v.  Ogstoun,  1666,  M.,  16,276.  (r)  Stewart  «.  Syme, 

12th  Dec.  1815,  F.  C.  («)  Sep  mpra,  §  1583.  (0  Krsk.,  4,  2,  10. 


Digitized  by 


Google 


03(5  REFEKENCE  TO  OATH  OF  TRUSTEE.  §  158G- 

cuted  a  trust-deed  for  belioof  of  his  creditors.  But  the  Court  drew 
a  distinction  between  such  a  trust  and  one  where  the  trustee  takes 
up  the  univermmjm  of  the  truster  on  his  decease  ;  and  accordingly, 
under  a  trust-deed  of  this  kind,  their  Lordships  sustained  reference 
to  the  oaths  of  the  trustees  as  to  resting-owdng  of  the  debt  in  a  pre- 
scribed bill  to  which  the  truster  had  been  a  party  (and  which,  there- 
fore, did  not  become  known  to  the  trustee  officially),  all  questions 
as  to  the  effect  of  the  oath  being  reserved  (w).  There  seems,  how- 
ever, to  be  a  conflict  between  this  case  and  one  in  w^hich  a  party 
suing  road  trustees  on  a  prescribed  account  for  various  pieces  of 
work,  having,  without  objection,  referred  his  claim  to  their  oaths, 
it  was  held  incompetent  to  examine  one  of  them  on  matters  which 
had  come  to  his  knowledge,  not  gt*a-trustee,  but  when  acting  in 
another  capacity  (w).  In  another  case,  considerable  discussion  arose 
as  to  whether  the  oath  on  reference  of  the  trustee  of  one  deceased 
partner,  could  be  available  against  the  representatives  of  the  other, 
to  prove  the  debt  in  a  prescribed  account  said  to  have  been  incurred 
by  the  company ;  but  the  Court  seem  to  have  entertained  no  doubt 
that  the  oath  (which  had  been  taken  without  objection),  was  ef- 
fectual against  the  trust-estate  of  the  partner  whom  the  deponent 
represented  (x).  In  an  action  at  the  instance  of  two  statute-labour 
trustees,  the  defender  was  allowed  to  refer  to  their  oaths  whether 
they  had  the  statutory  qualification  for  the  office  (y). 

VI.  Reference  to  Oath  of  an  Executor, 

§  1587.  In  actions  where  a  party  appears  as  executor  of  an- 
other, reference  to  his  oath  will  not  be  allowed,  except  with  the 
view  of  aflFecting  his  own  interest  in  the  executry  estate  (z)^  And 
this  rule  has  been  applied  not  only  to  executors-dative  (who  hold 
the  office  ex  lege)  but  also  to  those  who  (like  trustees)  are  nominated 
to  it  by  the  deceased  (a).  The  reason  for  the  rule  is,  that  the  of- 
fice of  an  executor  extends  only  to  realising  and  distributing  the 
estate  under  his  charge,  and  that,  in  accounting  with  the  creditors 


(ti)  Murray  v.  Laurie's  Tr.,  1827,  6  S.,  515.  (tp)  Hotson  v.  Threshie,  1833, 

12  S.,  57.  {z)  Nisbet's  Trg.  v.  Morrison's  Trs.,  1829,  7  S.,  807.    The  trustees 

of  the  Intter  psu-tner  had  compromised  the  case  before  the  question  noticed  in  the  text 
was  brought  before  the  Court.  (y)  Moore  v.  Young,  1843,  5  D.,  494. 

(z)  Ersk.,  4,  2,  10— Monteith  v.  Smith,  1624,  M.,  12,477— Scott  v.  Cockbum,  1627, 
M.,  ib.— Ker  r.  Ly.  Covington,  1627,  M.,  12,478— Dickson  v,  M'Kalla,  1681,  3  B.  Sup., 
407— See  Hay  r.  Ogstoun,  16C6,  M.,  16,276.  (a)  Cases  in  preceding  note. 
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§  1591.  IlEFERENCE  TO  OATHS  OF  MAGISTRATES,  ETC.  1)37 

and  legatees  of  the  deceased,  he  would  not  be  allowed  credit  for 
debts  proved  only  by  his  own  oath.  The  Court  have  sometimes 
allowed  the  executor's  oath  to  be  taken  on  the  libel,  declaring  that 
the  decree  should  only  affect  his  own  interest,  and  with  this  view  . 
requiring  the  party  who  made  the  reference,  to  find  security  to  re- 
pay the  sum  decerned  for,  in  the  event  of  the  executor  being  called 
to  account  for  it  by  other  persons  interested  (6). 

§  1588.  Any  one  of  a  number  of  executors  may  emit  the  statu- 
tory oath  of  verity  to  a  debt  due  to  the  estate,  with  the  view  of 
voting  for  the  trustee  in  the  debtor's  sequestration  (c). 

VII.  Reference  to  Oaths  of  Magistrates^  Agents,  FactorSy  &c, 

§  1589.  In  a  suspension  at  the  instance  of  a  party  charged  by 
the  dean  of  guild  of  a  burgh,  on  the  ground  of  a  promise  by  the 
provost  and  magistrates  who  had  previously  been  in  office,  the  sus- 
pender was  allowed  to  prove  his  averment  by  the  oaths  of  these  ma- 
gistrates (c?)>  which  seem  to  have  been  taken  as  on  a  reference. 
Whether  this  decision  be  right  or  not,  it  is  thought  that  in  an  ac- 
tion with  a  burgh,  reference  may  be  made  to  the  oaths  of  the  ma- 
gistrates (who  are  the  domini  litis)  provided  the  matter  referred 
fell  within  their  official  knowledge  (e). 

§  1590.  Where  the  tacksman  of  a  toll,  suspending  a  charge  by 
the  clerk  of  the  road  trustees,  oflFered  to  prove  by  the  clerk's  oath 
one  of  his  grounds  of  suspension,  namely,  partial  payment  to  the 
clerk's  partner,  the  Court  sustained  the  reference  (/).  And  refer- 
ence to  the  oath  of  the  agent  of  a  branch  bank  seems  to  be  compe- 
tent in  regard  to  his  agency  transactions  (gr). 

§  1591.  On  the  other  hand,  reference  to  the  oath  of  a  factor 
has  been  held  incompetent  as  a  mode  of  proof  against  his  princi- 
pal (A).  The  bath  of  a  ships-husband,  who  was  also  a  part  owner, 
was  held  not  to  bind  the  other  owners  (i) ;  and  reference  to  the 
oath  of  the  law-agent  and  mandatory  of  a  person  abroad,  was  held 
to  be  incompetent  (i).     It  is  rather  thought,  however,  that  if  a 


(6)  Ker  v.  Ly.  Covington,  tupra — Scott  v.  Cockburn,  tupra.  (c)  Watson  v. 

Morrison,  1848,  10  D.,  1414.  (d)  Johnston  v.  Bean  of  Guild  of  Aberdeen,  1676, 

M.,  12,480.  (e)  See  wpra,  }§  1688,  6.  (/)  Dykes  r.  Hill,  1828,  6  S., 

479,  and  Session  Papers.  {g)  See  Dickson  v.  Ker,  1880,  9  S.,  126— See  also 

Golebrook  r.  Douglas,  1780,  M.,  9d74—Douglas,  Heron,  &  Co.  v.  Alexander,  1781,  M., 
ib.  (A)  Cromar  o.  D.  Oordon,  1880,  8  S.,  868— Mackay  v.  Ure,  1849,  11  D.,  982 

— But  see  eoiUra,  Hunter  v.  Dun,  1809,  Hume  D.,  684.  (t)  Duncan  v,  Forbes, 

1881,  9  S.,  640.  {k)  Stein's  Assig.  v.  £.  Mar,  1827,  6  S.,  1.    I'he  principle  of 

VOL.  II.  U 
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938  REFERENCE  TO  OATHS  OF  CO-DEBTORS,  ETC.  §  1591- 

party  intrusts  the  whole  conduct  of  a  concern  to  a  general  manager 
or  commissioner,  transactions  which  such  a  functionary  has  entered 
into  may  be  proved  by  reference  to  his  oath,  as  binding  upon  the 
person  whom  he  so  fully  represents  (l). 

§  1592.  Where  a  party  on  reference  to  his  oath  depones  that 
he  believes  that  a  certain  thing  was  done  (as,  for  example,  that 
payment  was  made)  by  his  clerk  or  servant,  such  deposition  does 
not  imply  a  devolution  of  the  reference  to  the  clerk  or  servant ; 
whose  oath,  therefore,  can  only  be  taken  as  that  of  a  witness  (m)} 

VIII.  Be/erence  to  Oaths  of  Co-Debtors  and  Co-Creditors. 

§  1593.  In  actions  at  the  instance  of  a  creditor  against  parties 
bound  to  him  as  principal  and  cautioner,  the  principal's  oath  deny- 
ing the  debt,  frees  both  himself  and  the  cautioner,  because  a  cau- 
tionary obligation  cannot  stand  alone  (n).  But  if  the  principal 
obligant  depones  affirmatively  on  a  reference  to  his  oath,  that  will 
not  affect  the  cautioner,  whose  obligation  bound  him  to  pay  what 
the  principal  owed,  not  what  he  merely  admitted  that  he  owed  (o). 
Still  less  will  the  oath  of  a  cautioner  admitting  the  debt  render  the 
principal  obligant  liable  for  it  (i?).* 

§  1594.  The  oath  of  one  of  several  correi  will  not  bind  any  of 
the  others,  but  reference  must  be  made  to  the  oath  of  each  of  them 
in  so  far  as  it  is  intended  to  affect  his  individual  interest  (r).  Lord 
Stair  lays  down  that  the  oath  of  one  co-obligant  denying  the  debt 
frees  all  the  others  (s).  But  Mr  Erskine  sees  "great  reason  to 
doubt "  that  opinion  (t).     There  cannot  be  any  question,  however, 

the  cases  in  this  and  the  two  preceding  notes  is  supported  by  Bruce  &  Co.  v.  Beatt,  1765, 
M.,  11,109— Kendal  v.  CampbeU,  1766,  M.,  12,361— Kirkwood  v.  Wilson,  1828,  2  S., 
425— But  see  contra,  Mowat  t;.  L.  Southesk,  1673,  M.,  9421.  (I)  In  support  of 

this  view  see  ai^^ra,  U  1473 ;  1676,  7 ;  1688 ;  1590.  (m)  Mackay  r.  Ure,  1849, 

11  D.,  982— Cochrane  v.  Ferguson,  1881,  9  S.,  601.  (n)  Stair,  4,  44,  8. 

(o)  Malvenius  v.  Baillie,  1686,  M..  12,465 — Supra,  }  1471— See  contra,  Porteoue  v. 
Fordyce,  1716,  Rob.  Ap.  Ca.,  183.  (p)  Cochrane  v,  Ferguson,  1881,  9  S.,  501. 

(r)  Ersk.,  4,  2,  lO^Cases  noted  supra,  U  469 ;  400.  («)  Stair,  4,  44,  8. 

(0  Ersk.,  4,  2,  10. 


1  A  party  alleged  that  he  had,  by  verbal  agreement,  entered  into  a  lease  of  certain 
subjects  for  three  years,  and  that  the  verbal  agreement  had  been  followed  by  ret  inter- 
ventus.  It  was  held  that  the  verbal  agreement  could  not  be  proved  by  parole,  but  that 
a  reference  to  the  oath  of  the  alleged  lessor  was  competent;  Walker  v.  Flint,  1868, 
1  Macph.,  417.  Unless  ret  interventtu  be  relevantly  averred,  a  reference  to  the  oath  of 
the  lessor  as  to  the  terms  of  a  verbal  lease  is  incompetent.  See  opinion  of  Lord  Deas ; 
Cowan's  Trustees  v.  Carstairs,  1862,  24  D.,  1382. 

2  Cautionary  obligations  must  now  be  in  writing ;  19  and  20  Vict.,  c.  60,  J  6. 
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§  159C.  REFERRING  TO  CEDENT'S  OATH.  939 

that  if  one  of  the  debtors  (as,  for  example,  in  a  prescribed  bill  or 
account)  swore  that  he  paid  it,  or  that  the  creditor  discharged  the 
debt  on  any  other  ground,  such  oath  would  liberate  the  others, 
because  it  would  render  it  impossible  for  the  creditor  to  prove  rest- 
ing-owing  by  their  oaths.  The  result  would  be  different  if,  in  a  re- 
ference both  of  constitution  and  resting-owing,  one  of  the  joint 
obligants  merely  deponed  non  memini,  or  denied  the  constitution ; 
because  another  obligant  might,  on  a  reference  to  his  oath,  admit 
both  of  the  facts  in  question,  and  so  prove  the  debt  as  against  him- 
self (w). 

§  1595.  In  like  manner,  where  there  are  more  creditors  than 
one  in  an  obligation,  the  oath  on  reference  of  one  will  not  bind  the 
others  (a?),  unless  they  are  connected  in  some  of  the  modes  noticed 
elsewhere,  in  which  the  oath  of  one  person  is  available  against  an- 
other (y), 

IX.  Reference  to  the  Cedents  Oath  in  actions  vnth  the  Assignee. 

§  1596.  In  general,  a  person  litigating  with  an  assignee  cannot 
refer  to  the  oath  of  the  cedent,  for  the  obvious  reason  that  the  as- 
signation divested  the  cedent  of  his  interest  (a).'  It  is  otherwise 
if  the  assignation  has  not  been  intimated ;  because,  in  that  case, 
the  real  right  has  remained  in  the  cedent ;  and,  as  he  might  dis- 
charge the  debt  or  assign  it  anew,  he  may  extinguish  it  by  an  oath 
denying  its  constitution  or  subsistence  (a).  Reference  may  also  be 
made  to  the  cedent's  oath,  if  the  subject  of  the  assignation  was 
made  litigious  before  intimation,  e.g,^  by  an  action  raised  by  the 
debtor  against  the  cedent  to  extinguish  the  debt  (6).  But  where 
the  debtor  in  a  bond,  after  having  executed  a  summons  to  reduce 
it,  suffered  the  action  to  fall  by  lapse  of  year  and  day  without  any 
judicial  act  having  followed,  the  Court  held  that  the  matter  had 

(ti)  See  iupra,  {  1686  (y).  (x)  Talk  Ev.,  261— BeU  ©.  Gib,  1619,  M..  12,477 

— L.  Renton  v,  L.  Wedderbum,  1682,  M.,  6787;  12,480;  12,488,  S.  C. 

(y)  Supra,  H  1672 ;  1696 ;  1601.  (a)  Stair,  8, 1,  18— Erek.,  3,  6,  *-Ib.,  8, 

6,  16— Stewart  v.  BaiUie,  1617,  M.,  828— Monypenny  v.  Black,  1622,  M.,  829— Cun- 
ningham V,  Ro68,  1627,  M.,  12,46a— ChanceUor  v.  Seltzer,  1692,  4  B.  Sup.',  8. 

(a)  Stair,  wpra— Erek.,  8,  5,  9— L.  Pitfoddles  v,  L.  Glenkindy,  1662,  M.,  12,464— 
Fraser  v,  Fraser,  1678,  M.,  844.  (6)  Stair,  xupra— Ersk.,  tupra^h.  Pitfodilles 

V.  L.  Olenkindy,  supra — Aitchison^B  AsBignee  v.  Drummond,  1787,  Elch.,  "  Assignation," 
No.  3;  and  ib.,  Notes,  "Adjudication,"  No.  10. 


s  Held,  in  a  question  with  an  assignee,  that  it  was  not  competent  for  a  third  party 
to  refer  to  the  oath  of  the  cedent ;  Campbell  v.  Campbell,  1860,  28  D.,  169. 
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940  REFERRING  TO  CEDENT'S  OATH  §  1596- 

not  been  rendered  litigious,  so  as  to  make  the  cedent's  oath  admis- 
sible in  a  question  between  the  debtor  and  an  onerous  assignee, 
whose  right  had  been  acquired  after  the  summons  had  fallen  (c). 

§  1597.  Where  it  is  proved  that  an  assignation  has  been  granted 
in  trust  for  behoof  of  the  cedent,  reference  to  the  cedent's  oath  will 
be  allowed  in  an  action  for  payment  of  the  debt ;  for  he  is  the  per- 
son really  interested,  and  he  may  not  deprive  the  debtor  of  a  good 
defence  by  assigning  the  ground  of  debt  to  a  friend  in  trust  for  his 
own  behoof  (d).  The  cedent's  oath  has  also  been  received  where 
it  was  probable,  from  his  relationship  to  the  assignee,  that  the  as- 
signation was  either  in  trust  or  gratuitous  (e). 

§  1598.  Again  (as  indicated  by  the  case  just  noticed)  reference 
to  the  cedent's  oath  is  competent,  as  against  the  assignee,  where 
the  assignation  is  gratuitous,  because  a  creditor  may  not  prejudice 
his  debtor  in  order  to  favour  his  friend,  and  it  is  not  likely  that  in 
such  a  case  the  cedent  will  swear  falsely  to  the  prejudice  of  his 
assignee  (/).  If  the  assignation  is  partly  onerous  and  partly  gra^ 
tuitous,  the  cedent's  oath  will  be  admitted  to  affect  the  assignee,  in 
so  far  as  the  right  is  gratuitous  (gr).  But  "  the  Lords  thought  that 
the  cedent's  oath  was  not  competent"  as  against  an  onerous  pur- 
chaser from  an  assignee  whose  right  bore  to  be  for  "  love  and  fa- 
vour "(A). 

§  1599.  The  same  principles  apply  in  regard  to  bills.  While 
reference  to  the  oath  of  the  drawer  will  not  be  admitted,  as  against 
an  onerous  indorsee,  to  prove  a  defence  by  the  acceptor,  it  will  be 
received  if  there  be  proof  from  the  indorsee's  writ  or  oath  that  he 
merely  holds  for  the  drawer's  behoof  (t).     And  this  will  also  be 

(e)  Houston  v,  Nisbet,  1708,  M.,  8829.  (d)  Eisk.,  8,  6,  10— Arrat  v.  Lind- 

say, 1664,  2  B.  Sup.,  868— Barnes  v,  Hamilton,  1677,  8  ib.,  180— Innes  v.  Lawson, 
1828,  6  S.,  618.  '     (e)  White  v.  Brown,  1666,  M.,  12,466- Wardlaw  ».  PitteUo, 

1671,  M„  12,466 ;  2  B.  Sup.,  618,  S.  C.  (/)  Stair,  8,  1,  18— Erek.,  8,  6, 10— 

Barnes  v.  Hamilton,  «upra— Arrat  v.  Lindsay,  tupra — Cases  in  preceding  note — ^Wright 
p.  Shiel,  1666,  M.,  12,465— Jack  v,  Mouatt,  1666,  M.,  12,466— Telfer  v.  Spence,  1749, 
M.,  12,461— Elch.,  "Assignation,"  No.  7.  (g)  Elch.,  w/wa— Steil  v.  Orbiston, 

1679,  M.,  8467.  But  compare  Barnes  v,  Hamilton,  1677,  8  B.  Sup.,  180,  from  which  it 
appears  that  non-onerosity  is  not  inferred  from  the  consideration  being  inadequate,  pro- 
vided the  right  was  not  granted  ez  grcUia,  (A)  Aitohison*s  Assignee  v.  Drum- 
mond,  mprcL  (i)  See  wpra^  {  886,  et  teq, — Jameson  v.  Grahame,  1882,  11  S., 
80— Innes  v.  Lawson,  1828,  6  S.,  518— Compared  with  Boys  v.  Gillies,  1685,  2  B.  Sup., 
69— Thomson  &  Co.  v.  Sharp,  itrfra.  In  Pringle  v.  Campbell,  1781,  M.,  12,461,  an  in- 
dorser's  oath  was  received  against  an  onerous  indorsee  to  prove  that  the  biU  had  been 
granted  for  a  gambling  debt ;  the  ratio  being,  that  the  indorser  was  liable  in  warran- 
dice, and  therefore  was  the  party  really  interested.  But  this  decision  may  be  ques- 
tioned. 
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the  rule,  where  the  presumption  in  favour  of  the  ouerosity  of  the 
indorsation  is  overcome  by  the  admitted  or  proved  facts  (k). 
Where  suspension  of  a  charge  was  raised  on  the  ground  that  the 
bill  had  been  granted  for  tlie  accommodation  of  a  person  not  named 
in  it,  and  that  the  charger  was  not  an  onerous  holder,  and  where 
the  charger  admitted  that  he  held  as  trustee  for  a  prior  indorsee, 
the  Court  passed  the  note  on  caution ;  and  Lord  Moncreiff  observed 
that  non-onerosity  must  be  proved  by  the  oaths  of  all  the  indor- 
sees (l), 

§  1600.  If  a  party,  when  sued  by  the  assignee  of  his  creditor, 
pleads  that  the  debt  has  been  extinguished  by  compensation,  and 
the  assignee  replies  that  the  compensating  debt  was  recompensated, 
the  debtor  is  entitled,  as  against  the  assignee,  to  prove  by  the  ce- 
dent's oath  that  thfe  recompensating  debt  was  paid  or  discharged  (m). 
The  reason  is,  that  that  debt  being  in  the  person  of  the  cedent  un- 
assigned,  the  debtor  would  be  entitled,  as  in  a  question  with  the 
cedent,  to  prove  any  defence  to  it  by  the  cedent's  oath,  and  the  as- 
signee may  not  prejudice  the  debtor  in  his  defence. 

X.   Ta  wham  Befei^ence  may  be  imide  in  cases  of  Arrestment. 

§  1601.  Arrestment;  until  completed  by  furthcoming,  is  in- 
choate diligence,  and  corresponds  'to  an  assignation  which  has  not 
been  intimated.  As  the  arrester  has  only  right  to  the  subject  of 
his  diligence  tantum  et  tale  as  it  stood  in  the  common  debtor,  the 
arrestee  is  entitled  to  prove,  by  the  common  debtor's  oath  on  re- 
ference, any  defence  he  may  have  to  payment  of  the  debt  ar- 
rested (n).  In  one  case,  where  Johnston  had  arrested  a  quantity 
of  spirits  belonging  to  Vallange,  and  where  Sinclair,  who  resisted 
his  claim  to  have  them  made  furthcoming,  offered  to  prove  by  the 
oath  of  Vallange  that  they  had  been  sold  to  him  (Sinclair)  be- 
fore the  date  of  the  arrestment,  the  Court  allowed  the  oath  to  be 
taken  before  answer,  although  Vallange  was  said  to  be  "  bankrupt, 
or  at  least  insolvent ;"  and,  upon  advising  the  oath,  they  preferred 

\Jt)  See  wupra,  {  857,  et  »eq.  (l)  ThomBon  &  Co.  v.  Sharp,  1S49,  11  D.,  8S7. 

(«)  Boyd  V,  Story,  1674,  M.,  12,466— Crawford  r.  M*Carter,  1676,  M.,  12,468. 

(n)  Ersk.,  8,  6,  16— Tait  Ev.,  267— Horn  v.  L.  Murray,  1711.  M.,  12,464— Forbes  v. 
Forbes*  Cra.,  1711,  M.,  ib.— Nairn  v.  Ogilvie,  1726,  M.,  12,468— Moonie's  Cre.  v.  Broom- 
field,  1736,  M.,  12,471 ;  Elch..  "  QuaUfled  Oath,"  No.  8,  S.  C— Pringle  v.  Biggar,  1741, 
M.,  12,478— Blair  v.  Balfour.  1746,  M.,  12,473;  Elch.,  "Arrestment,"  No.  26— Hogg  v. 
Low,  1826,  4  8.,  702.  As  to  the  competency  of  this  reference  when  tlie  common  debtor 
is  banknipt  (which  was  the  fact  in  sevt^ral  of  these  case^),  see  infra,  ^  1603. 
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Sinclair's  claim  (o).  So  in  a  competition  between  an  assignee  iu 
security  and  an  arrester,  where  the  assignee  was  preferred  in  re- 
gard, Ist,  to  debts  and  obligations  specified  in  the  assignation ;  2d, 
to  debts  incurred  and  payments  made  for  the  common  debtor  be- 
fore the  arrestment ;  and  3d,  to  payments  after  the  arrestment,  but 
applicable  to  obligations  incurred  before  it, — the  common  debtor's 
oath  on  reference  was  admitted  to  prove  against  the  arrestor  what 
debts  fell  under  these  heads  (p).  But  where  Isles  and  Gill  were 
competing  creditors  of  Duncan,  who  was  a  creditor  of  Reid ;  and 
Isles  having  arrested  in  the  hands  of  Reid,  Gill  alleged  that  before 
the  arrestment  Duncan  verbally  ordered  Reid  to  pay  to  him,  which 
Reid  promised  to  do,  whereupon  he  (Gill)  made  farther  furnishings 
t<x  Duncan,  the  Court  would  not  allow  Gill  to  prove  his  averments 
by  Duncan's  oath  (r).  There  were  several  specialties,  however,  in 
this  case. 

§  1602.  The  arrester  may,  of  course,  refer  to  the  oath  of  the 
arrestee,  whether  the  debt  intended  to  be  attached  is  resting-owing. 
But  the  arrestee's  oath  denying  the  debt  will  not  affect  the  common 
debtor  (s),  or  an  assignee  of  the  common  debtor  (t),  because  it  was 
not  emitted  on  a  reference  by  them.  Yet  where  an  arrester  referred 
to  the  arrestee,  whether  the  debt  was  owing  at  the  date  of  the  ar- 
restment, and  the  arrestee  having  deponed  negative  was  assoilzied ; 
and  where  the  arrester  afterwards  received  from  the  common  debtor 
an  assignation  to  the  same  debt  in  security,  and  for  payment  of  the 
debt  upon  which  the  arrester's  diligence  had  proceeded,  the  Court 
held  that  the  oath  which  the  arrestee  had  emitted  was  res  judicata 
as  against  the  assignee,  and  repelled  his  plea  that  as  it  could  not 
bind  the  common  debtor,  it  was  ineffectual  against  him  when  suing 
in  right  of  that  party  (u). 

XI.  Be/erence  to  the  Oath  of  a  Bankrupt  in  questions  tvith  his 

Creditors, 

§  1603.  By  the  present  Sequestration  Act,  the  bankrupts  es- 
tate is  vested  completely  in  the  trustee,  and  the  bankrupt  is  divested 
"absolutely  and  irredeemably"  as  at  the  date  of  the  sequestra- 

(o)  Sincluir  r.  .lohnston,  1749,  M.,  12,475.  See  this  case  noticed  supra,  g  1546,  and 
Bee  infra,  ^  1604.  (/?)  Gordon  v.  Dnnnet,  1889,  M*L.  and  Rob.,  28. 

(r)  iBles  w.  Gill,  1887 ;  9  So.  Jur.,  489 ;  1  D.,  880,  note—See  a  flimilar  case,  Elpliiii- 
stone  r.  Home,  1674,  M.,  12,462.  (#)  Ersk.,  3,  6,  16— Tait  Ev.,  267— Owifra, 

L.  Balmerino  v.  Lochinvar,  1627,  M.,  970.  (<)  Elies  v.  Watson,  1712.  M.. 

14,041.  (w)  Ferguson  v.  Maitland,  1722,  M.,  14,042. 
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§  1604.  REFERENCE  TO  OATH  OF  BANKRUPT.  943 

tion  (x).*  The  bankrupt  has  thus  no  interest  in  the  estate,  except 
in  the  improbable  event  of  its  yielding  a  surplus  after  paying  all 
the  creditors  and  the  expenses  of  sequestration ;  and  therefore  (ex- 
cept in  that  case)  his  oath  admitting  any  individual  debt  would  not 
affect  himself,  but  would  merely  favour  one  creditor  to  the  preju- 
dice of  another,  whereas  the  policy  of  the  bankruptcy  law  is  to  fix 
the  rights  of  the  creditors  in  the  state  in  which  they  were  at  the 
date  of  the  sequestration,  without  any  additional  security  or  proof 
flowing  from  the  banknipt. 

On  these  grounds  it  is  incompetent  for  an  individual  creditor  to 
refer  to  the  bankrupt's  oath  as  conclusive  evidence  of  his  claim  (y). 
Nor  will  the  bankrupt  s  oath  on  reference  be  admitted  as  a  part  of 
the  claimant's  proof,  because  reference  to  oath  is  incompetent  ex- 
cept on  a  quasi-contrBLct  by  which  the  parties  stake  the  issue  on  the 
deposition  (z).  On  the  same  principle  it  is  incompetent  for  a  party 
sued  by  the  trustee  in  the  sequestration  to  refer  to  the  bankrupt's 
oath  (ay 

§  1604.  It  is  not  necessary  now  to  detail  the  cases  on  this  sub- 
ject which  occurred  under  the  former  bankrupt  law.  They  seem  to 
have  established  the  practice  of  admitting  the  bankrupt's  oath  be- 
fore answer  (6),  or  ad  remandam  veritatem  (c).  The  oath  was  not 
regarded  as  full  proof  of  the  creditor's  claim  (d),  and  was  refused 
where  there  was  risk  of  collusion,  e.g.,  where  the  claimant  was  re- 
lated to  the  bankrupt  (e),  or  where  the  claim  had  a  suspicious  ap- 


(z)  2  and  8  Vict.,  c.  41,  U  78,  88.  (y)  Dyce  v.  Patereon,  1846,  9  D.,  810 

— ^Adam  v.  Maclachan,  1847,  ib.,  660.  (z)  Adam  v.  Maclachlan,  supra — Dyoe 

V.  Paterson,  aupra.  (a)  See  Shepherd  v.  CampbeU,  1828,  2  S..  846 ;  617,  where 

the  reference  was  refased,  ntpra,  (y) — Contra,  Halkerston  v.  Lindsay,  1788,  M.,  12,476. 

(b)  Blair  v.  Balfour.  1746,  M.,  12,478;  Elch.,  "Arrestment,"  26  S.  C— See  Sinclair 
V.  Johnstone,  1749,  M.,  12,476.  (c)  Selkrig  v.  SomerviUe,  1804,  Hume  D., 

600— Halkerston  v.  Lindsay,  1783,  M.,  12,476—2  Bell's  Com.,  484. 

(d)  Gases  in  preceding  note — Bell's  Com.,  tupra — Tait  £y.,  268.  In  some  cases  it 
does  not  appear  what  effect  was  given  to  the  oath.  Grant  v.  Grant's  Crs.,  1788,  M., 
12,476— Forbes  v.  Forbes'  Cre..  1711,  M.,  12,464— Moonie's  Crs.  v.  Bloomfield,  1786, 
M.,  12,471;  Elch.,  "Qualified  Oath,"  No.  8— Pringle  v,  Biggar,  1741.  M.,  12,473— 
Buchan  r.  Robertson  Barclay,  1787,  M.,  11,128.  («)  Spalding  v,  Shaw,  1805, 

Hume  D..  601— Mein  r.  Towers,  11th  July  1829,  F.  C,  7  8.,  902— Johnstone  v.  Grant, 
1886. 18  S.,  606— Compared  with  Naime  i;.  Ogilvie,  1718.  M.,  12,468— See  contra,  Selk- 
rig V.  SomerviUe.  1804,  Hume  D.,  600. 


«  19  and  20  Vict.,  c.  79.  U  42, 102. 

*  Reference  to  bankrupt's  oath  refused  as  incomjM'tj'nt ;  Tlioniaon  v,  Duncan,  1866, 
17  D.,  1081. 
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pearance  (/).  The  want  of  coiTect  principle  which  pervades  these 
decisions  has  been  exposed  in  a  recent  case  (gr). 

§  1605.  Eeference  to  the  oath  of  a  bankrupt  who  had  been  dis- 
charged on  a  composition  was  refused  in  a  question  between  a 
debtor  to  the  estate  and  the  trustee  for  the  creditors,  because  the 
discharge  having  extinguished  the  bankrupt's  interest,  he  was 
thereby  rendered  admissible  as  a  witness  (A). 

§  1606.  It  is  not  settled  whether  the  oath  of  one  who  has 
granted  a  tnist-deed  for  behoof  of  his  creditors  will  be  admitted  on 
a  reference  by  one  of  them.  If  his  estate  turns  out  to  be  more 
than  sufficient  to  pay  them  all,  he  has  a  manifest  interest  to  ex- 
clude any  person  from  ranking  to  whom  he  is  not  indebted ;  where- 
as, if  his  debts  exceed  his  assets,  his  oath  would  only  affect  the 
ranking  of  the  creditors.  The  proper  course  seems  to  be  to  refuse 
the  oath,  unless  there  is  reason  to  expect  a  surplus  after  paying  the 
debts  {iy 

XII.  Of  the  effect  of  interest,  relationship,  dec,  in  excluding  Beference 
to  the  Oath  of  one  party  as  representing  another, 

§  1607.  In  the  different  cases  in  which  reference  is  competent 
to  the  oath  of  one  person  as  representing  another,  connection  be- 
tween these  persons,  or  their  unity  of  interest,  will  of  course  not 
exclude  the  oath.  But  it  is  otherwise  where  reference  is  proposed 
to  the  oath  of  a  tutor,  trustee,  magistrate,  or  the  like,  whose  indi- 
vidual interest  is  opposed  to  that  of  the  persons  whom  he  repre- 
sents. It  is  incompatible  with  the  idea  of  the  judicial  compact 
which  every  reference  to  oath  imi)lies,  to  suppose  that  a  party 
would  consent  to  be  bound  conclusively  by  the  statement  of  one 
who  has  a  conflicting  interest  to  him  ;  and,  as  already  observed  (j), 
an  oath  on  reference  cannot  be  taken  merely  as  an  adminicle  of  evi- 
dence. Accordingly,  wher^*  resting-owing  was  referred  to  the  oaths 
of  the  trustees  of  the  acceptor  of  a  bill,  one  of  them  was  not  allowed 
to  depone,  because  he  was  a  co-acceptor,  and  had  an  interest  to 


(/)  Nairne  v.  Drummond,  1726,  M.,  12,468.  ( ff)  Per  L.  Just.-Clerk 

(Hope)  in  Adam  v.  Maclachlan,  1847,  9  D.,  660.  (h)  Fcrrier  v,  Graham,  1881. 

9  S.,  419.     See  tupra,  i  1671.  (i)  Robertson  v.  Thorn,  1848,  21  Sc.  Jnr.,  96, 

interlocutor  of  Lord  Wood,  Ordinary,  acquiesced  in.  (j)  See  sttpra^  I  1608. 


«  In  the  case  of  Renny  v.  Will,  18th  July  1863  (not  reported),  a  reference  by  a  credi- 
tor to  the  oath  of  a  party  who  had  granted  a  trust-deed  for  behoof  of  his  creditors  was 
refused ;  but  it  was  observed  that  such  a  reference  might  be  competent  in  certain  cir- 
cumHtanccs. 
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render  the  trust-estate  liable,  in  order  to  free  himself  from  part  of 
the  debt  (i). 

§  1608.  In  several  cases,  also,  tlic  Court  refused  to  admit  the 
oath  of  a  bankrupt,  upon  the  ground  that  he  was  related  to  the 
party  who  tendered  the  reference  (I),  And  where  a  party,  as  assig- 
nee to  a  bond  granted  to  his  tutors  for  his  behoof,  used  diligence 
against  the  granter  of  it,  the  latter  was  not  allowed  to  refer  his  al- 
legation of  payment  to  the  oath  of  one  of  the  tutors,  who  was  his 
brother-in-law  (m). 

Again,  where  the  drawer  and  acceptor  of  a  bill  were  brothers, 
and  the  drawer,  having  become  bankrupt,  executed  a  trust-deed  for 
behoof  of  his  creditors,  and  was  afterwards  convicted  of  a  crime 
(fraud  and  wilful  imposition)  inferring  infamy ;  and  where  one  of 
the  creditors  of  the  drawer,  having  paid  the  bill  and  taken  an  as- 
signation to  it,  used  diligence  against  the  acceptor,  and  afterwards 
carried  on  the  case  on  behalf  of  all  the  creditors  of  the  drawer — 
the  acceptor,  in  a  suspension  of  the  charge,  was  not  allowed  to  prove 
his  averment  of  no  value  by  the  drawer's  oath.  In  the  Court  of 
Session  the  reference  was  disallowed  on  the  ground  of  infamy ;  but 
the  House  of  Lords  waived  deciding  that  point,  and  held  that, 
under  the  circumstances,  the  oath  had  been  properly  rejected,  be- 
cause the  admission  of  it  was  more  likely  to  defeat  than  to  promote 
tlie  justice  of  the  case  (n), 

§  1609.  Upon  this  broad  principle,  reference  to  oath  should  be 
refused  wherever  the  person  to  whom  it  is  tendered,  as  representing 
the  party  really  interested,  is  so  connected  by  relationship,  common 
interest,  or  otherwise,  with  the  party  who  proposes  the  reference, 
that  its  admission  would  not  be  consistent  with  truth  and  equity. 
And,  if  the  i)erson  whose  oath  is  called  for  has  been  convicted  of  a 
crinien  falst,  the  risk  of  his  emitting  a  false  deposition  where  con- 
trary proof  is  inadmissible  (as  it  is  in  cases  of  reference  to  oath) 
will  probably  induce  the  Court  to  reject  the  reference. 

§  1610.  Where  James  raised  reduction  on  the  ground  of  com- 
pensation of  bcmds  which  he  had  granted  to  his  brother  John,  and 
Nairn,  a  creditor  of  John,  used  arrestments  in  the  hands  of  James, 
James  was  allowed  to  prove  the  compensation  by  John's  oath,  on 

(k)  Murray  v.  Laurie's  Tr.,  1827,  6  S.,  515.  (/)  Spaltliug  v.  Shaw,  1805, 

Hume  D.,  601— Muiu  v.  Towers.  11th  July  1809,  F.  C:  7  S.,  902,  S.  C— Johnntonc  v. 
Grant,  1885.  13  S.,  606— Com  pan  d  with  Selkrig  v.  JSomerville,  1804,  Hume  D.,  500— 
See  tupra,  I  1604.  (m)  Waddell  v.  Madderstoun,  1707,  M.,  12.484.    The  other 

tutor  had  died.  (n)  Kitchio  v.  Mackay.  1826.  4  S..  634;  affd.,  8  W.  8.,  484 

—Sec  nipra,  }  1639. 
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account  of  litigiosity  having  ariBeii  before  the  arrestment ;  but  he 
was  required  to  report  the  oath  although  John  was  abroad,  because 
there  would  have  been  risk  of  collusion  if  he  could  have  succeeded 
on  John  being  held  as  confessed  for  not  deponing  (o). 


CHAPTER  v.— OF  THE  EXAMINATION  AND  RE-EXAMINATION. 

§  1611.  In  the  Court  of  Session  oaths  on  reference  are  emitted 
before  a  Commissioner  of  Court.  They  may  also  be  taken  by  the 
judge  and  minuted  by  the  clerk  (a).  But  an  oath  on  reference 
ought  not  to  be  emitted  before  a  jury,  because  jurors  would  be  apt 
to  weigh  it  along  with  the  other  evidence  in  the  cause,  instead  of 
receiving  it  as  full  and  conclusive  proof,  and  because  its  application 
raises  only  questions  of  construction  and  law,  which  are  for  the 
Court,  not  for  a  jury  (6).  Yet  an  oath,  which  before  the  trial  has 
been  emitted  on  special  facts,  may  be  used  (like  an  admission  on 
record)  as  full  proof  of  these  facts. 

§  1612.  In  several  older  cases  parties  whose  pleadings  were  not 
candid  were  examined  in  presence  of  persons  who  were  acquainted 
with  the  facts  (c).  But  this  useful  check  against  falsehood  has  not 
been  applied  recently. 

§  1613.  The  oath  is  the  same  as  that  which  is  administered  to 
a  witness ;  and  the  examination  is  conducted  by  the  party  who 
makes  the  reference  (or  his  procurator)  putting  to  the  deponent  the 
questions  which  the  reference  embraces.  But  it  is  not  necessary 
for  him  to  examine  upon  the  whole  of  these,  as  it  lies  with  him  to 
determine  whether  the  oath  emitted  as  to  a  part  of  them  is  suflS- 
cient  for  his  purpose  (d).  The  commissioner  ought  to  put  any 
questions  which  he  deems  proper  for  eliciting  the  whole  truth  upon 
the  matter  deponed  to,  whether  these  questions  are  agreeable  to  the 

(o)  Nairn  v.  Ogilvie,  1725,  M.,  12,468.     See  infra,  ?  1661.  (a)  See  Gordon 

V.  Gordon,  1781,  Or.  and  St.,  60.  The  oath  is  taken  in  this  way  in  the  SherifT-court, 
unless  where  the  party  resides  out  of  the  county.  (6)  See  Bell's  Pr.,  §  2268 

—Allan  V.  Thomson,  1822,  8  Mur.,  8.  (c)  Williamson  v,  Tennant,  1627,  M., 

12,305— Carmichael  v.  Dempster,  1676,  1  B.  Sup.,  770— Weir  v,  Russell,  1708,  M.. 
12,881— Bett  v.  Hardie,  1769,  M.,  18,217.  See  also  Lyell  r.  Brand,  1667,  M.,  1817; 
9362;  2  B.  Sup.,  428,  S.  C,  mpra,  §  1510,  (b).  (d)  Observed  by  Lord  Mac- 

kenzie in  Heddlc  v.  Baikie,  1841,  8  D.,  870. 
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parties,  or  not  (e).  This  is  especially  his  duty  where  the  deponent 
is  an  ignorant  person  {/)} 

§  1614.  Documents  may  be  shown  to  the  party  in  order  to  re- 
fresh his  memory,  or  to  obtain  from  him  explanations  as  to  discre- 
pancies between  them  and  his  oath  {g), 

§  1615.  When  the  deponent  is  known  to  be  a  man  of  honour, 
an  examination  as  to  the  details  of  the  case  is  unnecessary ;  the 
simplest  course  being  to  ask  him  at  once  the  main  question  referred. 
But  if  his  veracity  is  doubtful,  the  examination  should  be  com- 
menced with  those  questions  regarding  the  history  and  circum- 
stances of  the  transaction  which  only  bear  upon  it  indirectly ;  and 
these  ought,  if  possible,  to  be  put  in  such  sequence  that  a  founda- 
tion of  probability  will  have  been  laid  for  the  truth  of  the  main  fact 
before  it  comes  to  be  examined  upon.  When  the  examination  is 
skilfully  conducted  in  this  way,  the  result  sometimes  is  that  the 
party,  inclosed  in  a  net  of  circumstantial  evidence  formed  out  of 
his  own  answers,  is  forced  to  admit  the  main  fact  referred.  Or  it 
may  happen  that,  in  attempting  to  deny  circumstances  which  only 
bear  indirectly  on  the  issue,  and  in  extemporising  explanations  to 
make  his  deposition  seem  consistent,  he  involves  himself  in  contra- 
dictions, the  consequence  of  which  -may  be  that  his  answer,  nega- 
tive of  the  main  question,  is  disregarded  from  not  being  borne  out 
by  the  rest  of  his  deposition  (A). 

§  1616.  The  party  cannot  escape  from  an  interrogation  of  this 
kind  by  refusing  to  answer  except  upon  the  main  question  referred. 
He  is  bound  to  answer  all  special  questions  which  are  relevant  to 
that  matter ;  and  if  he  refuses,  he  may  be  held  as  confessed  (t). 

§  1617.  Special  interrogatories,  however,  must  usually  be  put 
before  general  ones ;  for  if  a  general  question  has  been  put  and 
answered,  any  questions  which  infer  contradiction  of  the  answer  are 
incompetent,  as  involving  the  party  in  risk  of  perjury  {J),     If, 

(«)  Soutar  V.  Soutar,  1861,  14  D.,  140.  (/)  Soutar  v.  Soutar,  mpra, 

(g)  Boyd  V,  Ker,  1843,  6  D..  1213— Heddle  v.  Baikie,  1847. 9  ib.,  1254— /w/ra, 
2  1631— Seo  albo  }  1628,  et  teq.  (A)  See  Murray  v,  Murray,  1839,  1  D.,  484. 

(i)  A  B,  1751,  M.,  12,476— A  B,  1756,  6  B.  Sup.,  842— CaUander  i;.  Wallace,  1717, 
M.,  9416— Swan  v.  Swan,  1736,  M.,  9418 ;  Hailes,  998— 5ii;;ni,  I  463. 

(j)  Er»k.,  4,  2,  16— More'8  Notes,  417— Tait  Ev.,  23^9— Husband  v.  Blair,  1678, 
M.,  9422— Aitkcn  v.  Finlay,  1702,  M.,  9423— Callander  v.  Wallace,  supra. 


1  A  (larty  who  ig  under  examination  on  a  reference  to  oath  is  entitled  to  the  us6i8t- 
aiice  of  counsel  t<»  suggest  questions  to  the  Commissioner,  or  to  refer  to  documents ; 
Blair  v,  M*Phun,  1866,  18  D.,  1202— See  jilso  0»f»i»er  r.  Hamilton,  1824,  2  S.,  610; 
BflSrmod,  1826,  2  W.  S.,  69,  referre<l  to  iii  Blair  r.  MPhuu  by  Lord  President  M'Neill. 
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1)48  RE-EXAxMINATlON  OF  PARTY  §  1G17- 

liowever,  a  geueral  answer  contains  inferences,  the  grounds  of  these 
may  be  investigated  by  special  questions,  because  such  a  mode  of 
examination  involves  only  error  in  judgment,  not  falsehood,  in  the 
party  deponing  (i).  This  is  often  illustrated  in  references  of  rest- 
ing-owing  and  of  non-onerosity  of  bills ;  in  which  the  general  denial 
is  an  opinion  founded  on  facts,  which  come  out  in  a  detailed  exa- 
mination, and  bear  a  different  inference  (I),  Accordingly,  where 
the  holder  of  a  bill,  after  having  deponed  "  that  he  paid  value  for 
the  indorsation  and  was  an  onerous  indorsee,"  refused  to  specify 
what  tlie  value  was,  the  Court  found  that  his  heir  was  not  entitled 
to  the  privileges  of  an  onerous  indorsee  (m). 

§  1618.  It  is  also  competent  to  put  special  interrogatories  after 
the  deponent  has  given  a  general  answer  to  a  question  which  did 
not  infer  one;  otherwise  the  party  making  the  reference  would, 
without  any  fault  on  his  part,  be  deprived  of  his  right  to  examine 
in  detail.  And  where  special  questions  have  been  put  irregularly 
after  more  general  ones,  the  Court  will  give  effect  to  the  answers, 
because  the  objection  to  that  mode  of  examination  is  personal  to 
the  party,  and  may  be  waived  by  him  (n), 

§  1619.  Where  an  oath  on  reference  is  in  general  or  doubtful 
tferms,  the  Court  will  allow  a  re-examination  in  order  to  clear  it 
up,  provided  the  questions  do  not  involve  the  party  in  perjury  (o). 
This,  for  example,  has  been  allowed  where  the  first  oath  did  not 
exhaust  the  reference  (p) ;  and  where,  in  a  reference  of  resting- 
owing  of  the  debt  in  a  prescribed  bill,  the  party  deponed  generally 
that  it  was  compensated,  and  that  he  did  not  consider  himself  in- 
debted to  the  pursuer  (r)  ;  and  again  in  a  reference  as  to  the  exist- 
ence of  a  trust,  where  the  alleged  trustee  deponed  generally  nega- 
tivey  and  specified  certain  facts,  but  it  was  not  clear  whether  he 
meant  to  deny  that  the  right  was  intended  to  be  held  by  him  for 
behoof  of  the  alleged  beneficiary  («).  Thus,  also,  in  a  reference  of 
the  onerosity  of  an  indorsation,  where  the  oath  (which  referred  to 


(k)  See  Fotheringhame  v.  Mauld,  1679,  M.,  16,179— Heddle  v.  Baikie.  1841,  8  D., 
370.  {I)  Callander  r.  Wallace,  »«pra— Turnbull  v.  Borthwick,  1830,  8  S.,  785— 

Per  L.  Gillies  in  Hed(Ue  v.  Baikie,  supra — See  supra,  §  458,  et  seq. 

(m)  Swan  v.  Swan,  1786,  M.,  9418,  Hailes,  998.  (The  session  papers  show  that  tlie 
general  answer  was  given  to  a  general  question  of  onerosity.)  (n)  Heddle  v. 

Baikie,  supra  (k) — See  also  Fotlieringhame  v.  Mauld,  1697,  M.,  16,179. 

(o)  Ersk.,  4,  2,  16— Tait  Ev.,  289— Cases  in  following  notes,  and  A  B,  1666,  M., 
9421— Ker  v.  Ker,  1667,  M.,  8874;  9421— Forbes  v.  Forbes*  Crs.,  1711,  M.,  12,464— 
Mowat  V.  E.  Northesk,  1673,  M.,  9421.  (p)  Thomson  v,  Thomson,  1830,  8  S., 

671— See  also  Johnstone  r.  Law,  1848,  6  D.,  1878.  (r)  Eraser  v.  Fraser,  27th 

June  1800,  F.  C.  (#)  Fotheringhame  v.  Mauld,  1679,  M.,  10,179. 
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§  1620.  ON  KEFEKENCE  TO  OATH.  949 

certain  books  and  to  other  bills)  was  unsatisfactory  and  partly  un- 
intelligible, the  Court  allowed  a  re-examination  (f).  And  where 
the  creditor  in  a  bill  being  examined  three  years  after  its  date  on  a 
reference  whether  the  bill  had  been  granted  for  value,  deponed  that 
he  had  had  numerous  bill  transactions  with  the  suspender's  father 
(who  was  a  co-obligant  in  the  bill)  and  that  the  consideration  of 
the  bill  was  cash,  but  he  could  not  remember  how  much,  the  Court 
allowed  him  to  be  re-examined,  on  the  understanding  that  in  the 
interval  he  should  consult  his  books  and  other  documents  as  to  the 
transactions  in  question  (u). 

A  re-examination  has  also  been  allowed  where  the  oath  had 
been  emitted  in  absence  of  the  party  who  had  made  the  reference, 
and  whose  failure  to  attend  had  arisen  from  want  of  proper  notice 
of  the  diet  (x). 

§  1620.  On  the  other  hand,  wherever  a  deposition  is  full  and 
specific,  the  re-examination  will  be  refused,  "  otherwise  an  oath,  in 
place  of  being  the  end,  might  be  more  properly  called  the  beginning 
of  strife,"  and  the  re-examination  would  be  useless  unless  it  brought 
out  a  contradiction,  which  would  involve  the  party  in  perjury  (y). 
Accordingly,  where  the  defender  in  an  action  laid  on  (inter  alia)  a 
loan  of  money,  admitted  that  he  received  the  sum,  but  added  that 
it  was  in  re-payment  of  a  debt,  and  where  the  pursuer  thereafter 
alleged  that  the  only  debt  due  by  him  to  the  defender  had  been 
imder  a  condition  which  had  not  been  fulfilled,  the  Court  would 
not  allow  a  re-examination  on  that  fact,  because  it  might  have  in- 
volved the  party  in  perjury  (z).  In  another  case,  where,  in  answer 
to  a  general  interrogatory,  the  defender  in  an  action  for  payment  of 
an  account  deponed  that  he  was  not  resting-owing  the  sum  claimed, 
the  Court  for  the  same  reason  refused  to  allow  him  to  be  re-exa- 
mined as  to  whether  he  had  not  received  a  parcel  of  lint,  and  in 
what  way  he  had  paid  for  it  (a). 

(t)  Young  V.  PoUock,  1882, 10  S.,  670.  (ti)  AnstrutheT  v.  Lewis,  1861, 

18  D.,  841.  (z)  Peacock  v.  Smiles,  1828,  6  S.,  1081— HiU  v.  Cameron,  1886, 

18  S.,  764~Compared  with  Ker  v,  Hopkirk  and  Imlack,  1883,  12  8..  273. 

(y)  Erek.,  4,  2, 16.  (i)  Aitken  v,  Finlay,  1702.  M.,  9428. 

(a)  Campbell  v.  Tait,  1677.  M..  9422~Compare  cases  noted  supra,  i  1617. 
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9:A)  effect  of  oath  on  reference.  §  hVll- 


CHAPTER  VI. — OF  THE  INTERPRETATION  AND  EFFECT  OF  THE 
OATH  ON  REFERENCE. 

§  1621.  The  oath  on  reference  is  conclusive  of  the  matter  re- 
ferred, whether  it  be  favourable  or  adverse  to  the  deponent's  inter- 
est ;  so  that  in  applying  the  oath,  the  point  is  not  quid  verum  esty 
but  quidjuraturn  est  (b).  This  rule  does  not  flow  from  the  superior 
credibility  of  the  oath  (for  an  unsupported  statement  in  a  party's 
own  favour  is  doubtful  evidence),  but  from  the  reference  being  a 
quasi  contract  by  which  the  parties  are  supposed  to  stake  the  re- 
sult on  the  oath  (c). 

§  1622.  An  oath  on  reference  is  conclusive  both  in  the  action 
in  which  it  is  emitted,  and  in  all  subsequent  proceedings  involving 
the  same  matter,  and  depending  on  the  facts  deponed  to  (d).  And 
accordingly,  an  oath  on  reference  emitted  in  the  Bill  Chamber  bj- 
the  charger  will  exclude  farther  proof  at  the  instance  of  the  sus- 
pender, on  the  case  coming  into  the  Court  of  Session  on  the  passed 
note  (e).  But  the  oath  admitted  in  one  action  will  not  exclude  a 
new  action  for  the  same  debt,  if  laid  on  different  media  conclu- 
dendi  (/). 

§  1623.  The  party  wronged  by  a  false  oath,  however,  has  an 
indirect  means  of  redress,  by  prosecuting  the  deponent  criminally 
for  perjury  {g)  ;  and  if  he  proves  his  libel,  the  Justiciary  Court  may 
sentence  the  perjurer  to  pay  to  him  such  a  fine  as  will  cover  what 
he  lost  in  the  civil  suit  (A).  But  this  is  a  cumbrous  remedy,  and 
very  far  from  adequate ;  for  it  is  much  more  diflScult  to  establish 
perjury  in  a  criminal  prosecution,  than  it  would  be  to  contradict  the 
party's  oath  in  the  civil  suit  in  which  it  is  emitted. 

(6)  stair,  4,  44,  8— Ersk.,  4,  2,  S—Tait  Ev.,  266— The  oath  may  not  be  contradicted 
by  the  deponent's  bond.  Rule  v,  D.  Hamilton,  1628,  M.,  18,231 ;  or  by  his  letter.  Kin- 
caid  V.  Dickson,  1673,  M.,  12,143— Young  v.  Pollock,  1832,  10  S.,  671,  per  L.  Craigie 
—See  also  Thomson  v.  D.  Hamilton,  1688,  2  B.  Sup.,  121.  The  defender's  oath  was 
held  conclusive  where  it  had  been  emitted  under  an  erroneous  decision  in  the  inferior 
court,  sustaining  a  plea  of  prescription,  in  which  decision  the  pursuer  had  acquiesced ; 
McDonalds  v.  Burden.  1829,  7  S.,  806— See  alRO  TumbuU  v,  Borthwick,  1880,  8  S.,  786. 

(e)  Ersk.,  aupra — ^Tait,  tupra.  (rf)  Stair,  supra — ^Tait,  tupra, 

(/)  WylUe  V.  Latta,  1882,  11  S.,  151.  (/)  Stair,  4,  44,  8— Tait  Ev.,  266. 

\g)  1  Hume,  873— Th.  Somerville,  1818,  there  noted— See  also  Stewart  v.  M*Whir- 
ter,  1713,  4  B.  Sup.,  914 ;  6  ib.,  99. 

(A)  Where  an  indorsee  on  a  reference  of  value  for  a  bill  of  jC48,  deponed  that  he 
gave  full  value,  and  the  oath  waj9  held  conclusive  of  the  civil  interest,  and  the  aoceptora 
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§  1624.  When  a  party  depones  non  nwtnini,  his  oath  is  coni- 
monly  held  neither  to  admit  nor  to  deny  the  fact  referred ;  which 
may  therefore  be  proved  by  such  other  evidence  as  its  nature  and 
the  stage  of  the  cause  admit  of  (t).  But  if  the  matter  is  a.  factum 
proprtum  et  recenSy  which  the  party  cannot  be  supposed  to  have 
forgotten,  his  oath  of  non  memini  will  show  an  attempt  to  evade  or 
shirk  the  reference,  and  he  will  be  held  as  confessed,  in  the  same 
way  as  if  he  had  refused  to  depone  (A).  This  effect,  however,  will 
not  follow  where,  owing  to  the  number  of  transactions  of  the  same 
kind  which  the  party  entered  into,  the  unimportant  nature  of  the 
fact  referred,  or  any  similar  cause,  an  oath  of  non  memini  only  in- 
dicates a  not  unnatural  obliviousness  (J). 

§  1625.  Contradictions  frequently  occur  in  oaths  on  reference, 
and  create  considerable  diflBculty  in  ascertaining  whether  the  party 
admits  or  denies  the  fact  referred.  Every  such  case  must  be  de- 
cided on  the  terms  of  the  individual  oath ;  and  it  is  only  necessary 
to  keep  in  view  that  the  question  is  not  whether  there  are  discre- 
pancies which  throw  doubt  on  the  credibility  of  the  statement,  but 
quid  juratum  est,  truly  or  falsely,  on  the  matter.  It  may  be  ob- 
served, however,  that  if  the  contradiction  is  between  specific  facts, 
and  facts  which  the  party  has  inferred  from  these,  the  Court  will 
disregard  the  inferences  and  give  effect  to  the  direct  statements  (m). 
This  is  often  seen  in  references  of  onerosity  of  bills  and  resting- 
owing,  where,  notwithstanding  the  party's  general  denial,  the  Court 
deduce  from  his  specific  statements  an  inference  to  his  prejudice. 

§  1626.  As  already  observed,  a  party  who  states  that  a  certain 
transaction  was  conducted,  a  certain  payment  made,  or  the  like,  by 

paid :  on  a  libel  at  their  instance  against  the  indorsee  in  the  Justiciary  Court,  conclud- 
ing for  the  pains  of  law,  damages  and  expenses,  they  were  aUowed  to  'proye  prout  dejure 
that  the  oath  was  false.  They  succeeded  in  doing  so,  whereupon  the  panel  was  sen- 
tenced  to  imprisonment  for  six  months,  and  to  the  piUory,  and  was  fined  £160  in  pay- 
ment of  damages.  "  In  this  shape  of  an  award  of  a  large  sum  of  damages,^the  Court 
substantially,  though  indirectly,  corrected  the  iniquity  of  the  civil  decree  proceeding  on 
the  false  oath ;  which  decree  could  not  be  directly  set  aside  either  in  the  criminal  or 
civil  court."    Baron  Hume's  note  of  Th.  Somerrille,  wpra. 

(»)  Erek.,  4,  2,  14— Tait  Ev.,  240— Fisher  v.  Lithgow,  1672,  M.,  12,142— Melvil  v. 
E.  Perth,  1698,  4  B.  Sup.,  171— See  also  Gow  v.  McDonald,  1827,  6  S.,  472.  But  see 
contra,  Thomson  v,  D.  Hamilton,  1688,  2  B.  Sup.,  121. 

(k)  Ersk.,  «ipra— Tait,  «wprtf— Irvine  v.  Carruthers,  1675,  M.,  12,081— LittlegiU, 
1682,  M.,  12,035— Ly.  Aboyne  v,  her  Tenants,  1710,  M.,  10,446. 

(I)  See  Wcmyss  v.  Maitland,  1689,  M.,  9893— Thomson  v,  D.  Hamilton,  tupra, 

(m)  See  «.^.,  Hunter  v.  Geddes,  1835,  13  S.,  869— Grubb  v.  Porteous,  1885,  ib.,  608 
—Murray  v.  Murray,  1839,  1  D.,  484— Gifford  v.  Rennie,  1863,  15  ib.,  451— St;e  tupra, 
g  458,  ei  »eq.,  and  2  515,  e/  »eq. 
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another  person  on  his  behalf,  neither  imports  into  his  oath  the 
statements  which  that  person  may  have  made,  nor  devolves  the  re- 
ference to  him  (n).  In  dealing  with  oaths  of  this  kind,  the  Court 
will  distinguish  between  cases  in  whicli  the  party  states,  from  his 
own  knowledge,  that  the  individual  acted  in  the  way  supposed,  and 
cases  in  which  the  party  merely  infers  from  certain  circumstances 
that  such  is  the  fact ;  and  they  will  not  allow  the  deponent,  by 
drawing  an  erroneous  inference  in  his  own  favour,  to  deprive  the 
other  party  of  the  proper  legal  effect  of  the  facts  admitted  (o)} 


CHAPTER  VII. — OF  CONTRADICTING  AND  EXPLAINING  THE  OATH  BY 
DOCUMENTS  TO  WHICH  IT  REFERS. 

§  1627.  It  has  already  been  seen  that  an  oath  on  reference  will 
receive  effect,  although  it  should  contradict  a  writing  under  the 
party's  own  hand.  This  is  the  rule  where  the  oath  refers  to  the 
document,  but  denies  the  statements  which  are  therein  contain- 
ed (a);  for  the  written  statements  may  be  untrue,  and  the  question 
whether  it  is  true  or  false  would  involve  a  proof  incompatible  with 
the  conclusive  character  of  an  oath  on  reference. 

§  1628.  But  if  an  oath  stating  certain  facts,  refers  to  documents 
as  the  source  from  which  the  party  derived  his  information,  the 
Court  will  hold  the  documents  to  be  imported  into  the  oath,  and 
will  judge  for  themselves  whether  the  party's  account  or  construc- 
tion of  them  is  correct  (6).     Thus  in  an  action  for  payment  of  a 


(n)  S$ipra,  J  1692.  (o)  See  tupra,  H  465,  616,  et  $eq. — Gordon  v.  Chmtie, 

1678,  M.,  18,208— Hay  v,  Fulton,  1786,  M.,  18,220;  Hailes,  996,  S.  C. 

(a)  Supra,  i  1621  (6)— Opinions  in  Hunter  v.  Geddes,  1886, 18  S.,  869,  ir\fra  (rf),  and 
per  Lord  President  (M'Noill)  in  Nicol  p.  Law,  1862,  14  D.,  1044— Gibb  v.  Winning, 
1829,  1  De.  and  And.,  97.  In  a  reference  to  oath  of  the  debt  in  a  prescribed  biU,  bear- 
ing value  received,  the  debtor  may  admit  that  he  signed  the  document,  but  deny  that 
he  received  value ;  see  supra,  {  448,  et  seq,  (6)  This  is  analogous  to  the  rule 

stated  supra,  l\  1626,  6. 


1  On  a  reference  to  oath  a  defender  deponed  that  he  had  paid  to  a  relative,  with 
whom  he  had  other  pecuniary  dealings,  money  to  discharge  the  claim  sued  for,  but  had 
never  seen  a  discharge,  nor  been  told  that  the  debt  was  paid.  His  relative  had  left  the 
country,  and  had  died  without  a  final  settlement  of  their  accounts  having  been  made. 
It  was  held  that  resting-owing  was  proved ;  Crichton  v.  Campbell,  1857,  19  D.,  661. 
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prescribed  account,  where  the  defender  swore  that  he  believed  the 
account  had  been  paid  by  his  factor,  and  was  certain  of  this  from 
having  settled  accounts  with  the  factor  and  otherwise,  and  from 
the  receipts  in  process,  the  Court  granted  diligence  to  recover  the 
factor's  accounts,  and  finding  that  these  did  not  instruct  payment, 
held  that  the  account  was  resting-owing ;  and  the  House  of  Lords 
affirmed  the  judgment  (c).  In  another  case  of  this  nature,  where 
the  defender  deponed  that  the  debt  had  been  settled  in  terms  of 
certain  accounts,  the  Court  held  these  to  be  imported  into  the  oath, 
and  drew  their  own  inference  from  them  (d). 

§  1629.  The  same  rule  applies  a  fortiori,  where  the  oath  in- 
volves an  opinion  in  point  of  law  as  to  the  construction  or  effect  of 
the  documents  to  which  it  refers.  Accordingly,  where  an  arrestee 
deponed  that  he  paid  the  debt  under  a  former  decree  of  furthcom- 
ing obtained  by  a  creditor  of  the  common  debtor,  the  Court  would 
not  sustain  the  payment,  unless  the  decree  was  produced  (e).  So, 
where  the  debtor  in  a  prescribed  bill  deponed  not  resting-owing, 
because  he  had  assigned  his  effects  to  his  creditors  according  to  the 
law  of  England  (where  he  resided  at  the  time),  and  the  assignment 
cleared  him  of  all  his  debts ;  Lord  Fullerton  (Ordinary)  required 
the  deed  to  be  produced,  as  the  discharge  was  matter  of  law,  de- 
pending on  the  construction  and  effect  of  the  deed  ;  and  the  Court 
afterwards  gave  effect  to  the  judgment, — in  which  the  defender  had 
acquiesced  (/).  Again,  in  an  action  on  a  prescribed  bill,  where 
the  defender  deponed  not  resting-owing,  as  the  pursuer  had  acceded 

(0  Cooper  V.  Hamilton,  1S24,  2  S.,  728 ;  affd.,  2  W.  S.,  59— See  an  analogous  case, 
Mackay  v.  Ure,  1847,  10  D.,  89. 

(d)  Hunter  v.  Geddes,  1885,  18  S.,  869.  liord  Glenlee  observed,  "  No  doubt  the  de- 
fender was  bound  to  produce  the  account  mentioned  in  his  oath ;  and  if  the  Court  put 
a  different  construction  on  it  from  what  he  does,  we  are  bound  to  give  effect  to  it ;  and 
we  did  so  in  a  late  case."  Lord  Medwyn  said,  "  I  know  that  if  a  party  refers  to  docu- 
ments 08  confirming  his  oath,  they  may  be  produced,  and  his  inference  from  them  over- 
ruled, if  not  supported  by  them."  Lord  Justice-Clerk  Boyle  said,  "  When  a  party  re- 
fers in  any  way  to  documents  as  grounds  of  his  deposition,  they  become  truly  parts  of 

it It  was  right  to  have  the  account  produced ;  and  it  becomes  necessarily 

part  of  the  oath  to  which  we  are  entitled  to  refer,  as  was  decided  in  the  case  of  Cooper, 
aupra  {e\  affirmed  in  the  House  of  Lords."  Lord  (Ordinary)  Jeffrey  took  the  same 
view,  and  after  showing  that  the  documents  referred  to  did  not  prove  payment,  observed 
(note  to  his  last  interlocutor),  "  If  this  be  the  true  result  of  the  facts  established  by  the 
oath,  it  is  supposed  to  be  plain  enough  that  the  defender  could  not  alter  or  at  all  affect 
that  result  by  swearing  that  in  his  opinion  the  debt  was  not  resting-owing.  This  is  a 
conclusion  of  law  over  which  he  has  no  control." 

(«)  Blair  v.  Balfour,  1748,  M.,  18,217.  (/)  Stevenson  t;.  Steveneon,  1888, 

16  S.,  1088. 

VOL.  11.  X 


Digitized  by 


Google 


954  OATHS  ON  REFEIIENCE  §  1629- 

to  a  composition-contract,  and  the  composition  money  had  been 
consigned,  the  Court  held  that  it  lay  with  them,  and  not  with  the 
deponent,  to  determine  what  was  the  legal  effect  of  the  composi- 
tion-contract (gr).  It  was  probably  on  the  same  ground  that  in  an 
action  against  Finlay  on  account  of  intromission  with  Aitken's 
sheep,  where  Finlay  deponed  that  under  warrant  from  the  Laird  of 
Cardross,  he  had  taken  away  nine  ewes  as  Aitken's  proportion  of  a 
levy  for  the  militia,  the  Court  held  the  quality  extrinsic,  unless  the 
warrant  was  produced  (A).  And  where  Kilpatrick,  being  sued  by 
Irvine  for  vitious  intromission  with  goods  in  bonis  defuncti  of 
Clacherie,  his  (Kilpatrick's)  father-in-law,  deponed  that  ten  days 
before  Clacherie's  death  he  bought  the  goods  from  Craik,  to  whom 
Clacherie  had  disponed  them,  but  he  did  not  produce  the  convey- 
ance, the  Court  decerned  against  him  {%). 

§  1630.  There  seems,  however,  to  be  some  conflict  between 
these  cases  and  one  in  which  the  defender  in  an  action  laid  on  his 
having  vitiously  intromitted  with  his  predecessor's  writings,  de- 
poned that  he  only  meddled  with  such  as  were  his  own  by  assigna- 
tion of  all  his  predecessor's  personal  estate ;  and  the  Court,  with 
hesitation  and  by  a  bare  majority,  assoilzied  him,  although  (as  Lord 
Fountainhall  observes)  the  oath  made  the  deponent  '^  himself  judge 
of  what  belonged  to  him"  (A).  Their  Lordships  probably  consi- 
dered that  the  oath  took  away  the  element  of  culpa  on  which  the 
action  was  laid.  In  another  case,  of  old  date  and  very  doubtful 
authority,  where  the  defender  in  a  count  and  reckoning  for  his  in- 
tromissions with  certain  crop,  deponed  that  he  had  lawfully  poinded 
them,  the  Court  refused  to  divide  the  oath,  or  to  require  him  to 
produce  the  document  of  debt,  decree,  or  warrant  to  poind,  upon 
which  his  defence  was  founded  {J). 

§  1631.  A  late  case,  depending  chiefly  on  specialties,  seems  to 
have  qualified  to  some  extent  the  rule  in  question.  In  a  claim  by 
a  landlord  against  his  tenant  for  arrears  of  rent,  the  tenant  (who 
pleaded  the  quinquennial  prescription)  deponed,  on  a  reference  to 
his  oath,  that  the  arrears  had  been  partly  extinguished  by  sales  of 
sequestrated  crop ;  and  the  Court  sustained  this  oath  as  negative  of 
resting-owing,  although  an  examination  of  the  proceedings  in  the 
processes  of  sequestration  seemed  to  show  that  the  oath  was  erro- 


{g)  Brown  r.  Mantyre,  1828,  6  S.,  1022.  (A)  Aitken  v.  Finlay,  1702,  M., 

9428.  (i)  Irvings  v.  EUpatrick,  1679,  M.,  18,229.  {k)  £.  Airley  v. 

Sharp,  1698,  M.,  9678;  18,205.    See  also  Donaldfion  v.  Gnnningham,  1694,  4  B.  Sup., 
186.  (/;  L.  Fenton  r.  Dmmmond,  1682,  M.,  18,228. 
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neouB  (m).  The  ground  of  decision  was,  that  the  party  had  not 
been  properly  examined  on  the  processes  of  sequestration,  so  as  to 
have  made  them  part  of  his  oath ;  the  Court  considering  that  if  the 
examination  had  been  complete,  he  might  have  explained  the  ap- 
parent contradiction.  The  oath,  also,  had  been  emitted  at  the  end 
of  a  long  litigation,  and  the  landlord's  mode  of  dealing  with  it  in- 
volved a  protracted  investigation  as  to  the  disposal  of  the  proceeds 
of  the  sequestrations.  This  case,  therefore,  does  not  come  into  con- 
flict with  the  principles  established  by  Cooper  v,  Hamilton  and  kin- 
dred decisions  (n).*  ^ 


CHAPTER  VIII.— OF  QUALIFIED  OATHS  ON  REFERENCE. 

§  1632.  When  a  party,  instead  of  answering  categorically  the 
questions  referred,  makes  a  partial  admission,  and  adds  an  explana- 
tory statement  in  his  own  favour,  he  is  said  to  emit  a  qualified  oath, 
and  the  question  arises  whether  effect  is  to  be  given  to  the  qualifi- 
cation. Such  cases  depend  on  whether  the  qualification  is  intrinsic 
or  eoctrinmc  to  the  reference,  or  (as  Dirleton  defines  these  terms) 
whether  or  not  it  is  "inherent  in  the  act  and  matter  in  ques- 
tion" (a).     Such  questions  have  been  frequently  before  the  Court; 

(m)  Heddle  «.  Baikie,  1847,  9  D.,  1254 ;  dUuniiente  Lord  Medwyn.  See  also  Coch- 
rane V.  Tergaaon,  1881,  9  S.,  601.  (n)  St^ftru,  {  1628.  (a)  Dirle.  Doubts 
and  Stew.  Ana.,  p.  214.    This  la  adopted  by  Erskine,  4,  2, 11. 


'  When  a  penon  nnder  examination  on  reference  to  oath  has  been  previonaly  exa- 
mined as  a  haver,  and  excerpts  from  his  books  have  been  taken,  it  is  competent  to  show 
him  the  deposition,  and  to  ask  him  if  the  excerpts  contain  a  tme  account  of  the  transac- 
tion to  which  they  refer ;  Blair  v,  M'Phnn,  1866, 18  D.,  1208.  A  deponent  in  a  refer- 
ence to  oath  produced  docnments  on  the  defender's  call,  and  deponed  that  all  of  them 
had  relation  to  the  matter  referred,  and  were  genuine.  It  was  held  that  they  were  not 
imported  into  the  oath  so  as  to  form  part  of  it.  Lord  Justice-Clerk  (Inglis), — "  What 
the  oath  on  this  point  has  proved  is,  that  they  are  genuine  documents  and  relate  to  the 
matter  referred ;  but  I  do  not  know  that  anything  results  from  that  but  that  they  would 
be  admissible  in  evidence  if  we  were  in  a  proof  prout  de  Jure,  Now  we  are  in  a  case  of 
proof  by  the  oath  of  party.  It  seems  to  me  to  be  an  insuperable  obstacle  to  giving 
effect  to  these  documents  that  we  are  in  a  case  where  the  proof  is  limited  to  what  is  de- 
poned under  the  reference.  It  is  not  difficult  to  make  writings  available  in  an  examin- 
ation on  reference,  if  what  is  necessary  is  done — that  is,  placing  the  writings  in  the 
hands  of  the  deponer,  and  interrogating  him  in  reference  to  them,  his  answers  to  which 
interrogatories  are  part  of  the  evidence.  But  all  that  is  evidence  is  what  the  defender 
says  on  his  oath ;"  Gordon  v.  Pratt,  1860,  22  D.,  908.  See  also  Hamilton's  Executors 
V.  Struthen,  1868,  21  D.,  61. 
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and  there  are  few  points  attended  with  more  diflSculty,  and  on 
which  the  decisions  have  been  less  uniform  or  less  based  on  prin- 
ciple. 

I.  0/ Intrinsic  and  Extrinsic  Qualifications  in  regard  to  the 
Constitution  of  Obligations. 

§  1633.  When  the  constitution  of  an  obligation  is  referred  to 
oath,  it  will  only  be  proved  if  it  is  admitted  expressly,  or  is  the 
proper  legal  inference  from  admitted  facts.  Accordingly,  any  state- 
ments incompatible  with  the  constitution  of  the  obligation  are  in- 
trinsic, because  an  oath  so  qualified  denies  the  obligation. 

Thus,  in  an  action  for  repayment  of  an  alleged  loan,  it  is  an  in- 
trinsic quality  that  the  money  was  received  as  a  gift  (6),  or  to  ex- 
tinguish a  debt  due  to  the  deponent  (c).  And  in  a  reference  to 
oath  of  a  verbal  agreement,  it  is  an  intrinsic  fact  that  the  parties 
agreed  that  its  terms  should  be  committed  to  writing,  and  that  the 
deponent  resiled  without  having  executed  the  relative  deed ;  be- 
cause where  writing  is  stipulated  for,  there  is  locus  pcenitentice  until 
it  has  been  interponed  (d).  Thus,  also,  in  an  action  on  a  prescribed 
bill,  it  is  intrinsic  to  state  that  the  deponent  signed  it  in  mistake 
for  a  receipt  (e)  ;  or  that  he  received  the  amount  in  payment  of  a 
previous  bill  due  to  him  by  the  pursuer's  father,  and  granted  the 
bill  sued  on  as  the  receipt  for  that  payment  (/)  ;  or  that  he  signed 
the  bill  on  an  agreement  that  it  should  not  constitute  a  debt 
against  him  (g) ;  or  that  he  accepted  it  blank  for  the  purpose  of 
retiring  another  bill  with  the  proceeds,  but  that  the  payee  applied 
them  to  a  diflerent  purpose,  which  was  not  for  the  deponent  s  bene- 
fit (A). 

§  1634.  Again,  in  a  claim  for  wages  it  is  intrinsic  that  the 
services  were  agreed  to  be  given  for  board  and  maintenance  with- 

(b)  Stewart  v,  Walpole,  1804,  Hnme  D.,  416.  With  this  case  compare  Tajlor  v. 
Crichton,  6th  Dec.  1854,  27  Sc.  Jur.,  85,  where  the  debtor's  oath  that  he  received  the 
money,  but  that  nothing  was  said  about  repaying  it,  and  he  considered  he  was  not 
bonnd  to  repay,  was  held  to  prove  resting-owing.  See  also  Meikle  v.  Stewart,  1787, 
M.,  18,225.  (c)  Aitken  v,  Finlay.  17»2,  M.,  9428 ;  13,206,  S.  C.    So  in  Minty 

V.  Donald,  1824,  8  S.,  894,  where  the  defender  swore  that  he  received  the  money  as 
pajrment  of  a  debt  due  to  himself  by  one  to  whom  the  pursuer  advanced  it  for  that  pur- 
pose, and  that  he  never  undertook  to  repay  it.  See  also  Sinclair  v.  Sinclair,  1703,  M., 
18,206.  (d)  CampbeU  v.  Douglas,  1676,  M.,  8470;  18,208,  S.  C.Supra,  {  608. 

(e)  Agnew  v.  M'Kae,  1782,  M.,  18,219.  (/)  Fraser  v,  Fraser,  27th  June 

1809,  F.  C,  decided  by  a  bare  majority.  (^)  Little's  Tr.  v.  Baird,  1827,  5  S., 

820.  (A)  Drummond  v.  Crichton,  1848,  10  D.,  840— 5ti/mi,  {  448. 
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out  wages  (t) ;  and  that  the  pursuer,  claiming  wages  as  first  mate, 
was  hired  and  served  as  second  mate  during  part  of  the  term 
libeUed  (ik). 

§  1635.  Where  the  claim  is  for  the  price  of  goods,  it  is  held  to 
be  an  intrinsic  qualification  that  they  were  not  furnished  on  the 
defender's  credit  (J)  ;  or  that  they  were  furnished  to  extinguish  a 
counter  claim  (m) ;  or  as  the  consideration  under  an  agreement 
that  the  defender  should  teach  the  pursuer  to  play  the  violin,  and 
should  paint  pictures  for  the  pursuer's  wife,  all  which  the  defender 
was  ready  to  do  (n).  In  an  action  for  the  price  of  wine,  it  is  in- 
trinsic that  the  defender  refused  to  receive  the  wine,  because  it  was 
spoiled  (o) ;  and  that  the  wine  was  sent  with  directions  that  it 
should  not  be  sold  till  farther  order,  in  consequence  of  which  the 
defender  kept  it  until  it  was  in  danger  of  spoiling,  and  then  sold  it 
at  a  certain  rate  per  tun  (p)} 

§  1636.  Thus,  also,  an  action  laid  on  the  defender's  wrongful 
intromission  with  moveables  or  money  belonging  to  a  deceased  per- 
son will  fail,  if  the  defender  depones  that  he  received  them  from 
the  deceased  as  a  gift,  because  such  an  oath  negatives  the  allega- 
tions that  they  were  in  bonis  dejuncti,  and  that  the  intromission 
was  wrongful  (r).  In  all  claims,  indeed,  for  restitution  of  move- 
ables, the  deponent's  admission  that  he  received  them  from  the 
other  party  will  be  intrinsically  qualified,  if  he  adds  that  they  were 
gifted  («) ;  and  in  cases  laid  on  wrongful  intromission,  the  intro- 
mitter  may  add  that  he  acted  by  judicial  authority,  or  with  the 
consent  of  the  other  party  (t).  So  in  an  action  by  an  heir  against 
a  debtor  for  exhibition  of  the  bond  which  he  had  granted  to  the 
ancestor,  where  the  debtor  deponed  that  the  deceased  redelivered 
the  deed  to  him  on  deathbed  as  a  legaium  liberationis,  on  his  under- 

(»)  Alcock  V.  Easson,  1842,  6  D.,  866— Anderson  v.  Halley,  1847,  9  D.,  1222,  per 
Lord  Ordinary  Gunninghame,  acquiesced  in — Supra,  J  606— Contra,  M'Naugbton  v. 
M'Naughton,  1818,  Hume  D.,  896.  {k)  Faden  v.  Govan,  1761,  M.,  18,207 ; 

Elch.,  "  Qualified  Oath,"  No.  7,  S.  C.  (I)  Meyer  and  Mortimer  v,  Lennard, 

1861,  14  D.,  99.  (m)  GampbeU  v.  Grierson,  1848,  10  D.,  861. 

(n)  Lauder  v.  M'Gibbon,  1727,  M.,  18,206.  (o)  Trotter  v.  Clark,  1667, 

M.,  18,204— Stair,  4,  44,  14.  (p)  Learmonth  v,  RusseU,  1664,  M.,  18,201. 

With  this  case  compare  Kobertson  v,  Clarkson,  1784,  M.,  18,244 ;  noted  infra,  i  1666. 

(r)  Howiea  v.  WyUie,  1766,  M.,  18,208,  6  B.  Sup.,  918— Mortimer  v.  Archibald, 
1710,  M.,  18,230;  4  B.  Sup.,  777,  S.  C— Donaldson  v,  Cuningham.  1694,  4  B.  Sup.,  136 
— E.  Airley  ».  Sharp,  1698,  M.,  9673,  18,206  {tupra,  §  1680)— Mitchell  u.  Wright,  1769, 
M.,  8082.  («)  Scott  V,  EUiot,  1672,  M.,  18,228— L.  Fenton  v.  Drummond, 

1682,  M.,  18,228.  (0  Stair,  4,  44,  14. 


1  Thomson  r.  Duncan,  1866,  17  D.,  1081,  infra,  J  1666,  note  7. 
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taking  to  pay  the  expense  of  the  burial,  the  Court  sustained  the 
qualification,  but  required  the  deponent  to  prove  that  he  had  ful- 
filled his  undertaking  (u).  And  where  Edgar  sued  Ewing  for 
money  which  Ewing  had  uplifted  under  Edgar's  verbal  order,  and 
Ewing  deponed  that  "  he  lifted  it  for  his  own  behoof,  Edgar  being 
owing  him  as  much,"  the  qualification  was  held  to  be  intrinsic  (x). 

§  1637.  Looking  to  the  principles  which  these  cases  establish, 
there  is  room  for  questioning  a  decision,  where  in  an  action  by  a 
master  against  the  cautioners  in  an  indenture  for  the  damages 
caused  by  the  apprentice's  desertion,  the  Court  held  as  extrinsic 
the  defender's  oath  that  the  pursuer  had  beaten  and  put  away  the 
boy  (y).  This  oath,  it  is  thought,  negatived  the  averment  of  deser- 
tion, on  which  the  action  was  laid.  In  another  case,  where  refer- 
ence was  made  to  the  oath  of  the  charger  in  a  bill,  whether  it  was 
for  value,  and  he  deponed  that  it  was  granted  by  the  suspender 
(who  was  his  father-in-law)  some  time  after  his  marriage,  and  that 
it  was  in  implement  of  a  promise  of  tocher  to  him  by  the  suspen- 
der, the  Court  held  the  quality  to  be  extrinsic  («).  But  as  this 
oath  negatived  the  averment  of  no  value,  which  was  the  point  re- 
ferred, it  seems  to  have  been  qualified  intrinsically. 

§  1638.  Where  a  party  admits  that  he  undertook  the  obliga- 
tion libelled  on,  but  under  a  condition  which  has  not  been  fulfilled, 
his  oath  is  held  to  be  qualified  intrinsically,  for  it  denies  that  under 
existing  circumstances  the  obligation  has  arisen  (a).  But  where  a 
party,  in  a  reference  by  his  brother  as  to  whether  he  signed  a  cer- 
tain deed  regarding  their  father's  estate,  swore  that  he  did  so  under 
a  verbal  condition  that  the  parties  should  execute  mutual  tailzies 
in  each  other's  favour,  under  which  condition  he  stated  that  he 
would  implement  the  deed  in  question,  the  Court  held  the  quaUty 
to  be  extrinsic  (6).  The  reason  probably  was  that  the  deed  had 
been  set  up  by  the  admission  that  it  had  been  validly  executed, 
and  a  condition  could  not  be  adjected  to  it  except  by  the  writ  or 
oath  of  the  party  who  founded  on  it. 

§  1639.  QuaHfications  as  to  the  terms  or  stipulations  of  the 
obligation  deponed  to  are  intrinsic,  being  inherent  in  the  matter 
referred.     This  principle  was  applied  in  a  process  of  removing, 


(ti)  Walker  9.  Clerk,  1702,  M.,  18,280.    See  bIbo  Mortimer  «.  Archibald, 
Brown  v.  Mitchell,  1669,  M.,  18,202.  (z)  Edgar  v.  Ewing,  1677,  M.,  18,229. 

(y)  Fife  v.  Daw.  1667,  M.,  18,288.  (i)  HaUiday  9.  Halliday,  1826,  6  &, 

116.  (a)  Dirleton,  p.  298--Stair,  4,  44,  14^£r8k.,  4,  2, 11— Morels  Notes, 

418— Tait  £▼.,  2«4~-Meikl6  o.  Tennant,  1787,  M.,  18,225— Greig  o.  Boyd,  1880,  8  8., 
882— OMi/ni,  L.  Toraons  v.  Pringle,  1611,  M.,  18,247.  (6)  Christiee  v.  Christie, 

1746,  M.,  8487;  18,226. 
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where  the  tenant  having  averred  that  he  possessed  under  a  lease, 
the  landlord  deponed  that  it  was  one  of  the  stipulations  of  the 
agreement  (which  was  verbal)  that  the  defender  should  remove,  if 
the  deponent  wished  to  pull  down  the  house  or  use  it  himself  (c). 
And  in  a  reference  as  to  the  existence  of  a  certain  partnership,  the 
qualification  that  the  deponent  did  not  contract  for  the  time  li- 
belled, or  for  any  definite  time,  and  always  understood  that  it  was 
in  his  power  to  dissolve  the  contract  when  he  pleased,  was  held  to 
be  intrinsic  (rf).  In  an  action  of  maills  and  duties,  where  the  de- 
fenders deponed  that  they  possessed  under  verbal  leases  at  certain 
rents,  but  that  the  pursuer  agreed  to  make  a  certain  abatement,  the 
Court  held  that  if  the  abatement  was  made  before  warning  time  of 
the  year  to  which  it  applied,  the  quality  was  intrinsic,  because  it 
was  part  of  the  contract  on  which  the  tenants  agreed  to  take  their 
possessions  for  the  year ;  but  that,  if  the  abatement  was  agreed  to 
after  the  warning  time,  the  qualification  was  extrinsic,  because  the 
tenants  having  become  bound  to  possess  at  the  old  rents  by  tacit 
relocation,  the  abatement  was  not  a  condition  of  the  contract,  but  a 
subsequent  agreement  engrafted  upon  it  (e).* 

§  1640.  The  distinction  taken  in  this  case  would  show  that  an 
extrinsic  qualification  in  regard  to  the  constitution  of  an  obligation 
arises  where  the  party  admits  that  the  obligation  was  undertaken, 
but  adds  that  it  was  annulled  or  modified  by  a  subsequent  transac- 
tion ;  the  reason  being  that  the  burden  of  proving  that  fact  falls  on 
the  deponent  (/).  Accordingly,  where  a  shipmaster  being  sued 
by  a  seaman  for  payment  of  wages,  qualified  his  admission  of  the 
contract  by  stating  that  the  pursuer  was  unfaithful  and  undutiful 

(e)  Thomson  o.  Bobertson,  1824,  8  S.,  186,  (d)  Ewing  v.  Dundas,  1749, 

M.,  18,226.    See  this  case  again  noted  infra,  i  1640  (A).  (e)  Montgomery 

V.  BagUllie's  Tenants,  1676,  2  B.  Sup.,  202.  (/)  Bee  liore's  Notes,  419. 


s  A  defender  deponed  that  a  deceased  offered  to  assist  him  with  fands  to  take  a 
farm;  that  if  he  was  snccessful  in  the  farm,  repayment  was  to  be  made,  but  that  he 
was  not  to  repay  if  unsuccessful.  He  further  deponed  that  advances  were  made, — ^that 
improbative  acknowledgments  were  granted  for  these, — ^that  he  was  unsuccessful  in  the 
farm, — that  the  subject  of  repayment  was  not  resumed, — but  that,  on  his  deathbed,  the 
deceased  said  the  acknowledgments  would  never  come  up  against  him.  It  was  held 
that  the  oath  was  affirmative ;  the  constitution  of  the  debt  being  proved,  but  not  the  al- 
leged condition,  nor  any  subsequent  extinction.  The  majority  proceeded  upon  the  view 
that  it  did  not  appear  from  the  oath  that  there  was  an  express  obligation  that  the  money 
was  not  to  be  repaid  if  the  party  was  unsuccessful ;  but  Lord  Gurriehill  thought  the 
oath,  being  to  the  effect  that  the  money  was  not  simply  borrowed,  but  was  advanced 
under  a  condition  which  had  not  been  purified,  was  negative  of  the  reference ;  Hamil- 
ton's Executors  r.  Struihers,  1868,  21  1).,  61. 
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during  the  service,  and  embezzled  part  of  the  cargo,  the  Court  held 
that  the  qualification  was  extrinsic  (gr).  And  in  a  case  already  no- 
ticed, where  a  party  deponed  that  the  Contract  of  copartnery  libelled 
on  was  not  meant  to  be  binding  longer  than  he  chose,  his  addi- 
tional statement  that  he  had  intimated  his  intention  to  put  an  end 
to  the  contract  was  held  to  be  extrinsic  (A).  Farther,  in  an  action 
of  exhibition  and  delivery  of  a  marriage-contract,  where  the  defen- 
der deponed  that  he  executed  it  in  minority  and  without  consent  of 
his  curators,  and  that  he  had  therefore  cancelled  it,  the  Court  held 
the  qualification  to  be  extrinsic,  because  it  did  not  amount  to  a 
denial  of  the  constitution  of  the  obligation,  but  merely  to  a  ground 
for  reducing  it,  the  burden  of  proving  which  lay  on  the  deponent  (t). 
Opposite  decisions  have  been  pronounced  as  to  whether,  in  a  refer- 
ence to  oath  of  the  debt  due  under  a  prescribed  bill,  it  is  an  intrin- 
sic or  an  extrinsic  qualification  that  the  bill  was  granted  for  an 
iUegal  consideration  or  purpose  (k).  It  is  thought  to  be  intrinsic, — 
the  Court,  however,  judging  for  themselves  whether  the  facts  spe- 
cified by  the  deponent  involve  an  illegality  fatal  to  the  bill' 

11.  0/ Oaths  admitting  the  Constitution  of  Obligations,  but 
denying  their  subsistence. 

§  1641.  In  cases  falling  within  the  sexennial,  quinquennial, 
and  triennial  prescriptions,  the  pursuer  must  prove  the  subsistence 
as  well  as  the  constitution  of  the  obligation ;  and  therefore,  in  all 
these  cases,  its  discharge  is  intrinsic  to  the  reference  (m).  The 
reason  is,  that  these  prescriptions  are  partly  founded  on  a  presump- 
.  tion  of  payment  during  the  statutory  periods.*    On  the  other  hand, 

(ff)  Workman  v.  Young,  1699,  M.,  18.284.  (h)  Ewing  v,  Dundaa,  1749. 

M.,  18,226.  (i)  Carse  o,  Kennedy,  1714,  M.,  18,247.  {*)  M^NeiU  v. 

M*Ki880ck,  28th  Feb.  1806,  F.  C— Contra,  Clarkson's  Tr.  ».  Gibson,  8th  June  1820, 
F.  C— CampbeU  t?.  Scotland,  1778,  M.,  9580.    These  cases  are  noted  tt^tra,  J  446. 

(m)  See  this  fuUy  considered  supra,  J  442,  et  teg.;  H  478,  608,  et  uq. 


s  The  holder  of  a  biU  deponed  that  the  consideration  for  which  it  was  granted  was 
])artly  payment  of  a  debt,  and  partly  payment  of  a  sum  which  the  acceptor,  his  father- 
in-law,  had  promised  him  if  he  would  take  back  his  wife,  from  whom  he  had  been  di- 
vorced, and  in  repayment  of  expenses  connected  with  the  divorce.  The  Court  held 
that,  except  the  direct  debt,  there  was  no  consideration ;  there  being  no  liability  on  the 
father-in-law  for  the  expenses  of  the  divorce,  and  the  alleged  consideration  of  taking 
the  woman  who  had  been  his  wife  to  live  with  him  being  extrinsic.  They  were  further 
of  opinion  that  this  consideration  would,  in  any  view,  have  been  (urpis  causa;  Graham 
r.  Kennedy,  1860,  22  D.,  660. 

*  But  it  was  laid  down  in  Cullen  v.  Smeal,  1863,  16  D.,  868,  with  regard  to  the 
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the  object  of  the  vicennial  prescription  of  holograph  writs  being  to 
guard  against  forgery,  the  party's  oath  admitting  that  the  writing 
is  holograph,  restores  its  character  as  a  valid  and  subsisting  deed, 
and  it  is  extrinsic  to  state  that  it  has  been  discharged  (n). 

§  1642.  With  regard  to  cases  not  falling  within  ^these  statutes, 
it  depends  on  the  nature  both  of  the  obligation,  and  of  the  alleged 
extinction,  whether  the  latter  will  be  held  intrinsic  or  extrinsic. 

If  the  oath  admits  that  an  obligation  was  constituted  by  writing, 
the  qualification  that  it  has  been  discharged  is  extrinsic,  because  a 
written  contract  infers  a  written  discharge,  and  the  admission  sets 
up  the  deed,  like  a  proving  of  its  tenor ;  whereupon  the  obligant 
must  prove  its  discharge  by  proper  evidence  (o).  This  rule  has 
been  applied  to  an  oath  admitting  that  a  debt  was  due  by  bond  or 
"  ticket,"  but  adding  that  it  was  paid  in  money  (p),  or  grain  and  a 
horse  (r).  So  where  Hume  arrested  in  the  hands  of  Taylor  as  a 
debtor  of  Seaforth,  and  referred  the  debt  to  Taylor's  oath,  and  Tay- 
lor deponed  that  he  agreed  in  writing  to  purchase  cattle  from  Sea- 
forth, that  he  advanced  14,000  merks  in  part-payment,  that  a  large 
proportion  of  the  cattle  were  not  delivered,  that  no  more  were  de- 
livered than  the  advance  covered,  and  that,  after  the  arrestment, 
he  and  Seaforth  cancelled  the  agreement,  the  Court  rejected  the 
qualification  of  the  advance,  but  allowed  Taylor  to  prove  the  tenor 
of  the  contract,  that  it  might  be  seen  if  it  set  forth  that  matter. 
They  also  allowed  Hume  to  prove  that  more  cattle  were  delivered 
than  Taylor  admitted  (s). 

§  1643.  There  seems  to  be  an  exception  to  this  rule  where  a 
party  depones  that  he  granted  a  document  of  debt,  but  that  the 
creditor  cancelled  or  re-delivered  it  on  discharging  the  debt,  because 
that  coincides  with  the  presumption  chirographum  non  extam  pre- 
sumitur  solutum  (t). 

§  1644.    E  converso  of  the  same  rule,  when  the  obligation  does 

(fi)  See  tupra,  i  422.  (o)  Ersk.,  4.  2,  18.     See  {  1688  (b). 

(p)  Barrens  v.  Hutchison,  1681,  M.,  18,232.  The  document  was  subscribed  with 
initials,  which  the  defender  admitted  to  be  his.  (r)  AJlan  v.  Young,  1677, 

M.,  18,228— See  also  Blair  v.  Balfour.  1748,  M.,  18,217— /ii/m,  §  1662,  et  teg. 

(«)  Hume  V.  Taylor,  1679,  M.,  8862.  (t)  Brown  v.  MitcheU,  1669,  M„ 

18,202— Walker  r.  Clerk,  1702,  M.,  18,280— fiTtipro,  J§  882, 1686  {t). 


triennial  prescription,  that  the  statute  1679,  c.  88  (properly  c.  21 ;  see  Thomson's  ed.), 
introduced  no.  presumption  of  payment,  but  merely  enacted  a  certain  specific  and  im- 
perative rule  on  the  subject  of  probation.  So  that  a  creditor  must  prove  the  subsistence 
of  his  debt,  because  the  statute  provides  that,  after  the  three  years,  '*  he  shull  have  no 
action,  except  he  either  prove  by  writ  or  oath  of  his  party." 
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not  infer  a  written  discharge,  its  extinction  is  intrinsic  to  an  oath 
admitting  its  constitution.  This  generally  holds  in  regard  to  obli- 
gations not  constituted  by  writing,  because  unumqiiodque  eodem 
modo  dissolvitor  quo  coUigaiur  (w).  Accordingly,  where,  in  an  ac- 
tion of  accounting  by  a  member  of  parliament  against  his  agent, 
the  defender  deponed  that  he  had  received  a  sum  to  employ  in 
bribing  town  councillors  at  an  election,  and  that  he  had  so  spent 
it,  the  quality  was  held  intrinsic  (x).  And  where  a  corporation 
had  money  in  loan  from  Hepburn,  which  was  claimed  by  Home  as 
executor  of  Stewart,  for  whom  Hepburn  was  said  to  have  been 
trustee,  and  by  Colt  as  representing  Hepburn,  Hepburn's  oath 
(taken  on  deathbed  to  lie  in  retentis)  that  Stewart  had  once  depo- 
sited money  in  his  hands,  but  that  he  had  afterwards  called  it  up, 
was  held  to  be  qualified  intrinsically  (y).  But  payments  for  which 
there  ought  to  be  written  vouchers  are  extrinsic  to  the  oath,  al- 
though the  obligation  was  only  verbal  (a)  ;  and  therefore,  where  a 
tutor  admits  articles  of  charge,  articles  of  discharge  (except  on 
trifling  incidents)  are  extrinsic  (a). 

§  1645.  It  seems  still  to  be  an  open  question  whether  payment 
is  intrinsic  to  the  defender's  oath  in  an  action  for  an  open  account 
which  has  not  prescribed.  Mr  Erskine  (b)  holds  it  to  be  extrinsic, 
because  a  party  is  generally  understood  to  refer  those  facts  which 
he  must  bear  the  burden  of  proving,  and  it  lies  on  the  defender  to 
prove  payment  unless  the  account  is  prescribed.  But  Professor 
Bell  (c)  considers,  that  although  the  defender  must  prove  payment 
where  the  pursuer  has  proved  constitution  of  the  debt  by  parole 
or  written  evidence,  yet  if  the  pursuer  has  no  proof  of  the  consti- 
tution except  the  defender's  oath,  the  whole  debt  must  be  referred, 
and  therefore  its  subsistence  is  an  intrinsic  quality.  This  view — 
which  is  adopted  by  Lord  Ivory  (rf)  and  by  another  of  Erskine's 
annotators  (e),  as  well  as  by  Mr  Tait  (/) — ^is  supported  by  several 
older  cases  (g).     It  is  clear  that  an  admission  of  furnishings  may 

(tf)  Enk.,  4,  2,  18— Tait,  246— See  Kay^s  Reps.  v.  Cleghom,  1678,  8  B.  Sup.,  266. 

(z)  GampbeU  v,  Scotland,  1776,  M.,  9680;  Hailes,  812,  S.  G.  The  question  arose 
on  the  defences,  but  was  treated  as  if  it  had  occurred  in  an  oath  on  reference. 

(y)  Home  v.  Colt,  1685,  M.,  18,204.  {z)  Ersk.,  4,  2, 18— See  Walker  v. 

Clerk,  1702,  M.,  18,230,  and  Ewing  v.  Dundas,  1749,  li.,  18,226,  wpra,  {  1640. 

(a)  Ersk.,  ib.— Cant  o.  Lochs,  1665,  li.,  18,222— Compared  with  Jack  v.  Bobertson, 
1699,  4  B.  Sup.,  445,  and  Brown  v.  Dow,  1707,  M.,  18,224.  (6)  Ersk.,  4,  2. 11. 

In  support  of  this  view  see  Maitland  v.  Baillie,  1707,  M.,  18,212. 

(e)  1  Bell's  Com.,  888.  (d)  Iyotj'b  Note,  62,  to  Ersk.,  4,  2, 11. 

(e)  Oillon*s  (4tb)  ed.  of  Ersk.,  n^n-a.    The  note  is  given  in  Ivory's  Ersk.,  p.  970,  *. 

(/)  Tait  Ev.,  246.  {si)  Gordon  r.  Cusigne,  1674,  M.,  13,284— Kay's  Reps. 
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be  qualified  by  stating  that  payment  was  made  at  the  time  of  pur- 
chase or  delivery,  because  in  that  case  the  constitution  and  extinc- 
tion of  the  debt  were  partes  y'usdem  negotii. 

In  an  action  for  re-delivery  of  the  pursuer's  watch,  where  the 
defender  deponed  that  the  pursuer  handed  it  to  him  that  he  might 
take  it  to  a  watchmaker  to  be  repaired,  and  that  he  saw  the  watch- 
maker return  it  to  the  pursuer,  the  Court  held  the  re-delivery  to  be 
extrinsic  (A).     But  this  decision  has  been  questioned  (i). 

§  1646.  In  one  case  the  following  distinction  between  extrinsic 
and  intrinsic  qualities  in  regard  to  the  constitution  of  obligations 
was  laid  down  by  Lord  Pitfour,  and  adopted  by  the  Court: — 
"  Payment  or  performance,  by  which  the  obligation  is  dissolved 
in  the  natural  way,  is  always  held  to  be  partes  qusdem  negotii^ 
though  it  did  not  happen  at  the  same  time  that  the  obligation  is 
entered  into.  For  example,  if  the  defender  swears  that  he  got 
from  the  pursuer  a  loan  of  so  much  money,  and  repaid  it  at  any 
distance  of  time,  that  quality  will  be  intrinsic  ;  but  if  he  says  that 
he  did  not  pay  the  money,  but  that  it  was  compensated  by  a  debt 
which  the  pursuer  owed  him,  or  that  he  paid  him  not  in  money  but 
by  delivery  of  goods,  which  the  pursuer  accepted  in  place  of  pay- 
ment, that  is  aliud  negotiumy  therefore  extrinsic,  and  to  be  proved 
otherwise  than  by  the  defender's  own  oath  "(A).  But,  as  already 
noticed,  payment  ex  intervaUo  will  be  held  extrinsic  to  an  oath  of 
constitution,  if  the  debt  is  one  for  payment  of  which  a  written 
voucher  should  have  been  taken;  while  the  distinction  between 
payment  in  money,  and  payment  in  goods  accepted  in  lieu  of 
money,  is  thought  to  be  erroneous.  If  the  discharge  of  the  debt  is 
intrinsic  to  the  reference  (e.gr.,  where  prescription  has  run  on  it), 
then  it  is  no  matter  whether  the  extinction  was  by  a  money  pay- 
ment, by  acceptance  of  goods  in  discharge  of  the  debt,  by  agreeing 
to  hold  it  compensated  by  a  counter  claim,  or  by  voluntary  cancel- 
lation ;  for  all  these  equally  import  discharge.  On  the  other  hand, 
if  the  discharge  of  the  debt  by  one  of  these  modes  is  extrinsic,  it  is 
thought  that  discharge  by  any  other  of  them  is  equally  so.  The 
real  distinction  lies  between  a  discharge  by  agreeing  to  hold  the 
debt  compensated,  or  accepting  goods  as  payment  of  it  on  the  one 

V.  Cleghorn,  1678,  8  B.  Sup.,  266— Crawford  v.  Boyd,  1766,  6  ib.,  914^Forbe8  t».  For- 
bes' Grs.,  1711,  M.,  12.464— and  opinions,  particularly  that  of  L.  President  CampbeU 
(A),  in  Douglas  v,  Grierson,  1794,  Bell's  Fo.  Ca.,  97 ;  M.,  11,116.  S.  C. 

(A)  Boyes  ».  Abercromby,  1687,  M.,  12,781.  (i)  Tait  Ev.,  261. 

(k)  Wyllie,  1766,  6  B.  Sup.,  918.  This  doctrine  is  said  to  have  been  "confirmed  " 
in  Crawford  v.  Boyd,  1766,  ib.,  914. 
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liand,  and  simple  set-off  or  delivery  of  goods  as  payment  on  the 
other ;  statements  of  the  latter  kind  being  extrinsic  to  an  oath  of 
resting-owing  (l), 

III.  Of  Qualified  Oaths  as  to  the  extinction  of  Obligations. 

§  1647.  Keference  to  oath  as  to  tlie  extinction  of  an  obligation 
may  be  made  either  by  the  debtor,  where  the  onus  lies  on  him,  and 
he  has  no  other  mode  of  proof ;  or  by  the  creditor,  where  from  the 
debt  having  prescribed,  from  the  debtor  having  possession  of  the 
document  of  debt,  or  of  a  written  discharge,  or  from  any  other 
cause,  the  creditor  requires  to  refer  resting-owing  to  the  debtor's 
oath.  The  same  principle  applies  to  both  these  classes  of  oaths ; — 
the  question  in  each  case  being,  whether  the  qualification  is  consis- 
tent with  a  discharge  of  the  debt,  or  resolves  into  an  independent 
transaction,  which  it  falls  upon  the  deponent  to  prove. 

§  1648.  Accordingly,  it  is  intrinsic  to  the  oath  of  the  creditor 
that  money  or  goods,  which  the  debtor  alleges  were  delivered  in 
payment  of  the  debt,  were  gifted  (w).  And  where  a  debtor  re- 
ferred to  his  creditor's  oath,  whether  he  had  not  conveyed  certain 
shares  of  a  vessel  to  him  in  payment,  the  oath  admitting  the  con- 
veyance was  held  to  be  qualified  intrinsically  by  statements  as  to 
the  price  received  for  the  shares  after  deducting  expenses  (w). 

§  1649.  This  principle  ought  also  to  be  applied  to  an  oath  by 
the  creditor  stating  that  the  money  or  goods  which  he  received  from 
the  debtor,  were  meant  by  both  parties  to  be  in  discharge  of  a  dif- 
ferent account  or  obligation  from  the  one  in  question,  because  that 
is  a  denial  that  the  latter  has  been  paid  (o).  But  where  the  pur- 
suer of  an  action  on  a  bill  deponed  that  £5  which  he  received  was 
in  payment  of  a  separate  account,  the  Court  held  that  it  must  be 
applied  to  the  bill,  "  unless  the  pursuer  would  instruct  the  open  ac- 
count otherwise  than  by  his  own  oath  "  {p).  This  decision,  how- 
ever, seems  to  be  doubted  by  Lord  Kames  who  reports  it.® 

(/)  Seo  wpra,  i  466,  et  »eq,,  Knd  infra,  §  1650,  ei  seq,  (m)  Ersk.,  4,  2,  12— 

M'Lean  v.  Ogilvie,  1700,  4  B.  Sup.,  487— Forbes  v.  Shaw,  1688,  M.,  12,788. 

(n)  Stewart  ».  Telfer,  1821,  1  S.,  101.  (o)  Ersk.,  awpro— Sinclair  v.  Sinclair, 

1706.  M.,  18,206— M*Lean  v.  Ogilvie,  «Mpra— Pringle  v.  Manderston,  1708,  M.,  18,230. 

(/?)  Cameron  v.  Duuskine,  1780,  M.,  18,207. 


A  In  an  action  by  an  indorsee  on  a  bill  of  exchange  against  the  acceptors,  they 
pleaded  non-onerosity.  In  an  oath  on  reference  the  indorsee  deponed  that  the  bill  was 
handed  to  him  by  the  drawer  for  negotiation,  that  ho  failed  to  get  it  negotiated,  and 
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In  a  suspension,  where  tlie  creditor  deponed  that  an  alleged  par- 
tial payment  was  received  by  him  in  satisfaction  of  several  particu- 
lars not  relating  to  the  bond  charged  upon,  the  Court  refused  to  sus- 
tain the  qualification  (r).  The  ground  of  judgment  was,  that  the 
debtor  might  have  ascribed  the  payment  to  the  bond,  if  he  got  a  re- 
ceipt for  an  indefinite  payment.  This  decision  indicates  a  distinc- 
tion which  was  justly  applied  in  another  case  (»).  If  the  creditor 
depones  generally  that  the  payment  is  applicable  to  a  different  debt, 
his  oath  involves  matter  of  law,  which  is  extrinsic  to  the  reference, 
as  it  lies  with  the  Court  to  determine  to  which  of  two  debts  an  in- 
definite payment  shall  be  imputed.  But  if  he  depones  that  the 
sum  was  both  given  and  received  as  payment  of  a  different  debt 
from  the  one  in  issue,  that  is  matter  of  fact  and  intrinsic,  because 
denying  payment  of  the  latter  debt. 

In  one  case  (t),  where  the  suspender  of  a  charge  on  a  bond  pro- 
duced a  ticket  for  100  merks  and  10  dollars  in  part-payment  of  a 
larger  sum,  and  the  creditor  deponed  that  it  applied  to  a  different 
debt  from  the  one  in  issue,  the  Court  held  that  he  must  prove  that 
debt.  Here,  however,  the  "  ticket "  was  a  written  voucher,  which 
was  presumed  to  apply  to  the  debt  in  question,  and  it  lay  with  the 
creditor  to  prove  that  it  related  to  another  obligation. 

§  1650.  There  is  sometimes  difficulty  where,  in  a  reference  of 
resting-owing  to  the  oath  of  the  debtor,  he  depones  that  tlie  debt 
was  not  paid  in  money,  but  was  extinguished  in  some  other  way. 

(r)  Reid  ».  Binning,  1670,  M.,  18.202.  («)  Sinclair  v.  Sinclair,  1708,  M., 

18,206.  (0  Bumside  t;.  Bnice,  1672,  2  B.  Sup.,  167. 


that  the  drawer  desired  him  to  keep  it  as  security  for  money  which  had  been  lent  by  the 
indorsee  to  the  drawer,  and  was  stiU  unpaid.  The  Court  held  that  the  statement,  that 
the  drawer  was  indebted  to  the  indorsee  when  he  told  him  to  retain  the  bill  in  security, 
and  that  the  debt  was  stiU  due,  was  intrinsic,  and  that  the  oath  was  negative  of  the  re- 
ference. The  bill  had,  no  doubt,  been  put  into  the  indorsee's  hands  for  one  purpose,  and 
had  been  left  with  him  ultimately  for  another.  *'  But  a  bill  may  be  put  into  a  party's  hands 
for  a  particular  purpose,  and  there  may  be  engrafted  on  his  title  of  possession  a  different 
purpose."  The  ultimate  purpose  was  a  most  natural  use  of  a  bill,  for  bills  are  constantly 
transferred  in  security  of  previous  advances.  Had  the  money  been  advanced  of  the  date 
of  the  bill,  the  statement  would  have  been  clearly  intrinsic,  and  it  made  no  difference 
that  the  money  had  been  previously  advanced,  and  that  the  biU  was  afterwards  granted 
as  a  security.  '*  I  can  see  no  principle  for  applying  a  different  rule  as  to  the  legal  effect 
of  an  oath  when  the  value  deponed  to  is  of  earlier  date  than  the  bill,  which  is  a  com- 
mon case  where  the  bill  is  pledged  as  a  security,  and  where  it  is  of  equal  date  with  the 
bill  itself,  consisting  of  money  then  advanced  or  otherwise ;"  per  Lord  Wood.  But 
Lord  Cowan  held  that  the  pursuer  was  not  entitled  to  prove  by  his  own  oath  that  the 
prior  debt  was  owing  to  him, — that  being  a  separate  transaction,  and  requiring  to  be 
proved  aliuntU;  Gordon  v.  Pratt,  1860,  22  D.,  908. 
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The  rule  in  such  cases  seems  to  be,  that  if  the  debtor  depones  that 
the  creditor  discharged  the  debt  in  consideration  of  a  counter  claim, 
or  of  a  transaction  of  any  kind  {eg,,  compromise  or  receiving  goods 
in  satisfaction),  the  oath  imports  a  denial  of  resting-owing ;  for  the 
consideration  which  induced  the  creditor  to  hold  the  debt  extin- 
guished is  immaterial  to  the  real  point  referred.  Every  statement 
of  this  kind,  therefore,  is  intrinsic  to  an  oath  of  resting-owing ; 
whereas  the  statement  of  a  counter  claim,  delivery  of  goods,  or  the 
like,  without  adding  that  in  consideration  thereof  the  creditor  agreed 
to  hold  the  debt  extinguished,  is  extrinsic ;  for  it  is  merely  the  al- 
legation of  an  independent  transaction,  which  is  not  inconsistent 
with  the  subsistence  of  the  debt.  The  following  decisions  have  oc- 
curred on  the  point.* 

§  1651.  In  a  reference  of  resting-owing  the  debtor's  oath  was 
held  to  be  negative,  where  it  stated  that  the  parties  agreed  to  a 
compromise  of  the  claim,  and  that  the  conmiuted  sum  was  paid(ti). 
And  where  Clerk  referred  to  the  oath  of  Dallas,  whether  certain 
prescribed  rents  were  resting-owing,  and  Dallas  deponed  that  Cock- 
bum,  who  was  both  debtor  to  him  (Dallas)  and  creditor  to  Clerk, 
had,  in  accounting  with  Clerk,  deducted  the  amount  for  which 
Dallas  gave  Cockburn  credit  in  their  accounting,  the  Court  held 
that  the  qualification  was  intrinsic,  as  it  imported  payment  by  de- 
legation (x).  And  a  similar  decision  was  pronounced,  where  the 
debtor  deponed  that  the  debt  was  settled  by  the  creditor  retaining 
the  amount  from  wages  due  by  him  to  the  deponent's  son,  who  con- 
sented to  the  arrangement  (y).  In  a  recent  case,  however,  the 
debtor  in  a  prescribed  bill  to  his  brother  for  £200,  deponed  that  he 
had  purchased  certain  heritable  property  from  his  brother  by  verbal 
bargain  at  the  price  of  £600,  and  had  afterwards  sold  the  same  pro- 
perty on  his  own  account  to  a  third  party  for  £900 ;  that  he  paid 
his  brother  the  £600  as  the  price  of  the  property,  and  £200  to  ex- 
tinguish the  bill ;  and  that  the  balance  of  the  purchase  money 
(which  amounted  to  about  £70)  was  also  paid  to  his  brother,  who 
said  it  was  all  one  which  of  them  got  it,  as  the  deponent's  family 
would  succeed  to  all  that  the  brother  left.  The  Court  held  this 
quality  to  be  extrinsic,  upon  the  ground  that  it  imported  a  separate 
transaction,  which,  from  its  nature  (being  a  sale  of  heritage),  re- 

(ti)  Napier  v.  Graham,  1829, 1  De.  and  And.,  218.  (z)  Qerk  v.  Dallaa, 

1711,  M.,  18,218.  (y)  Law  p.  Johnstone,  1648,  6  D.,  201. 


<  Thomson  r.  Dnncan,  1866,  17  D.,  1081,  tf|/ra,  {  1666,  note  7. 
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quired  to  be  proved  by  writing  («).     Lord  Cockbum,  however,  con-  v 
sidered  that  the  debtor's  deposition  that  he  paid  the  amount  due  by 
the  bill  was  negative  of  the  reference,  and  was  not  rendered  extrin- 
sic by  statements  as  to  the  purchase  and  second  sale  of  the  property. 
This  case  is  very  special ;  and  the  decision  is  narrow. 

§  1662.  It  has  been  repeatedly  held  that  deponing  that  the  debt 
was  discharged  by  the  creditor  accepting  goods  in  satisfaction  of  it, 
and  that  that  mode  of  settlement  was  agreed  to  at  constituting  the 
contract,  is  intrinsic  to  an  oath  of  resting-owing  (a).  And  it  is 
thought  to  be  intrinsic,  although  it  should  not  have  been  pars  ccm- 
tractnSy  for  a  debt  cannot  be  considered  resting-owing  which  the 
creditor  has  held  to  be  discharged  (b).  But  some  cases  are  against 
this  view  (c). 

§  1653.  Again,  it  has  been  held  that  an  oath  that  the  debt  sued 
for  has  been  compensated  is  extrinsic  (rf),  but  that  deponing  that 
the  creditor  discharged  the  debt  in  consideration  of  the  counter 
claim  is  intrinsic  (e),  in  a  reference  of  resting-owing.     The  reason 


{z)  Stewart  v.  Robertson,  1862,  16  D.,  12.  (a)  Maitland  v.  Baillie,  1707, 

M.,  18,212^Johii8ton'8  Assignee,  1687,  M.,  18,241— Gordon  v,  Gnsigne,  1674,  M., 
13,284^Forbes  V.  Graigie's  Gn.,  1711,  M.,  12,464;  18,212—1  Bell's  Gom.,  834— See 
also  Lander  v,  M'Oibbon,  1727,  M.,  18,206— Thomson  v.  Thomson,  1880, 8  S.,  671. 

(6)  See  infra,  i  1668,  («). 

{e)  Wylie,  1766,  6  B.  Sup.,  918  {tupra,  {  1646).  In  Forbes  v.  Graigie's  Grs.,  tupra, 
the  Goort  held  that  delivery  of  goods  in  payment  is  extrinsic  unless  it  was  pan  eontrae" 
tu9.  In  Gilchrist  v,  Murray,  1676,  M.,  18,210,  the  Gourt  sustained  an  oath  as  to  pay- 
ment in  money,  but  not  as  to  delivery  of  goods.  But  the  report  does  not  bear  that  the 
deponent  stated  that  the  goods  were  accepted  as  payment.  In  Gordon  t^.  Gusigne,  1674, 
M.,  18,284,  Lord  Stair's  report  bears  that,  in  a  claim  for  the  price  of  a  horse,  the  de* 
fender's  oath  that  the  pursuer  accepted  a  cow  in  lieu  of  it  was  extrinsic,  because  it  was 
not  part  eontraehu.  But  Lord  Kames  (2  Folio  Die,  299)  observes  that  the  ground  of 
the  decision  was,  that  the  exception  was  not  proponed  at  litis-contestation ;  and  that,  if 
it  had,  there  can  be  no  doubt  that  effect  would  have  been  given  to  the  qualification. 
Professor  BeU  (1  Gom.,  834)  seems  to  take  the  view  recognised  in  Forbes  v.  Graigie's 
Gib.,  iupra, 

(d)  Ersk.,  4,  2,  11— Simpson,  1628,  M.,  12,460— Learmonth  o.  Russell,  1664,  li., 
18,201 ;  18,241— Johnston's  Assignee,  1687,  M.,  12,782 ;  18,241— Borthwick  v.  Bamsay, 
1697,  M.,  4981— Workman  v.  Toung,  1699,  M.,  18,284^Fincham  v.  Muirhead,  1707,  4 
B.  Sup.,  666— MaxweU  v.  Herriee,  1712,  M.,  11,21&— Minie's  Grs.  v.  Broomfleld,  1786, 
Elch.,  "QuaUfied  Oath,"  No.  8,  and  Elch.  Notes,  "Arrestment,"  No.  6,  S.  G.— Mitchell 
p.  Mackilnay,  1761,  M.,  18,241— Rankine  v.  Adair,  1799,  M.,  18,246— Sindair  v.  Sin- 
clair, 1708,  M.,  18,205— Stevenson  v.  Gampbell,  1808,  Hume  D.,  416— Hepburn  v.  Hep- 
bom,  1806,  ib.,  417— Wright  v.  M'Farlane,  1887, 16  S.,  67. 

(e)  In  an  action  on  a  prescribed  bUl,  the  defender  swore  that  the  bill  was  originally 
binding,  but  that  both  he  and  the  creditor  had  overlooked  a  counter  claim  of  his,  which 
was  equal  to  it ;  on  discovering  which  the  creditor  agreed  to  cancel  the  bill.  The  Gourt 
held  this  to  be  intrinsic ;  Grant  v.  Grant's  Gr.,  1798,  M.,  18,221.    In  a  similar  action. 
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is,  that  compensation  does  not  extinguish  ipso  jure  the  debt  to 
which  it  applies,  but  is  an  independent  defence,  which  the  debtor 
must  bear  the  burden  of  proving ;  whereas  discharge  by  the  credi- 
tor must  necessarily  import  not  resting-owing,  whatever  was  the 
consideration  which  induced  him  to  grant  it. 

§  1654.  Deponing  that  the  debt  was  compensated,  and  that  the 
parties,  at  contracting,  had  agreed  to  its  extinction  in  this  way,  is 
also  an  intrinsic  qualification,  being  pars  contractus  (/).  But,  in 
order  to  its  being  held  intrinsic  that  the  creditor  and  debtor  agreed 
that  their  counter  claims  should  be  mutually  compensated  and  dis- 
charged, it  is  not  necessary  that  that  should  have  been  originally 
stipulated  for,  provided  it  was  agreed  to  at  the  settlement  (gr). 

§  1655.  A  transaction  of  this  kind,  however,  will  not  be  held 
intrinsic,  unless  the  oath  bears  distinctly  that  the  creditor  agreed 
that  the  debt  should  be  extinguished  in  that  way.  If  the  oath 
merely  imports  intention  by  the  debtor,  or  a  half  promise,  or  ex- 
pression of  probable  intention  on  the  part  of  the  creditor,  it  will  not 
suffice  (h)J 

deponing  that  the  punuer  had,  at  a  meeting  with  the  defender,  admitted  counter  claims, 
had  promised  to  give  up  the  biU  whenever  he  had  an  opportunity,  and  stated  that  he 
would  have  given  it  up  then  if  he  had  had  it  with  him,  was  held  not  to  prove  resting- 
owing;  L.  Forrester  17.  L.  Elphinstone,  1742,  M.,  18,215;  Elchies'  Notes,  "Qualified 
Oath,"  No.  6.  So,  where  a  defender  deponed  that  the  sum  sued  for  was  lent  him  by 
the  pursuer  on  his  ticket,  but  that  the  ticket  was  re>delivered  on  account  of  a  compensa- 
ting claim  for  the  price  of  goods  furnished  to  the  pursuer's  wife,  to  whom  it  had  been 
granted;  this  was  held  intrinsic;  Brown  v.  Mitchell,  1669,  M.,  18,202.  In  Hepburn  v. 
Hepburn,  1806,  Hume  D.,  417,  Baron  Hume  states,  "  It  Ib  a  settled  point  that  claims  of 
compensation  in  an  oath  of  reference  of  a  claim  of  debt  are  extrinsic,  unless  the  mutual 
claims  of  parties  have  been  applied  to  each  other  by  some  regular  settlement  or  transac- 
tion of  parties."  This  principle  is  farther  supported  by  GkiU  v,  Eviot,  1629,  M.,  18,240 
—Clark  V.  Dallas,  1711,  M.,  18,213,  supra,  (x)— Law  v.  Johnston,  1848,  6  D.,  201,  m- 
pra,  (y)— Maxwell  v,  Herries,  1712,  M.,  11,218  {adfin.)—H\xnt&r  ».  L.  Kinnaird,  1830. 
9  S.,  154— and  per  Lord  Kames,  tupra,  (c). 

(/)  1  BeU's  Com.,  834— Irvine  v.  Dickson,  1738,  Elch..  "Qualified  Oath,"  No.  1— 
Thomson  v.  Thomson,  1880,  8  S.,  571— Maitland  v.  BaiUie,  1707,  M.,  18,212— Lauder 
V.  M'Gibbon,  1727.  M.,  13,206. 

(g)  Caaet  noted  tupra,  («) — Professor  Bell  seems  to  have  overlooked  this  class  of 
cases  when  he  laid  down  (1  Com.,  884),  "  If  the  import  of  the  oath  is  only  that  the  de- 
fender has,  on  account  of  something  collateral,  a  defence  against  the  debt,  as  compensa- 
tion, the  quality  is  not  intrinsic,  unless  it  vrospara  eoniraeHu  orginally  that  there  should 
be  such  set-off." 

(A)  Hunter  o.  L.  Kinnaird,  1880, 9  S.,  154— Mitchell  v,  Mackilnay,  1761,  M.,  13,241. 
In  Rajikine  v,  Adair,  1799,  M.,  13,245,  where  the  oath  bore  that  the  counter  claims  had 


7  A  sum  of  £500  was  lent  by  A  to  B.    On  A*s  bankruptcy  his  trustee  sued  B  for  the 
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§  1656.     When  the  debtor  in  a  prescribed  account  admits  the 
constitution  of  the  debt,  but  adds  that  the  items  are  overcharged, 

boen  allowed  to  stand  over  on  assurances  that  they  would  be  deducted  at  the  settlement 
of  the  biU  sued  for,  the  qualification  was  held  extrinsic ;  but  it  did  not  appear  that 
there  had  been  a  specific  promise  to  deduct.  The  cose  of  Robertson  v.  Clarkson,  19th 
Nov.  1784,  F.  C,  as  appearing  in  the  Session  Papers,  also  illustrates  the  t-ext.  It  was 
an  action  on  a  prescribed  bill,  where  the  defender  swore  that  the  bill  had  been  granted 
for  the  price  of  wine  which  turned  out  to  be  inferior,  that  the  defender  acquainted  the 
pursuers  of  this,  '*  and  desired  them  to  take  it  back  and  deliver  up  the  biU ;  but  they 
begged  he  would  do  the  best  he  could  to  dispose  of  it,  as  it  was  worth  nothing  to  them  ; 
adding  that  in  any  event  the  defender  should  be  no  loser."  The  quality  was  held  to 
be  extrinsic.  It  did  not  come  up  to  a  distinct  agreement  to  quit  the  debt  on  account  of 
the  bad  quality  of  the  wine.  In  the  Fac.  Coll.,  the  defender  is  reported  to  have  sworn 
that  the  pursuers  had  said  that  the  price  '*  would  not  be  demanded."  But  this  is  incor- 
rect.   See  also  Williamson  v.  Peacock,  11th  Dec.  1810,  F.  G. 


sura.  It  was  pleaded  in  defence,  that  at  the  time  the  debt  was  incurred  it  was  agreed 
that  A's  son  should  board  with  B,  and  that  the  board  should  be  imputed  in  extinction 
of  the  loan.  It  was  further  alleged  that,  sometime  afterwards.  A  came  to  reside  with  B, 
and  that  it  was  then  agreed  that  the  balance  of  the  loan  should  be  held  to  be  discharged 
— the  amount  of  A's  board  being  taken  to  represent  the  balance.  On  a  reference  to  oath, 
B  deponed  substantially  in  terms  of  his  defence.  The  Court  held  that  the  first  allega- 
tion— in  as  much  as  it  went  into  the  very  bargain  between  the  parties — ^was  intrinsic  ; 
but  that  the  second  was  extrinsic.  It  was  held  to  be  extrinsic  by  reason  chiefly  of  the 
vague  and  confused  account  of  the  transaction  which  had  been  given  by  the  defender. 
Lords  Murray  and  Cowan,  indeed,  founding  upon  the  case  of  Gordon  v.  Cusigne,  1674, 
M.,  18,234,  reported  by  Lord  Stair,  were  disposed  to  hold  that  the  allegation  was  extrin- 
sic, on  the  ground  that  the  arrangement  deponed  to,  being  an  ez  pott  facto  arrangement, 
entered  into  at  a  date  subsequent  to  the  constitution  of  the  loan,  could  not  be  proved  by 
the  oath  of  the  defender.  The  case  referred  to  by  Lord  Stair  can  scarcely  be  considered 
an  authority  in  support  of  this  view,  seeing  that  Lord  Kames,  in  his  report  of  the  caae, 
states  that  the  defence  was  repelled,  because  it  had  not  boen  proponed  at  litis-contesta- 
tion,  and  that,  had  it  been  so,  it  would  undoubtedly  have  been  given  effect  to  (2  Fol. 
Die.  299);  and  Lord  Cowan  admitted  that  the  view  taken  by  Lord  Mackenzie  in  Mitchell 
V.  Ferrier,  1842,  6  D.,  169,  might  be  well  founded  when  parties  came  together  and  agreed 
distinctly  on  the  terms  of  a  settlement.  Lord  Wood,  while  holding  that  the  allegation  of 
an  ex  pott  facto  agreement  was  too  vague  and  general  to  be  given  effect  to,  took  care  to 
guard  against  the  supposition  that  he  decided  the  point  on  the  ground  that  such  an 
agreement  could,  in  no  circumstances,  become  an  intrinsic  quality  of  the  oath.  **  It 
must,  I  conceive,  be  conceded  in  principle,  that  the  admission  upon  oath  of  the  constitu- 
tion of  a  debt  may  be  so  qualified  by  statements  in  regard  to  the  mode  of  solution,  other 
than  payment  in  cosh  (which  is  the  natural  mode  of  liquidation),  agreed  to  at  the  time 
of  its  contraction,  and  of  the  debt  having  been  so  extinguished,  entirely  or  partiaUy,  as 
to  require  these  statements  to  be  taken  as  part  of  the  admission,  and  to  render  them  as 
available  to  the  debtor  as  the  admission  is  to  the  creditor.  Not  only  so,  but  I  am  not 
at  all  prepared  to  say  that  similar  statements  may  not  be  entitled  to  the  same  effect, 
although  they  refer  to  an  agreement  entered  into  subsequent  to  the  constitution  of  the 
debt,  if  they  are  clear  and  explicit,  and  of  that  business  sort  of  character  which  gives 
them  the  form  of  a  definite  transaction,  which  might  properly  take  place  in  reference 
to  the  debt  admitted  to  have  been  then  due ;"  Thomson  v.  Duncan,  1865, 17  D.,  1081, 
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and  that  he  made  payments  which  extinguished  all  that  was  justly 
due,  the  qualification  will  be  held  extrinsic  ;  for,  being  matter 
merely  of  opinion,  it  is  not  involved  in  the  reference.  The  Court 
will  therefore  remit  the  accounts  to  persons  of  skill,  or  will  take 
some  similar  means  for  ascertaining  whether  their  just  amount  is 
covered  by  the  partial  payments  sworn  to  (i)^ 

The  rules  as  to  oaths  that  the  debt  was  paid  through  the  medium 
of  a  third  person  have  been  noticed  already  (k). 

It  has  also  been  seen,  in  a  previous  chapter,  whether  a  party 
with  whom  a  deed  had  been  deposited  may  qualify  his  admission  of 
the  depositation,  by  swearing  that  the  granter  of  the  deed  directed 
him  to  cancel  it  (l).^ 

(i)  Supra,  i  619.  (*)  Svpra,  §  454,  ft  teq.;  I  516,  et  seq.;  §  1626. 

(/)  See  supra,  ?  971,  et  »eq.,  and  §  1306. 


7  Fife  V,  Innes,  1860,  23  D.,  30— McGregor  v.  M'Gregor,  1860,  22  D.,  1264. 

8  A  quality  is  intrinsic  of  the  oath  when  the  condition  deponed  to  i^pan  ^uadem 
negotii;  it  is  extrinsic  when  the  condition  does  not  expressly  and  dirt  ctly  enter  into  the 
substance  of  the  agreement.  This  rule  (the  most  explicit  perhaps  which  can  be  laid 
down  in  regard  to  qualified  oaths  on  the  constitution  of  obligations),  applies,  mutatis 
mutandis,  to  qualified  oaths  on  the  extinction  of  obligations.  The  obligation  is  dis- 
charged whenever  payment,  in  whatever  form  m&de,  ia part  efutdem  neffotii;  but  pay- 
ment, in  whatever  form  made,  if  not  imputed  to  the  obligation,  is  aliud  negotium,  and 
extrinsic  of  the  reference.  Of  course  the  rule  presumes  that  the  condition  was  ad- 
jected with  the  full  consent  of  the  contracting  parties ;  a  mere  belief,  supposition,  or 
conjecture,  on  the  part  of  the  person  emitting  the  oath  not  being  enough.  According  to 
this  view,  it  is  of  no  consequence  that  the  condition  was  not  a  condition  of  the  contract 
when  first  entered  into,  if  it  was  subsequently  imported  into  it  by  the  express  consent 
of  each  of  the  parties.  The  parties  were  entitled  to  agree  to  a  reconstitution  of  the 
contract,  and  it  is  not  the  terms  of  a  superseded  and  extinct  contract  which  are  referred, 
but  the  terms  of  that  subsisting  contract  of  which  implement  is  sought.  So,  also,  of  the 
extinction  of  obligations.  The  qualification  is  not  to  be  considered  extnnsic,  although 
the  party  depone  that  payment  was  not  made  in  money,  but  in  some  other  way  to  which 
the  parties  agreed.  A  money  payment  is  the  most  natural  solution  of  a  debt,  but  it  may 
be  discharged  by  payment  in  goods  or  in  service  ;  and  if  the  mode  alleged  be  a  suffi- 
ciently natural  mode  of  liquidation,  and  if  it  was  adopted  with  clear  and  express  refer- 
ence to  the  prior  obligation,  tliere  seems  no  reason  why  the  qualification  should  not  be 
dealt  with  as  an  intrinsic  part  of  the  oath.  Nor  is  it  necessary  that  the  parties  should 
have  contracted,  if  they  ultimately  agreed  to  settle,  on  that  footing.  Even  if  the  goods 
or  service  were  originally  given  without  reference  to  the  prior  debt,  it  is  thought  that 
they  will  be  held  to  bo  in  payment  of  it,  if  the  oath  bears  that,  at  a  subsequent  settle- 
ment, the  parties  agreed  tliat  the  counter  claims  should  he  set  against  each  other,  and 
thus  discharged.  Lord  Mackenzie,  in  Mitchell  v.  Ferrier,  1842,  5  D.,  169,  states  the 
proposition  clearly  and  briefly  : — "  A  defender  may  say  that,  although  a  debt  was  once 
due  by  him,  yet  it  was  long  ago  actually  settled  between  the  parties,  having  been  set-off 
against  a  debt  due  to  the  defender.  It  would  be  difficult  to  hold  that  this  is  not  intrin- 
sic.'*    See  also  opinions  of  Lord  Wood  in  Thomson  t*.  Duncan,  ntpra,  and  Gordon  r. 
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CHAPTER  IX. — OF  HOLDING  AS  CONFESSED  AND  KEPONINQ. 

§  1657.  Interlocutors  ordering  parties  to  depone  always  imply, 
and  sometimes  express,  a  certification  that  if  they  fail  they  will  be 
held  as  confessed  (a).  The  consequence  is,  that  if  a  party  cited 
under  such  an  interlocutor  disobeys,  he  will  be  held  as  confessed, — 

(a)  Stair,  4,  44,  21— Erak.,  4,  2,  17— Tait  Ev.,  287. 


Pratt,  1860,  22  D.,  908,  both  of  which  deserve  attentive  consideration  as  sound  and  con- 
sistent expositions  of  difficult  questions  which  arise  in  regard  to  qualified  oaths.  It  has 
been  said,  indeed,  that  when  the  onus  of  proving  the  condition  lies  upon  the  person 
emitting  the  oath,  or  when  the  condition  resolves  into  a  separate  transaction,  the  quality 
must  be  considered  extrinsic  ;  Ersk.,  4,  2,  11.  Mr  Erskine's  illustration  of  the  doctrine 
has  been  repeatedly  challenged,  and  is  thought  to  be  erroneous.  The  anut  of  proving 
that  a  condition  has  been  adjected  to  a  contract  lies,  as  a  general  rule,  on  the  party  who 
founds  on  the  condition,  it  being  a  part  of  his  case  which  he  is  bound  to  instruct.  But 
of  that  burden  he  is  discharged  if  his  opponent  undertake  to  refer  the  matter  to  his 
oath ;  and  if,  on  construing  the  oath,  it  appears  that  the  qualification  was  truly  a  quali- 
fication of  the  contract  assented  to  by  both  parties,  it  is  difficult  to  see  why  that  part  of 
the  oath  should  be  cut  off  from  the  rest.  It  may  be  called  a  separate  transaction,  but 
it  is  a  separate  transaction  which  the  contracting  parties  have  agreed  to  affiliate  with 
the  contract ;  and  thus,  whatever  character  it  may  have  borne  originally,  it  becomes,  as 
at  the  date  of  settlement,  para  tyusdem  negotii.  These  observations  might  be  variously 
illustrated.  One  of  the  prestations  of  the  contract  of  employment,  for  instance,  is  remu- 
neration, and  a  defender  who  alleges  that  service  was  given  gratuitously  can  prove  his 
allegation  only  by  the  writ  or  oath  of  the  person  employed  ;  Taylor  v.  Forbes,  1868,  re- 
ported 24  D.,  19.  This,  therefore,  is  a  case  where  not  only  the  onus  probandi  rests  on 
the  defender,  but  where  he  is  strictly  limited  in  his  mode  of  proof.  But  if  the  pursuer 
refer  the  matter  to  the  defender's  oath,  it  is  thought  that  it  would  be  held  an  intrinsic 
quality  of  the  oath  if  the  defender  deponed  that  it  was  agreed  that  the  service  should  be 
rendered  gratuitously;  see  Knox  v.  M'Caul,  1861,  24  D.,  16.  Thus  the  onus  probandi 
furnishes  no  test  which  admits  of  definite  or  invariable  application.  It  may  be  said,  no 
doubt,  that  in  the  case  supposed  the  condition  enters  into  the  substance  of  the  contract, 
and  that  it  cannot  be  considered  a  separate  transaction.  But,  as  already  observed,  it 
is  obvious  that  the  expression  "  a  separate  transaction  "  can  have  little  meaning  in  cases 
where  the  essence  of  the  averment  is,  that  the  transactions  were  not  separate  but  iden- 
tical,—identical  in  respect  that  they  were  brought  together  by  consent  of  the  contract- 
ing parties ;  and  such  cases  as  Gordon  v.  Pratt,  1860,  22  D.,  908,  seem  to  show  that  the 
Court  is  not  inclined  to  give  effect  to  distinctions  which  are  chiefly  technical.  Whether, 
indeed,  the  technical  rules  of  evidence  can  be  properly  applied  to  the  construction  of  the 
oath  on  reference,  is  a  question  that  has  not  been  sufficiently  considered.  The  oath  on 
reference,  strictly  regarded,  is  not  a  mode  of  probation ;  it  is  an  appeal  which  a  litigant, 
whose  evidence  is  exhausted,  makes  to  the  conscience  of  his  adversary ;  and,  as  such, 
any  condition,  whether  affecting  the  constitution  or  the  extinction  of  the  obligation, 
which  is  distinctly  deponed  to,  should  be  liberally  construed,  and  only  rejected  when 
not  fairly  referable  to  the  transaction  which  is  the  ground  of  action.  There  appears,  at 
least,  to  be  no  reason  in  principle  why  any  matter  relevant  to  the  question  which  is  put 
in  the  minute  of  reference  should  be  separated  from  the  oath. 
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tliat  is,  as  having  constnictively  admitted  the  fact  referred  to  his 
oath  ;  because  it  may  be  fairly  presumed  that  his  faihire  arises  from 
his  knowing  that  the  truth  is  against  him  (6).  But  effect  will  not 
be  given  to  this  certification,  unless  the  party's  appearance  on  a  day 
named  was  required  by  personal  citation  if  he  is  in  Scotland,  or  by 
edictal  citation  if  he  is  out  of  the  kingdom,  or  has  no  fixed  or 
known  residence  (c).  As  already  observed,  the  practice  of  embody- 
ing in  the  summons  a  reference  to  oath,  with  a  relative  certifica- 
tion, is  now  obsolete  (d), 

§  1658.  A  party  will  be  held  as  confessed  not  only  if  he  fails  to 
appear,  but  also  if  he  refuses  to  answer  competent  questions  (c),  or 
if  he  depones  non  memini  on  d^  factum  proprium  et  recens  (/),  or  re- 
fuses, without  good  cause,  to  sign  a  deposition  which  he  has  really 
emitted  (g). 

§  1659.  This  presumptive  confession,  however,  has  not  the 
same  conclusive  effect  as  the  party's  oath  admitting  the  fact  in 
question.  The  party  will  be  reponed  against  it,  if  he  shows  good 
reason  for  his  non-appearance  (as,  for  example,  detention  abroad  or 
illness),  and  offers  to  depone  (*).  If  he  applies  de  recently  he  will 
be  reponed  on  slighter  excuses,  under  penalty  of  the  expenses 
caused  by  his  non-appearance  (t) ;  and  payment  of  the  whole  ex- 
penses in  the  cause  was  required  where  the  party  had  been  contu- 
macious (k).  One  who  was  only  cited  edictally,  will  be  reponed  on 
pleading  ignorance  of  the  order,  and  offering  to  depone  (l),  A 
party  will  not,  except  upon  very  special  grounds,  be  reponed  ex  in- 
tervallo  against  a  decree  proceeding  on  his  constructive  confession, 
because  the  delay  may  have  caused  the  other  party  to  lose  evidence 
by  which  he  might  have  confirmed  the  decree  (w).  But  even  in 
that  case  it  is  thought  that  the  party  will  be  reponed,  if  he  offers  to 
prove  by  referring  to  the  oath  of  his  adversary  (n). 

Where  reference  to  the  defender  s  oath  had  been  made  in  an 
inferior  court,  and  he  failed  to  obey  the  order  to  depone,  and  cir- 

(b)  Stair,  supra — Ersk.,  supra — Tait  Ev.,  supra — Gordon  v.  Gordon,  1781,  Cr.  and 
St.,  60 — Gases  in  following  notes. 

(c)  Ersk.,  supra — Tait,  supra — M'Kewar  v.  Vernon,  1676,  M.,  12,031 — Buchanan  r. 
Logie,  1676,  M.,  12,034— Kinloch  w.  Forbes,  1704,  M.,  12,088. 

(d)  Supra,  J  1666.  (c)  Murray  v.  Murray,  1889,  1  D.,  484. 
(/)  Supra,  §  1624.  (g)  Carin  v.  Wilson,  1672,  M.,  12,682. 

(A)  Stair,  4,  44,  22— Ersk.,  4,  2,  17— Tait  Ev.,  288.  (i)  Ersk.,  supra— 

Miller  v.  Cooper,  1886,  18  S.,  869.  (Jfe)  Drummond  v.  Gilmour,  1832,  10  S., 

266.  (t)  Buchanan  v.  Logie,  1676,  M.,  12,084— Kinloch  v.  Forbes,  1704  (M., 

12,088),  as  in  2  Folio  Die,  184— Ivory's  Ersk.,  p.  974,  note  66.  (m)  Stair, 

4,  44,  28— Ersk.,  4,  2,  17.  (n)  Stair,  4,  44,  22. 
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cumduction  passed  against  him ;  and  where  he  thereafter  led  proof 
of  an  averment  inconsistent  with  the  fact  referred  to  his  oath,  and 
was  of  new  allowed  to  depone ;  but  suffered  the  term  to  be  again 
circumduced,  and  decree  to  be  pronounced  against  him  ;  and  where 
he  afterwards  presented  a  bill  of  advocation,  in  which  he  did  not 
pray  to  have  the  circumduction  opened  up,  the  Court  refused  to 
open  it  up  (o). 

§  1660.  Where  a  party,  having  been  duly  cited,  has  failed  to 
appear,  and  has  died  without  being  reponed  against  a  consequent 
decree  holding  him  confessed,  the  Court  will  not  restore  his  heir 
against  it  (p).  And  if  one  who  has  been  reponed  ex  gratia  has 
died  without  swearing,  the  decree  which  proceeded  on  his  construc- 
tive confession  will  revive  and  be  effectual  against  his  heir  (r),  un- 
less the  failure  was  occasioned  by  obstacles  or  improper  litigation 
raised  by  the  party  who  made  the  reference  («).  Where  a  party 
was  entitled  to  be  reponed  ex  dehito  jvsticice  (as,  for  example,  on 
account  of  defect  in  the  citation),  the  decree  holding  him  confessed 
will  fall  entirely,  and  his  heirs  will  be  restored  against  it  (/). 

§  1661.  Holding  as  confessed  is  not  appropriate  to  cases  where 
reference  is  made  to  the  oath  of  one  person  as  representing  another; 
for  the  party  really  interested  ought  not  to  lose  his  case  on  account 
of  the  non-appearance  of  such  a  person,  as  if  he  had  himself  refused 
•  to  depone.  Accordingly,  where  one  brother,  as  arrestee,  referred 
to  the  oath  of  another,  as  common  debtor,  in  a  question  with  the 
arrester,  the  Court  required  the  oath  to  be  reported,  because  there 
would  have  been  risk  of  collusion  if  the  party  referred  to  had  been 
held  confessed  for  not  deponing  (w).  And  where  reference  was 
made  to  the  mother  and  tutrix  of  the  party  really  interested,  the 
Court  found  that  she  could  not  be  held  as  confessed,  not  being  the 
party  but  the  tutrix,  but  that  she  might  (like  a  witness)  be  forced 
to  depone  by  diligence  (x), 

(o)  Buchan  v.  Boyd,  1828,  6  S.,  1026— Compare  Drummond  v.  Gilmour,  mpra  {k). 

{p)  Grant  v.  M'Gregor,  1839,  1  D.,  1048.  (r)  Erek.,  4,  2,  17— Wright  v. 

L.  Rutherford,  1686,  M.,  12,086.  (t)  Gilmour  t;.  Stewart,  1797,  M.,  12,042— 

Tait  Ev.,  288.  {t)  Erak.,  ««/w»— Wright  v.  L.  Rutherford,  «ipra— Tait  Ev., 

«ipra— See  also  M*Laurin  r.  Stewart,  1882,  10  S.,  883.  (t#)  Nairn  v,  Ogilvie, 

1726,  M.,  12,468.  (r)  Caut  v.  Loch,  1666,  M.,  12,029. 
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TITLE    VIIL 

OF   AFFIDAVITS. 


§  1662.  An  affidavit  is  a  written  ex  parte  statement,  affirmed 
on  oath  by  the  person  who  emits  it,  before  one  having  authority  to 
administer  oaths. 

It  is  required  by  statute  as  prima  facie  proof  on  some  matters ; 
the  most  important  of  which  are,  applications  under  the  Entail 
Amendment  Act  of  1848,  in  which  the  petitioner  must  lodge  an 
affidavit  stating  whether  there  are  any,  and  if  so,  what  debts  aflFect- 
ing  the  estate  (a), — sequestrations,  in  which  the  creditors  must 
make  oath  to  the  verity  of  their  debt«  (6),^ — and  certain  motions  in 
jury  causes  (c).  At  common  law  affidavits  are  required  in  applica- 
tions for  meditatione  ftyce  warrants ;  the  creditor  having  to  make 
oath  to  his'claim,  and  to  the  circumstances  which  induce  him  to 
believe  that  his  debtor  means  to  abscond  (rf).  The  judicial  ratifi- 
cation of  deeds  by  married  women  is  also  made  on  oath  (c). 

§  1663.  An  affidavit  is  not  admissible  evidence  on  the  merits 
of  any  issue,  because  it  is  emitted  exparte^  and  without  the  person 
against  whom  it  is  used  having  an  opportunity  to  cross-examine  (/). 

(a)  11  and  12  Vict.,  c.  86,  g  6.  (6)  2  and  8  Vict.,  c.  41,  U  9,  10.    The 

roles  as  to  these  affidavits  are  given  at  length  in  Burton  on  Bankruptcy,  p.  286,  }'838, 
et  teq.,  and  p.  480,  }  699,  et  uq,  (c)  Affidavits  are  required  in  applications  to 

examine  witnesses  who  reside  beyond  the  jurisdiction  of  the  Court,  or  who  cannot  at- 
tend on  account  of  age  or  infirmity,  A.  S.,  10th  Feb.  1841,  }  17 ;  and  in  applications  to 
put  off  the  trial  on  account  of  the  absence  of  a  material  witness,  or  other  sufficient 
cause,  lb.,  }  26.  (d)  Ersk.,  1,  2,  21 ;  and  Ivory's  Notes— 2  Bell's  Com.,  669. 

(e)  Supra,  i  737.  (/)  Mag.  of  Aberdeen  v.  More,  1818,  Hume  D.,  602— 

Simpson  &  Co.  v,  M*Farlane,  1822,  8  Mur.,  194— Glyn  v.  Johnston,  1834, 18  S.,  126— 
See  the  chapters  on  examining  witnesses,  infra. 


1  19  and  20  Vict.,  cap.  79,  H  21,  22.    As  to  affidavit  of  domicile  under  Confirmation 
of  Executors  Act,  see  J  17  of  21  and  22  Vict.,  c.  56. 
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It  is  even  excluded  where  the  person  who  emitted  it  has  died  (g), 
and  where  he  is  abroad  and  refuses  to  depone  before  a  commis- 
sioner of  court  (h).  Nor  docs  the  oath  made  by  a  creditor  in  a  se- 
questration "  supersede  production  of  legal  evidence,  where  required 
in  any  judicial  discussion  before  the  Court  of  Session,  the  Lord  Or- 
dinary, the  Sheriff,  or  the  trustee"  in  the  sequestration  (e).^  Affi- 
davits laid  before  the  Commissioners  of  Inland  Revenue,  as  to  any 
facts  which  may  regulate  the  stamp-duty  payable  on  any  deed  or 
instrument  requiring  to  be  stamped  ex  post  facto,  cannot  be  used 
against  the  party  in  any  proceeding  whatever,  except  an  inquiry  as 
to  the  stamp-duty  chargeable  on  the  document  (A). 

§  1664.  At  one  time  the  use  of  affidavits  had  become  so  com- 
mon, that  oaths  had  lost  much  of  their  value  as  safeguards  against 
falsehood.  It  was  accordingly  enacted  by  5  and  6  Will.  IV,  c.  62, 
that  "  from  and  after  the  commencement  of  this  act,  it  shall  not  be 
lawful  for  any  justice  of  the  peace,  or  other  person,  to  administer 
or  cause  or  allow  to  be  administered,  or  to  receive  or  cause  or  al- 
low to  be  received,  any  oath,  affidavit,  or  solemn  affirmation  touch- 
ing any  matter  or  thing,  whereof  such  justice  or  other  person 
hath  not  jurisdiction  or  cognisance  by  some  statute  in  force  at  the 
time  being :  Provided  always  that  nothing  herein  contained  shall 
be  construed  to  extend  to  any  oath,  affidavit,  or  solemn  affirmation, 
before  any  justice  in  any  matter  or  thing  touching  the  preservation 
of  the  peace  or  the  prosecution,  trial  or  punishment  of  offences,  or 
touching  any  proceedings  before  either  of  the  Houses  of  Parlia- 
ment, or  any  committee  thereof,  respectively,  nor  to  any  oath, 
affidavit,  or  affirmation  which  may  be  required,  by  the  laws  of  any 
foreign  country  to  give  validity  to  instruments  in  writing,  designed 
to  be  used  in  such  foreign  countries  respectively"  (Z).  It  is  also 
provided  that  nothing  contained  in  the  act  shall  extend  or  apply  to 
any  oath  or  affidavit  in  any  judicial  proceeding  in  any  court  of  jus- 
tice (w).  And  a  subsequent  statute  declared  that  the  prohibitory 
enactment  does  not  apply  to  judicial  ratifications  by  married 
women  (n). 

§  1665.    An  affidavit  may  be  taken  by  any  magistrate,  judge 
ordinary,  or  justice  of  the  peace.     Justices  may  take  affidavits  be- 

(ff)  Mag.  of  Aberdeen  v.  More,  tupra — See  also  tupra^  §  106.  (h)  0\yn  v. 

Johnston,  1884,  13  S.,  126.                  (i)  2  and  8  Vict.,  c.  41,  {  48.  (*)  17  and 

18  Vict.,  c.  88,  i  18.                   (/)  6  and  6  Will.  IV,  c.  62.  J  18.  (m)  lb.,  ?  7. 

(n)  6  and  7  WiU.  IV.  c.  48. 

«  19  and  20  Viet.,  c.  79,  \  oS. 
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yond  the  county  to  which  their  commissions  apply  (o) ;  and  a 
Scotch  justice  may  act  in  this  matter  in  England  (p)  ;  as  an  Eng- 
lish or  Irish  justice  may  officiate  either  in  his  own  country  or  in 
Scotland  (r).  But  Professor  Bell  considers  that  the  jurisdiction  o 
a  judge  ordinary  in  this  matter  is  confined  to  his  owti  territory  («). 
An  affidavit  may  be  validly  emitted  before  a  baron  bailie  (<).  And 
an  affidavit  taken  before  one  of  the  magistrates  of  Aberdeen,  de- 
scribed as  one  of  Her  Majesty's  Justices  of  the  Peace  for  that  city, 
was  sustained,  because  the  magistrates  of  Aberdeen  are  empow^ered 
by  royal  charter  to  exercise  the  functions  of  justices  within  the 
burgh  (w).  An  affidavit  has  been  sustained,  where  the  justice  be- 
fore whom  it  had  been  emitted  was  erroneously  described  as  in  the 
commission  of  the  peace  of  an  adjoining  county  (v).  In  a  case 
under  the  Entail  Amendment  Act  an  affidavit  taken  before  one 
who  was  called  as  a  respondent  was  objected  to.  But  it  was  sus- 
tained on  the  ground  that  the  party  was  only  called  as  the  husband 
of  an  heiress,  and  had  no  personal  interest,  his  jus  mariti  hsLxing 
been  excluded  (w).  The  point  is  still  open  whether  a  justice  of 
the  peace  can  act  in  a  matter  where  he  is  interested  personally  (x). 
§  1666.  Affidavits  under  the  Sequestration  Act  by  creditors 
who  are  out  of  Great  Britain  or  Ireland  may  be  emitted  before  "  a 
magistrate,  or  justice  of  the  peace,  or  other  person  qualified  to  ad- 
minister oaths  in  tlie  country  where  he  resides  (he  being  certified 
to  be  a  magistrate,  or  justice  of  the  peace,  or  qualified  as  aforesaid 
by  a  British  minister,  or  British  consul,  or  by  a  notary  public)"  (y).' 
This  is  a  good  course  to  follow  in  regard  to  other  affidavits  emitted 
abroad,  at  a  distance  from  a  British  consulate.  Where  there  is  a 
"  consul-general  or  consul  appointed  by  Her  Majesty  at  any  foreign 
port  or  place,"  affidavits  may  be  emitted  before  him  (2).     And 


(o)  2  Bell's  Com.,  886— Tumbull  v.  SmeUie,  1828,  6  S.,  676— Kerr  i>.  M.  Ailsa, 
1862,  14  D.,  240;  affd.  on  appeal,  1854,  1  Macq.,  786. 

(p)  Kerr  v,  M.  Ailsa,  wpra,  {r)  Taylor  v.  LitUe,  1822,  1  Sh.  Ap.  Ca.,  264; 

aflBrming,  22d  May  1819,  not  reported— Kerr  v.  M.  Ailsa,  tupra  (0)— But  see  Place  v. 
Dennison,  2d  July  1814,  F.  C.  (»)  2  Bell's  Com.,  886.  {t)  Murray  r. 

Philips,  1821,  1  S.,  81.  (u)  Paterson  v.  Duncan,  1846,  8  D.,  950— So,  as  to  the 

Magistrates  of  Edinburgh ;  Mackay  &  Co.  v.  Bond,  19th  Nov.  1818,  F.  0. 

(»)  Turnbull  v.  Smellie,  1828,  6  S.,  676.  (w)  Kerr  v.  M.  Ailsa,  tujtra  (o). 

(X)  See  tupra,  g?  1191,  1215.  (y)  2  and  8  Vict.,  c.  41,  {  10. 

(«)  6  Geo.  IV,  c.  87.  §  20. 


3  19  and  20  Vict.,  c.  79,  §  23—24  and  26  Vict.,  c.  134  (English  Bankruptcy  Act, 
im\),  l\  207,  208. 
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every  such  oath  or  affidavit  has  the  same  force  and  effect  as  if  it 
had  been  taken  before  any  justice  of  peace  in  Great  Britain,  or 
before  any  other  legal  or  competent  authority  (a).  An  affidavit  of 
this  kind,  therefore,  does  not  reciuire  to  be  verified,  but  proves  it- 
self, like  one  emitted  before  a  magistrate  or  justice  of  the  peace  in 
this  country. 

§  1667.  Every  affidavit  should  bear,  that  at  the  place  and  on 
the  day  named,  in  presence  of  the  magistrate,  who  should  bo  cor- 
rectly named  and  designed  (6),  appeared  the  party,  correctly  named 
and  designed  (c),  "  who  being  solemnly  sworn,  depones,"  &c, ;  and 
it  should  conclude  thus,  "  all  which  is  tnith,  as  the  deponent  shall 
answer  to  God."  It  must'  be  signed  by  the  deponent  (if  he  can 
write)  and  by  the  magistrate  (d).  If  the  deponent  cannot  write, 
the  affidavit  should  state  so,  and  should  be  signed  by  the  magis- 
trate, notarial  subscription  for  the  party  being  unnecessary  (e).  If 
the  affidavit  extends  to  more  tlian  a  single  sheet,  the  number  of 
pages  should  be  mentioned,  and  each  page  should  be  subscribed. 
A  marginal  note  not  signed  by  either  the  deponent  or  the  magis- 
trate (/),  or  signed  only  by  one  of  them  (g),  will  be  disregarded. 
And  erasures  or  deletions  in  essenttalilms  will  be  fatal,  if  the  affi- 
davit does  not  bear  that  they  were  made  before  subscription  (A). 
But  a  mere  error  in  grammar,  or  a  trifling  inaccuracy  in  filling  up 
a  printed  form  of  affidavit,  will  be  overlooked  (i).  An  affidavit  by 
the  creditor  in  a  sequestration  was  held  not  to  be  vitiated  by  a 
clerical  error  in  describing  the  date  of  the  document  of  debt  (a  bill) 
as  14th,  instead  of  4th,  March  1848 ;  the  rest  of  the  description 
being  correct,  and  sufficient  to  identify  the  writing  (k). 

§  1668.  This  is  not  the  place  to  discuss  the  details  which  must 
be  set  forth  in  the  different  affidavits.     The  rules  on  the  subject 


(a)  6  Geo.  IV,  c.  87,  g  20.  (6)  Bat  see  §  1665.  (c)  But  see  Murrny 

V.  Phiiyps,  1821,  1  S.,  81.  (rf)  In  Ferryman  r.  M'Clymont,  1862,  14  D.,  608, 

it  was  held  not  to  vitiate  an  affiilavit  in  a  sequestration  that  the  deponent's  signature 
had  heen  written  over  some  other  name,  and  could  hardly  be  deciphered.  See  tupra, 
i  664.  (f)  Paul  V.  Gibson,  1834,  12  S.,  431.  .(/)  Mackersey  v.  Guthrie, 

1829,  7  S..  666.  (y)  Miller  v.  Lambert,  1848,  10  D..  1419. 

(A)  White  r.  Gird  wood,  1846,  9  D.,  288— Jardine  v.  Harvie,  1848,  10  D.,  1501. 
With  these  cases  compare  Dyce  v.  Patorson,  1846,  9  D.,  810,  where  the  oath  of  a  credi- 
tor in  a  sequestration  was  sustained,  although  the  amount  of  the  debt  had  been  scored 
out,  and  a  different  sum  had  been  interlined,  the  alteration  being  evidently  in  the  hand 
of  the  justice  who  subscribed,  and  corresponding  with  the  relative  account  which  was 
annexed.  (t)  Hair  v.  Berwick.  1830,  8  S.,  671— Taylor  v,  Manford,  1848, 

10  D.,  977.  {k)  Foulds  v.  Meldrum,  1861,  13  D.,  1867.     In  Anderson  v.  Mon- 

tcith,  1847,  9  1).,  1432,  a  question  of  falsa  demanslratio  was  raised,  but  not  deci<Ied. 
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will  be  found  in  books  upon  forms  and  practice.  The  most  frequent 
questions  on  this  head  used  to  occur  in  competitions  for  trustee- 
ships in  sequestrations.  But  these  will  now  be  comparatively  rare, 
as  the  creditor  is  entitled  to  rectify  his  oath,  when  it  is  not  framed 
according  to  statute,  unless  where  the  failure  to  comply  with  the 
statutory  rules  "  shall  appear  to  have  been  made  for  some  improper 
or  fraudulent  purpose,  or  where  injury  can  be  qualified  by  the  other 
creditors  or  any  of  them  in  respect  thereof"  (I). 

§  1669.  Merely  technical  objections  to  affidavits  lodged  under 
the  Entail  Amendment  Act  have  been  rendered  harmless  by  a 
clause  in  a  subsequent  act  (m),  which  provides  that  "no  interlocu- 
tor, judgment,  or  decree  following,  or  that  has  followed,  upon  any 
petition  presented,  or  which  shall  be  presented,  under  the  said  re- 
cited act  or  this  act  shall  be  questionable  or  reducible  upon  the 
ground  of  any  want  of  compliance  with  the  provisions  of  the  said 
recited  act  and  of  this  act,  and  of  any  relative  act  or  Acts  of  Sede- 
runt, .  .  .  in  so  far  as  such  provisions  regard  applications  or 
petitions  to  the  Court  of  Session  under  the  authority  of  the  said  re- 
cited act,  or  of  this  act,  .  .  .  the  making  and  producing  of 
affidavits  therein,  the  matters  to  be  set  forth  in  such  affidavits ; 

.     .     Provided  always  that  no  injury  shall  have  been  suffered  by 
any  person  through  such  want  of  compliance." 

(I)  16  and  17  Vict.,  c.  53,  }  7.  (m)  16  and  17  Vict.,  c.  94,  }  1. 
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BOOK  THIKD. 

OF  TESTIMONY,  OR  THE  EVIDENCE  OP  PERSONS 
EXAMINED  AS  WITNESSES. 


TITLE  I. 

OF  THE  ADMISSIBILITY  OF  WITNESSES. 


CHAPTER  I.— GENERAL  RULE  AS  TO  ADMISSIBILITY. 

§  1670.  The  spirit  of  the  old  Scotch  law  was  to  exclude  the 
evidence  of  every  person  whose  character,  whose  connection  with 
the  parties,  or  whose  interest  in  the  cause,  raised  a  doubt  as  to  the 
trustworthiness  of  his  evidence.  It  was  then  more  difficult  to  dis- 
cover who  were  admissible,  than  who  were  incompetent,  wit- 
nesses (a).     For  a  number  of  years,  however,  the  prevailing  spirit 


(a)  The  Btatuto,  2  Rob.  I,  cap.  84  (appended  to  Reg.  Majest.),  contains  the  following 
list  "  of  them  qvha  are  repelled  from  pniife,  acquitancc,  and  testimonie." 

"  Item,  from  probation,  acquitance,  and  testimonie,  sonld  be  repelled  ane  bam  being 
minor,  quha  hes  not  compleited  the  age  of  fourtene  zeares,  foriouse  men,  bondmen  (or 
slaves),  women,  adulterers,  theifes,  pure  men,  men-swome  and  perjured  men,  men 
Bcurged  about  the  kirk  or  throw  the  town,  infamouse  men,  convict  and  redemed  fra  the 
justice,  men  sib  in  blude,  companions  and  partakers  of  the  eamine  crime,  natiue  bond- 
men, clerks  agalns  laicks,  and  laicks  agains  clerks. 

"  2.  Mairover,  from  acquitance,  inquisition,  probation,  and  ane  assise  sould  be  re- 
pelled the  father,  the  Bonne,  the  brother,  the  father-brother,  and  th^y  quha  are  in  blude 
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both  in  the  Courts  and  in  the  Legislature  has  been  to  sweep  away 
the  grounds  for  excluding  witnesses, — leaving  to  the  old  objections 
whatever  effect  they  ought  to  have  upon  the  credibility  of  witnesses 
who  are  open  to  them.^ 

Now,  therefore,  the  general  rule  is,  that  the  evidence  of  every 
person  is  admissible ;  and  this  applies  in  most  cases  to  the  parties 
themselves,  their  relations,  and  law-agents,  and  in  all  cases  to  wit- 
nesses merely  interested  in  the  result  of  the  cause,  and  those  who 
have  been  convicted  of  crime.  Some  witnesses  are  still  excluded, 
either  on  account  of  their  evidence  being  entirely  unworthy  of  cre- 
dit, or  on  grounds  of  public  policy. 


CHAPTER  II.— OF  WITNESSES  OBJECTED  TO  ON  ACCOUNT  OF 

NON-AGE. 

§  1671.     Only  those  persons  ought  to  be  admitted  as  witnesses, 
whose  powers  of  observation  and  memory,  and  whose  knowledge  of 


or  affinitie  within  the  fonrt  degree,  the  Lord  (or  niaister),  the  maister's  baillie,  the  man 
wearand  his  maister's  deathes,  and  he  quha  is  of  his  counsell  or  retinew,  and  lialdand 
of  him  land  for  ferme  or  for  zearlie  rent,  and  he  quha  is  partaker  of  the  accusation,  and 
enemie  or  evill-willer  to  the  partie,  and  he  quha  is  conduced  be  prayer  or  be  prioe,  and 
he  quha  is  cursed  and  excommunicat,  or  imprisoned,  or  in  bands ;  and  all  they  quha 
are  repellit  as  vnworthie  from  accusation,  all  they  quha  are  outlawes,  all  th»y  quha  are 
accused  criminallie  and  are  not  lauchfullie  clenzed  be  reason  their  accusation  as  zit  de- 
pends not  discussed." 


1  Lord  Mackenzie,  in  noticing  the  operation  of  the  recent  statutes  abolishing  most 
of  the  disabilities  which  formerly  affected  witnesses,  observes, — "  Great  apprehensions 
were  entertained  that  these  changes  might  open  the  door  to  perjury ;  but  experience 
has  demonstrated  that  the  latitude  allowed  under  the  new  system,  all  objections  to  cre- 
dit being  duly  weighed,  is,  on  the  whole,  highly  beneficial,  by  enabling  courts  of  law  to 
reach  the  truth  in  a  multitude  of  cases  where  the  ends  of  justice  were  formerly  defeated 
by  excluding  the  testimony  of  the  parties  best  acquainted  with  the  facts  in  dispute ;" 
Studies  in  Roman  Law  by  Lord  Mackenzie,  1862.  This  passage  may  be  contrasted 
with  a  passage  in  Sir  George  Mackenzie's  works,  in  which  the  views  then  current  are 
rather  quaintly  expressed, — "  It  is  very  observable,  that  the  longer  the  world  lasts,  pro- 
bation by  witnesses  lessens  always  in  esteem,  because  men  grow  always  more  wicked. 
In  our  Saviour's  time,  out  of  the  mouth  of  two  or  three  witnesses  every  word  was  to  be 
established.  Thereafter,  by  our  law,  and  by  the  laws  of  other  nations,  nothing  above 
uu  hundred  pounds  could  be  proven  by  witnesses ;"  Observations  upon  the  Third  Par- 
lianu'ut  of  King  Charles  II. 
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the  duty  to  speak  the  truth,  ftre  so  far  developed  that  they  will  he 
likely  to  give  trustworthy  evidence.  To  comprehend  and  undertake 
the  ohligation  of  an  oath  requires  more  maturity  of  intellect  and 
some  education,  and  is  not  so  essential. 

§  1672.  Accordingly,  in  criminal  cases,  where  the  facts  are 
usually  simple,  and  justice  requires  a  full  investigation,  children, 
however  young,  may  now  be  examined  on  facts  within  their  com- 
prehension (a),  although  they  may  not  be  old  enough  to  understand 
the  nature  of  an  oath.  Under  this  rule  children  of  four  and  five  (6), 
six  (c),  and  seven  (d)  years  of  age  have  been  admitted ;  and  it  is 
the  daily  practice  to  examine  witnesses  who  are  still  in  pupillarity. 

§  1673.  At  one  time  pupil  children  were  inadmissible  in  cri- 
minal cases  against  their  parents  (e).  A  recent  statute  is  held  to 
have  rendered  them  admissible  (/). 

§  1674.  But  while  these  liberal  and  just  rules  are  fixed  in  the 
criminal  code,  it  has  hitherto  been  laid  down,  that  as  pupils  (i.e., 
boys  under  fourteen  and  girls  under  twelve)  are  incapable  of  the 
obligation  of  an  oath,  they  are  inadmissible  in  civil  cases,  except 
on  facts  regarding  injuries  dr  crimes  (g).  The  authorities  on  this 
point,  however,  are  inappropriate  in  a  system  where  exclusion  is 
the  exception,  not  the  rule,  and  in  an  age  when  the  education  of 
youth  is  well  cared  for.  It  is  therefore  thought  that  in  civil  as  well 
as  criminal  cases,  a  witness  in  pupillarity  should  be  admitted,  if  he 


(a)  2  Hume,  841,  2— Burnett,  891—2  Al.,  483— Beirs  Pr.,  ?  2240. 

(b)  In  the  trial  of  Buchan  (1838,  Bell's  Notes,  246)  for  assault  with  intent  to  ravish, 
the  injured  party,  who  was  between  four  and  five  years  old,  was  examined.  In  the  trial 
of  Hempsen  (1889.  ib.,  247)  for  stealing  clothes  from  three  children,  described  as  about 
four,  and  one  child  of  three,  years  old  respectively,  the  three  older  were  examined.  In 
Mary  Sheriff  (1887,  ib.,  247),  tried  for  the  same  crime,  the  child,  between  three  and 
four  years  old,  was  produced  to  the  jury,  the  Lord  Justice-General  (Hope)  observing 
that  that  was  necessary ;  but  she  could  not  be  induced  to  speak.  In  Collins  (1834,  ib., 
247),  for  the  same  crime,  the  child  was  examined  after  having  stated  she  was  three 
years  old ;  her  actual  age,  as  specified  in  the  indictment  and  mentioned  by  her  mother, 
having  been  five  years.  It  does  not  appear  from  the  reports  that  the  admission  of  wit- 
nesses of  such  tender  years  has  been  extended  beyond  cases  where  they  were  the  per- 
sons on  whom  the  crime  had  been  committed;  see  Burnett,  891. 

(c)  White,  1782,  2  Hume,  841 ;  and  Burnett,  898— Pirie,  1830.  Bell's  Notes,  246. 

(d)  Love,  1827,  2  Hume.  842— Baillie,  1880,  BeU's  Notes,  246. 

{e)  2  Hume,  847,  note— Burnett,  892—2  Al.,  466.  (/)  8  and  4  Vict.,  c.  59 

— Purves  V.  Cairns,  1841,  2  Sw.,  631,  (g)  Ersk..  4,  2,  22— Bell's  Pr.,  §  2240— 

More,  411— Tait  Ev.,  842—1  Fount,,  92;  8  B.  Sup.,  344— Douglas  ».  Graham,  1694, 
4  B.  Sup.,  180— Bannatyne  v.  Charteris,  1694,  ib.,  620— Davidson  v.  Charteris,  1788, 
M.,  16,899 ;  Elch.,  "  Witness,"  12,  S.  C.—Contra,  Home  v.  Home,  1582,  M.,  8906— D. 
Queensberry  v.  Barker,  7th  July  1810,  F.  C. 
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has  sufficient  intelligence  and  education  to  observe,  remember,  and 
speak  the  truth  upon  the  facts  on  which  he  is  tendered  (h). 

The  old  rule,  however,  ought  to  be  applied  to  instrumentary 
witnesses  (t)  ;  because,  while  there  is  no  danger  in  laying  the  evi- 
dence of  a  child  before  a  jury,  who  will  give  it  such  weight  as  in 
the  circumstances  it  deserves,  some  intellectual  maturity  in  the 
witnesses  is  essential  to  secure  against  the  fraudulent  concoction 
or  inipetration  of  formal  deeds.  Nor  is  there  any  necessity  for  a 
diflFerent  rule,  as  the  witnesses  to  a  deed  are  chosen  by  the  maker 
of  it. 

§  1675.  Except  in  the  case  last  noticed,  the  admissibility  of 
witnesses  depends  on  their  age  when  tendered,  not  when  the  facts 
to  which  they  speak  occurred  (k).  What  weight  is  due  to  a  narra- 
tive of  events  in  the  early  life  of  a  witness  must  be  determined  by 
the  jury  with  reference  to  his  age  at  that  time,  the  period  which 
has  elapsed  since,  the  apparent  accuracy  of  his  recollection,  and, 
still  more,  the  nature  of  the  fact  as  likely  (or  not)  to  make  an  im- 
pression on  the  mind  of  one  so  young. 

§  1676.  The  competency  of  a  young  witness  has  to  be  deter- 
mined by  the  judge,  after  a  preliminary  examination  of  the  child, 
and  other  evidence  (if  necessary)  as  to  his  intelligence.  If  he  ap- 
pears to  be  altogether  uneducated,  and  not  likely  to  feel  the  obliga- 
tion of  truthfulness,  he  ought  to  be  rejected  (I) ;  whereas  it  is  not 
necessary  to  his  admissibility  that  he  should  understand  the  nature 
of  an  oath ;  and  witnesses  have  been  admitted  who  had  some  ele- 
mentary knowledge,  but  did  not  know  that  it  is  a  sin  against  God 
to  tell  a  lie  (m).     These  cases  seem  to  be  of  doubtful  authority. 

(A)  See  D.  Queensberry  v.  Barker,  iupra — Home  v,  H(»me,  tupra — 2  Fraaer  Pere.  and 
Dom.  Rel.,  67.  (t)  See  supra,  §  689. 

(A)  Stair,  4,  48,  7—2  Hume,  342— Ersk.,  4,  2,  22— Douglas  v,  Graham,  1694,  4  B. 
Sup.,  180— Bannatyne  v.  Charteris,  1706,  4  ib.,  620.  Lord  Stair  mentions  {wpra)  that 
"  when  march  stones  are  solemnly  set,  boys  used  sometimes  to  be  laid  down  upon  them 
and  sharply  whipped,  whereby  they  will  be  able  to  remember  and  be  good  witnesses  as 
to  these  marches  when  they  are  very  old,  that  impression  on  their  fancy  Isisting  long.'* 
In  cases  of  pedigree  and  prescriptive  possession,  witnesses  often  speak  to  what  happened 
in  their  early  childhood.     But  see  Love,  1687,  Hume,  supra, 

(I)  In  M*Carter  (1881,  Bell's  Notes,  247),  a  boy  nine  years  old,  who  knew  he  ought  to 
tell  the  truth,  but  did  not  know  where  liars  go  to,  could  not  read,  had  never  been  taught 
to  read  the  bible,  or  to  know  the  catechism,  and  who  had  "  gotten  no  instruction  at  all," 
was  held  inadmissible,  even  on  declaration. 

(m)  In  Sinclair  (1822,  Sh.  Just.  Ca.,  76),  a  boy  twelve  years  old  who  could  read,  but 
did  not  understand  the  nature  of  an  oath,  or  that  God  would  be  offended  with  him  if 
he  told  untruths,  was  examined  on  declaration ;  and  this  was  also  done  in  Qalloway 
(1836, 1  Swin.,  239,  corrected  in  Bell's  Notes,  247),  as  to  a  boy  nine  years  old,  who  had 
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§  1677.  An  oath,  however,  can  only  be  administered  to  a  wit- 
ness who  is  of  sufficient  age  and  intelligence  to  comprehend  and 
undertake  its  obligations.  Accordingly,  children  under  twelve 
years  of  age  may  not  be  sworn  (w);  in  general,  children  above  four- 
teen may  (o)  ;  wliile  an  oath  should  not  be  administered  to  a  wit- 
ness between  these  ages,  unless  the  judge  is  satisfied  that  he  under- 
stands its  nature  (r).  A  young  witness  to  whom  the  oath  is  not 
administered  is  examined  on  "  declaration,"  that  is,  an  affirmative 
answer  to  the  judge's  injunction  that  he  should  "  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth." 


been  at  school  and  know  he  should  not  tell  lies,  but  had  not  been  taught  the  bible  or 
catechism,  and  did  not  know  that  it  is  an  offence  against  God  to  tell  a  lie.  In  Buchan 
(1819,  Sh.  Just.  Co.,  85),  a  boy  fourteen  years  old,  who  had  not  been  at  school,  and  did 
not  understand  the  nature  of  an  oath,  was  examined  on  declaration.  In  Howison  (1831, . 
Bell's  Notes,  247),  a  boy  eight  years  old,  who  could  not  read,  had  not  been  at  school  or 
learned  the  catechism,  but  knew  who  created  him,  and  that  he  should  teU  the  truth  in 
court,  and  that  it  is  a  great  crime  to  tell  a  lie,  was  examined  in  the  same  way.  See 
also  M'Carter,  1832,  Bell's  Notes,  247— Collins,  1834,  ib.— and  cases  noted  in  Burnett, 
891 :  2  Hume,  841 ;  and  2  Alison,  483. 

(«)  2  Hume,  341—2  Alison,  433— Boll's  Notes,  246.  In  Clydesdale  (1804,  Burnett, 
893),  a  boy  of  ten  years  old  was  sworn.  But  this  appears  to  be  the  only  case  where  the 
general  rule  in  the  text  was  departed  from.  Burnett's  opinion  (p.  894),  that  children 
under  twelve  should  be  sworn  if  they  understand  the  nature  of  an  oath,  has  not  been 
followed  in  practice. 

(o)  Hume,  wpra — Burnett,  wpra — Alison,  supra — Bell's  Notes,  supra.  In  Miller 
(1781,  Burnett,  393,  note),  and  Brown  (1811,  2  Hume,  841),  boys  fourteen  years  old 
were  examined  on  declaration ;  and  in  Adam  and  Scott  (1805,  Burnett,  ib.),  an  opinion 
was  expressed  that  a  boy  of  that  age  should  not  be  sworn,  if  he  did  not  fully  understand 
the  effect  and  import  of  the  oath.  These,  however,  are  exceptional  cases.  The  rule 
may,  therefore,  bo  stated  thus : — That  boys  and  girls  of  fourteen  are  presumed  fit  to  bo 
sworn,  until  a  special  examination  (which  will  only  be  made  if  called  for)  shows  that 
they  do  not  understand  the  nature  of  an  oath ;  that  it  is  pars  Judicis  to  examine  wit- 
nesses between  twelve  and  fourteen  on  that  point,  and  only  to  put  them  on  oath  if  they 
are  qualified ;  and  that  children  below  twelve  ought  in  no  case  to  be  sworn,  however 
precocious  they  may  be. 

(r)  Hume  (vol.  ii,  p.  841)  states  it  as  doubtful  whether  a  boy  of  fourteen  can  be 
sworn,  if  he  appears  to  understand  the  nature  of  an  oath.  But  the  text  is  fully  borne 
out  by  the  following  authorities :— 2  Al.,  483— Bell's  Notes,  246.  In  Holmes  (1799, 
Burnett,  892),  it  was  held  fixed  that  a  boy  nearly  fourteen  might  be  sworn,  if  he  under- 
stood the  nature  of  an  oath.  In  Main  and  Aitchison  (1818,  2  flume,  841,  2),  a  boy  be- 
tween thirteen  and  fourteen  years  was  sworn,  after  some  preliminary  questions  to  that 
effect.  In  M'Quarry  (1817,  2  Hume,  242),  the  oath  was  administered  to  a  boy  under 
fourteen ;  and  in  Neill  and  Bruce  (1827,  Syme,  187,  Hume,  ib.),  and  Mellen  (1837, 
1  Swin.,  527),  it  was  administered  to  girls  between  twelve  and  fourteen.  The  reporters 
in  these  cases  do  not  mention  whether  the  witnesses  were  examined  as  to  their  under- 
standing of  the  nature  of  an  oath.  On  the  otlier  hand,  in  Buchan  (1819,  Sh.  Just.  Ca., 
36),  and  Sinclair  (1822,  ib.,  75).  boys  between  twelve  and  fourteen  were  examined  on  de- 
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§  1678.  In  England  the  admissibility  of  children  depends  on 
whether  they  can  comprehend  the  nature  of  an  oath ;  and  if  they 
cannot,  the  Court  may,  in  criminal  cases,  delay  the  trial  until  they 
shall  have  been  instructed  («).  A  child  having  the  necessary  know- 
ledge is  admissible,  and  will  be  sworn,  although  under  seven,  and 
perhaps  if  only  five  years  of  age  (t).  But  Mr  Justice  Park  rejected 
the  dying  declaration  of  a  girl  four  years  old  (for  the  murder  of 
whom  the  prisoner  was  tried),  because,  however  precocious  she 
might  be,  she  could  not  have  an  adequate  idea  of  a  future  state  (w). 
In  a  recent'case  (x),  Chief  Baron  Pollock  refused  to  postpone  a  trial 
till  a  child  of  six  years  old  should  be  instructed  as  to  the  nature  of 
an  oath ;  and  observed,  that  "  where  the  infirmity  arises  from  no 
neglect,  but  from  the  child  being  too  young  to  have  been  taught,  I 
doubt  whether  the  loss  in  point  of  memory  would  not  more  than 
countervail  the  gain  in  point  of  religious  education."  The  Scotch 
rule  avoids  this  dilemma,  by  admitting  the  evidence  without  an 
oath,  and  leaving  to  the  jury  to  give  to  it  what  weight  it  deserv'es 
in  the  circumstances. 

§  1679.  An  intelligent  child  is  generally  a  good  witness  in 
matters  within  his  comprehension. .  Being  accustomed  to  observe 
more  than  to  reflect,  he  tells  what  he  has  seen  or  heard  without 
colouring  from  inferences  or  preconceived  opinions.  The  solem- 
nity of  the  examination  has  a  strong  influence  on  his  mind ;  while 
one  who  is  daily  examined  at  school  is  in  good  training  to  answer 
distinctly  as  a  witness.  In  cross-examination  a  young  witness 
generally  tells  ingenuously  whether  he  has  been  tutored,  and  (if  so) 
what  he  was  desired  to  say.^ 


claration,  not  understanding  the  nature  of  an  oath ;  as  was  also  a  girl  of  similar  age  and 
equal  ignorance  in  Laug  (1764,  Burnett,  398,  note).  The  same  rule  seems  to  hare 
been  applied  in  Findlater  (1749,  Burnett,  892,  note)--Adam  and  Scott  (1806,  ib.,  898)— 
Young  (1 738,  2  Hume,  342)— Reid  (1 774,  ib.) ,  as  to  boys  of  that  age.  The  notes  of  these 
cases  do  not  state  whether  the  witnesses  underwent  a  preliminary  examination. 

(t)  Starkie  (4th  ed.),  117—1  Thill.,  6—2  Taylor,  920.  (t)  Starkie,  mpra^ 

Phill.,  #wjwo— Taylor,  wipra—Buller's  Nisi  Pr.,  293— Brasier's  case,  1779,  1  Leach,  199. 

(m)  Pikers  case,  1829,  3  Car.  and  Pa.,  698.  (x)  R.  v.  Nicholas,  1846,  2  Car. 

and  Kir.,  246. 


«  At  the  trial  of  John  Stewart  for  murder,  1865,  2  Irv.,  166,  a  boy  of  about  seven 
years  of  age,  who  said  that  he  had  witnessed  the  assault,  was  examined.  It  was  after- 
wards proposed  to  prove,  by  some  of  the  subsequent  witnesses,  what  the  boy  had  said  to 
them  with  reference  to  it,  immediately  or  shortly  after  the  occurrence.  The  Court  ad- 
mitted the  evidence,  chiefly  for  the  purpose  of  ascertaining  whether  or  not  de  reeenti  the 
cliild  gave  the  same  account  of  the  occurrence,  and  thus  testing  the  value  of  his  evi- 
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CHAPTER  III. — OF  THE  ADMISSIBILITY  OF  PERSONS  LABOURING 
UNDER  MENTAL  DISEASE. 

§  1680.  Mental  derangement  admits  of  infinite  degrees  and 
varieties,  from  nervous  excitability  to  mania,  and  from  extreme 
stupidity  to  idiotism.  Its  intellectual  and  moral  obscuration  is 
sometimes  intermittent,  sometimes  continuous ;  and  varies  in  na- 
ture and  extent,  not  only  in  diifferent  persons,  but  in  the  same  per- 
son at  different  times.  The  admissibility  of  a  ^vitness  alleged  to 
be  of  unsound  mind  must  therefore  depend  on  the  character  and 
strength  of  his  individual  malady. 

§  1681.  An  idiot,  or  a  person  insane  at  the  time  of  trial,  must 
of  course  be  rejected  (a).  But  a  witness  will  not  be  excluded  be- 
cause his  memory  and  faculties  are  impaired  by  age,  provided  he  is 
compos  mentis  (6);  for  his  appearance  under  examination  is  suffi- 
cient to  enable  the  jury  to  judge  whether  he  can  be  relied  upon. 
In  one  case,  however,  it  was  considered  sufficient  to  exclude  a  wit- 
ness that  she  was  unable  to  take*  the  oath,  from  being  weak  in  in- 
tellect, and,  when  agitated,  imbecile  (c). 

§  1682.  One  who  is  subject  to  occasional  fits  of  derangement  is 
admissible  during  lucid  intervals  (cQ.     Some  authorities  entitled  to 

(a)  Stair,  4,  48,  7  (2)— 2  Hume,  840— Buraett,  890—2  Al.,  436— Tait,  842.  In 
M'Namara,  1848,  Arkley,  521,  the  medical  officer  of  the  asylum  where  a  witness  had 
resided,  on  whom  an  assault  with  intent  to  ravish  was  alleged  to  have  been  committed, 
deponed  that  she  was  far  from  being  a  perfect  idiot,  and  was  not  insane,  but  that  if  exa- 
mined in  Court  upon  what  had  happened  to  herself,  she  would  get  stupified,  that  she 
had  no  notion  of  a  future  state,  and  could  not  (he  thought)  understand  the  nature  and 
obligation  of  an  oath,  but  that  she  knew  she  should  not  tell  a  lie.  The  Court  would  not 
admit  evidence  of  her  statements  made  de  recenti  to  a  neighbour.  The  Crown  counsel 
then  pleaded  that  they  could  be  proved,  not  as  statements,  but  like  a  scream  from  one 
of  the  lower  animals;  but  the  Court  held  that  they  must  be  connected  by  other  evidence 
with  the  act  libelled  ;  and  the  examination  was  not  prosecuted. 

{b)  Nicholson  r.  M'Alister,  1829,  7  S..  743— Riley  v.  M'Laren,  1868,  16  D.,  323. 

(e)  M'Gilvray,  1880,  Bell's  Notes.  264.  The  note  of  the  case  states  that  the  witness 
was  "  dismissed  ;'*  but  it  docs  not  appear  whether  this  was  the  act  of  the  Court,  or  of 
the  prosecutor /m)prio  motu.  (d)  In  Love  (1687,  2  Hume,  840),  a  witness  who 

had  frequently  been  insane,  but  had  not  been  so  for  four  years  previously,  was  admitted 
cum  nota;  and  in  Meldrum  (1826,  Syme,  81,  2  Hume,  840),  note,  a  witness  who  was 
proved  to  have  been  insane  from  the  effects  of  liquor  was  admitted,  and  the  Court  re- 
fused  to  mark  him  cum  nota. 


dence.    In  a  later  case  the  Court  refused  to  adroit  the  evidence  of  a  child  three  years 
of  age ;  H.  M.  Adv.  v.  Thomson,  1867,  2  Irv.,  747. 

VOL.  II.  Z 
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high  respect,  lay  down  that  a  witness  of  this  kind  is  incompetent, 
if  a  fit  has  intervened  since  the  date  of  the  circumstances  on  which 
he  is  to  be  examined,  because  he  would  be  apt  to  confound  his  de- 
lusions with  his  sane  recollections  (e).  But  this  will  only  hold 
where  the  violence  of  the  frenzy  leaves  his  mind  distorted  to  a  cor- 
responding extent  on  return  t^  sanity  (/).  And,  accordingly,  the 
rule  is  thus  stated  by  Lord  Stair,  that  fatuous  and  furious  persons 
are  inadmissible  "  except  they  had  long  lucid  intervals ;  for  short 
intervals  are  hard  to  be  known"  (g).  In  England  and  America, 
the  return  of  a  lucid  interval  restores  the  competency  of  the  wit- 
ness (A). 

§  1683.  In  some  cases  the  monomaniac  is  sane  beyond  the 
sphere  of  his  delusions ;  while  in  others  he  sees  everything  dis- 
torted by  them.  It  seems  to  be  only  in  cases  of  the  latter  descrip- 
tion that  he  is  inadmissible.  A  case  in  which  a  monomaniac  was 
able  to  observe,  remember,  and  testify,  occurred  recently  in  Eng- 
land ;  where,  in  the  trial  of  an  attendant  in  a  lunatic  asylum  for 
manslaughter  of  one  of  the  patients,  another  patient,  tendered  as  a 
witness  for  the  prosecutor,  was  admitted  by  Mr  Justice  Coleridge, 
a  case  being  reserved  for  the  Court  of  Criminal  Appeal  as  to  his 
competency  (i).     According  to  the  evidence  adduced  (see  foot- 

(e)  2  Hume,  340— Burnett,  390— Tait,  342.  (/)  See  2  Al.,  486. 

(V)  Stair,  4,  43,  7  (2)— See  also  Bell's  Pr.,  ?  2241.  (A)  1  PhU.,  4—2  Tay- 

lor,  919—1  Greenleaf,  468. 

(f )  Reg.  V.  Hill,  1851, 1  Temple  and  Mew.,  582.  From  the  reserved  case  it  apj>oared 
that  the  witness  laboured  under  the  delusion  of  having  a  number  of  spirits  about  him, 
who  were  always  talking  to  him.  The  medical  superintcndant  of  the  asylum  stated  on 
oath :  "  I  believe  him  to  be  quite  capable  of  giving  an  account  of  any  transaction  that 
happened  before  his  eyes.  I  have  always  found  him  so.  It  is  solely  with  reference  to 
the  delusion  about  the  spirits  that  I  attribute  to  him  the  being  a  lunatic.  When  I  have 
had  conversation  with  him  on  ordinary  subjects,  I  have  found  him  perfectly  rational ; 
but  for  this  delusion  I  have  seen  nothing  in  his  conduct  or  demeanour  in  ans.wering 
questions,  otherwise  than  the  demeanour  of  a  sane  man."  The  former  medical  officer 
of  the  asylum  corroborated  this  evidence,  and  stated  generally  with  regard  to  such  cases, 
"  tliat  in  monomania  the  mind  is  unsound,  but  unsound  on  one  point  only.  There  is  no 
doubt,  however,  that  all  the  mental  faculties  are  more  or  less  aifected,  but  the  affection 
is  more  strongly  manifested  in  some  than  in  others.  ...  In  ordinary  cases  there 
is  no  particular  difference  between  a  monomaniac,  apart  from  his  particular  delusion, 
and  an  insane  person  in  a  lucid  intcnral.  During  the  lucid  intervals  of  the  insane  per- 
son he  is  well,  but  a  monomanic  is  a  monomanic  all  the  time.  In  the  instance  of  a 
monomaniac  you  produce  the  insanity  the  moment  yon  touch  the  particular  chord.  It 
is  possible  that  you  might  revive  insanity  in  a  madman  during  a  lucid  interval  by  touch- 
ing on  the  same  subject,  if  it  is  but  recent."  The  witness  himself  having  then  been 
called  in  and  examined  before  being  sworn,  stated  that  he  had  twenty  thousand  apirita 
wliich  ascended  from  his  stomach  and  head,  and  were  also  in  his  ears,  &c.,  that  they 
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note),  the  witness  believed  he  was  surrounded  by  thousands  of 
spirits,  who  were  constantly  speaking  to  him ;  but  he  understood 
perfectly  the  meaning  and  obligation  of  an  oath,  and  the  conse- 
«iueuces  of  perjury;  and  he  gave  an  intelligible  account  of  the 
affair  in  issue,  with  only  a  sUght  reference  to  his  spiritual  atten- 
dants. After  a  full  argument,  the  Court  of  Appeal  unanimously 
held  that  the  witness  had  been  properly  admitted,  and  that  it  lay 
with  the  jurj'  to  give  to  liis  evidence  what  w^eight  they  thought  it 
deserved.  Lord  Chief-Justice  Campbell  observed,  "  Various  autho- 
rities have  been  cited  to  show  that  a  person  non  compos  mentis  is 
not  admissible.  But  the  question  is,  in  what  sense  is  non  compos 
used  ?  If  a  man  is  rum  compos  mentis  so  as  not  to  know  the  nature 
of  an  oath,  he  ought  not  to  be  admitted.  If  he  is  aware  of  the  na- 
ture of  an  oath,  he  ought  to  be  admitted.  I  think  that  is  the  pro- 
per line  to  be  pursued."  "  The  state  of  the  witness'  mind  may  be 
brought  out  on  cross-examination,  to  show  that  no  confidence  can 
be  given  to  his  statements."  Barons  Alderson  and  Piatt  took  the 
same  view ;  while  Mr  Justice  Coleridge,  confining  himself  to  the 
particular  case,  observed,  that  the  witness'  "  examination  showed 
he  was  a  man  with  a  diseased  mind  ;  but  the  disease  was  of  such  a 
character  as  not  to  operate  upon  the  matter  in  question.  With  re- 
gard to  memory,  he  was  in  the  state  of  most  other  persons ;  and 
with  regard  to  the  nature  of  an  oath,  he  was  unusually  competent." 

Mr  Justice  Talfourd  remarked,  that  "  it  would  be  very  disastrous 
if  mere  delusions  were  held  to  exclude  a  witness.  Some  of  the 
greatest  and  wisest  of  men  have  had  particular  delusions."  And 
Lord  Campbell  added,  "  The  rule  which  has  been  contended  for 
woxild  have  excluded  the  testimony  of  Socrates,  for  he  had  one 
spirit  always  prompting  him." 

§  1684.  A  more  humble  illustration  occurred  in  the  person  of  a 
practitioner  in  the  Court  of  Session,  who  believed  he  was  in  daily 
communication  with  the  spirits  of  Plato,  Burns,  and  others  of  the 

Bpoke  to  him  incessantly,  and  were  speaking  to  him  at  the  time  of  his  examination, — 
that  he  was  a  Roman  catholic,  and  knew  that  when  he  swore  he  appealed  to  the  Al- 
mighty, and  that  one  who  breaks  an  oath  wiU  go  to  hell  for  all  eternity.  He  was  then 
sworn,  and  gave  a  *'  perfectly  connected  and  rational  account  of  a  transaction  which  he 
reports  himself  to  have  witnessed.  He  was  in  some  donbt  as  to  the  day  of  the  week 
on  which  it  took  place,  and  on  cross-examination  said,  '  These  creatures  insist  upon  it 
it  was  Tuesday  night,  and  I  think  it  was  Monday,'  whereupon  he  was  asked,  '  Is  what 
you  have  told  us  what  the  spirits  told  you,  or  what  you  recoUect  without  the  spirits?' 
to  which  he  answered,  *  No,  the  spirits  assist  me  in  speaking  of  the  date ;  I  thought  it 
was  Monday,  and  tliey  told  me  it  was  Christmas  eve,  Tuesday;  but  I  was  an  cye-witiK'ss, 
an  ocular  witness  to  the  fall  to  the  ground.' " 

7.  li 
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988  ADMISSIBILITY  OF  DEAF  AND  DUMB  §  1684- 

mighty  dead.  Yet  he  attended  the  Court,  and  conducted  rationally 
tlie  few  processes  which  were  intrusted  to  his  care  until  his  death, 
in  1854. 

§  1685.  The  competency  of  a  witness  objected  to  as  insane  is 
usually  ascertained  from  the  evidence  of  physicians  and  persons  ac- 
quainted with  him.  And  it  is  not  uncommon  to  examine  the  indi- 
vidual in  court  (k). 

The  investigation  should  take  place  before  the  witness  com- 
mences his  deposition.  His  incompetency,  however,  may  be  mani- 
fest from  his  own  manner  when  under  examination.  In  a  trial  for 
robbery,  where  the  Crown  had  closed  its  case,  including  the  evi- 
dence of  the  injured  party,  proof  that  he  was  "  of  weak  intellect, 
and  incapable  of  giving  rational  evidence,"  was  admitted  on  behalf 
of  the  prisoner  (I).     The  result  is  not  reported. 


CHAPTER  IV.— OF  THE  ADMISSIBILITY  OF  DEAF  AND  DUMB 

WITNESSES. 

§  1686.  Before  modern  science  had  proved  that  the  deaf  and 
dumb  could  be  educated,  they  were,  regarded  as  in  a  mental  condi- 
tion not  many  degrees  above  Idiotcy,  and  were  inadmissible  as  wit- 
nesses. The  old  rule  remains  to  this  effect,  that  a  party  adducing 
a  deaf  and  dumb  witness,  must  prove  that  he  i^  fit  to  give  evi- 
dence (a).  It  is  necessary  that  such  a  witness  should  not  only  be 
able  to  observe  and  remember,  but  also  that  he  should  know  right 
from  wrong,  and  believe  in  a  God  who  punishes  evil-doers  (6).     It 

(k)  Reg.  V.  Hill,  supra,  §  1683,  (?}— Love,  1687,  2  Hume,  840,— Reid,  1885,  Bell's 
Notes,  245.  But  see  M'Namara,  1848,  Arkley,  621,  where  after  medical  evidence  on  the 
sanity  of  a  witness  had  been  led,  the*  Court  would  jiot  allow  her  to  be  brought  before 
them  in  order  that  they  might  judge  from  their  own  observaj^n. 

(I)  Adams  i;.  Macintosh,  1829,  BeU's  Notes,  245.  * 

(a)  Cases  in  following  notes :— 1  Phill.,  4— Taylor,  919—1  Greenl.,  469— Best  Pr. 
of  Ev.,  i  144.  So  the  Court  refused  to  appoint  a  judicial  factor  to  a  deaf  and  dumb 
person,  who  was  able  to  manage  her  own  affairs ;  Kirkpatrick,  8th  June  1868, 15  D.,  784. 

(6)  White,  1842,  1  Broun,  228rBell'8  Notes,  246,  S.  C— Martin,  1828,  Sb.  Just. 
Ca.,  101—2  Hume,  340,  S.  C— Wintnip,  1827,  Sh.  Just.  Ca.,  211— Gibb,  1835,  BelPs 
Notes,  246.  From  these  authorities  it  appears  that  the  Court  went  wrong  in  the  case 
of  Farquhar,  1833  (house-breaking),  Bell's  Notes,  246,  where  tliey  allowed  a  deaf  and 
dumb  girl  (whose  ago  is  not  mentioned)  to  be  examined  by  signs  through  an  interpreti-r, 
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would  also  seem  that  a  deaf  and  dumb  adult  is  inadmissible  unless 
he  comprehends  and  believes  in  the  obligation  of  an  oath  (c).  In 
two  cases,  however,  the  Court  appear  not  to  have  considered  this  to 
be  necessary  (rf). 

§  1687.  Deaf  and  dumb  witnesses  are  usually  examined  by 
signs  through  a  sworn  interpreter.  But,  if  they  can  write,  it  is 
generally  better  to  take  their  written  answers  to  written  questions(e). 
In  every  case  that  mode  of  examination  should  be  adopted  which 
the  education  and  habits  of  the  witness  show  to  be  the  best  mode 
of  eliciting  a  distinct  statement  from  him  (/).^ 


CHAPTER  v. — OF  THE  EXCLUSION  OF  WITNESSES  ON  ACCOUNT  OF 

ATHEISM. 

§  1688.  Law,  in  its  jealous  fear  of  false  evidence,  refuses  to  ad- 
mit the  testimony  of  persons  who— influenced  though  they  may  be 

without  being  sworn,  although  a  teacher  of  the  deaf  and  dumb  swore  that  she  was  to- 
tally uneducated,  and  that  it  was  impossible  to  convey  to  her  the  idea  of  an  oath. 

(«)   See  Martin,  wfpra— Gibb,  «u/7ra-— See  infra^  §  1688. 

(d)  Farqubar,  1833,  Bell's  Notes,  245.  Tliis  decision  is  questioned  tupra^  (b).  Ii* 
Wintrup,  1827,  Sh.  Just.  Ca.,  211,  the  chief  witness  in  a  case  of  rape  was  examined 
without  an  oath.  The  occult  nature  of  such  crimes,  and  the  difficulty  of  inveKtigating 
them  without  the  evidence  of  the  injured  party,  may  require  them  to  be  an  exception  to 
the  general  rule.  In  neither  of  these  cases  is  the  age  of  the  witness  mentioned  in  the 
report. 

(«)  Reid,  1835,  Bell's  Notes,  246— See  also  Carnegie,  1710,  6  B.  Sup.,  805— -Smith, 
1841,  2  Swin.,  547 ;  Bell's  Notes,  242,  S.  C.-^Supra,  U  1420,  1501— Morrison  v.  Len- 
nard,  1827,  8  Car.  and  Pa.,  127— Taylor,  919—1  Phill.,  4— Best  Pr.  of  Ev.,  §  144. 

(/)  In  a  case  of  seduction,  before  Lord  Campbell,  the  seduced  party  was  deaf  and 
dumb,  but  could  write  very  well.  Her  examination  was  carried  on  by  signs,  and,  when 
these  were  not  understood,  by  writing  ;  Bartholomew  v.  George,  1850  (not  rep.)  noted 
in  Best  Pr.  of  Ev.,  I  144. 


I  In  H.  M.  Adv.  ».  Thomas  O'Neil,  1858,  8  Irv.,  98,  a  witness  for  the  Crown,  who 
was  unable  to  speak  articulately,  was  disallowed.  In  a  case  of  assault,  with  intent,  the 
injured  party,  who  was  deaf  and  dumb,  who  had  not  been  educated,  and  who  could  con- 
verse by  means  of  arbitrary  signs  and  gestures  only,  was  examined  on  declaration  not 
on  oath.  The  Court  considered  that  the  witness  was  in  the  situation  of  an  infant,  to 
whom  an  oath  ought  not  to  be  administered,  but  whot^e  evidence  was  admissible  if  it 
appeared  that  she  understood  the  obligation  of  tcUing  the  truth ;  II.  M.  Adv.  r.  Motit- 
gomery,  1855.  2  Irv.,  222. 
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900  ATHEISTS  CANNOT  BE  WITNESSES.  §  IGHS- 

by  a  sense  of  honour,  regard  to  character,  and  fear  of  puni8hment 
by  man — have  not  the  higher  rectitude  which  springs  from  reh- 
gious  belief  (a).  This  rule  is  only  directed  against  atheists.  1 1 
does  not  exclude  Jews,  Mahomedans,  or  Pagans,  or  witnesses  of 
any  creed,  provided  tliey  believe  in  a  God  who  enjoins  truth  and 
punishes  falsehood  (i).  In  this  country  it  has  generally  been  con- 
sidered that  a  witness  will  not  be  admitted  unless  he  believes  in  a 
future  state  of  rewards  and  punishments  (c).  But  there  is  no  ex- 
press decision  on  the  point ;  while  in  England,  belief  in  a  Go<l 
whose  rewards  and  punishments  extend  only  to  this  life  seems  to 
be  considered  sufficient  (d), 

A  striking  exception  to  this  rule  was  recognised  recently  by  a 
statute  (e),  which  allows  various  tribes  of  barbarous  and  uncivilised 
people  in  the  colonies  and  plantations,  who  are  "  destitute  of  the 
knowledge  of  God  and  of  any  religious  belief,"  to  be  examined, 
without  any  oath,  before  courts  and  magistrates  within  the  colonies 
in  or  adjacent  to  which  such  persons  reside.* 

(a)  Bankton,  4,  80,  4— Burnett,  895— Bell's  Pr.,  ?  2242— Ivory's  Note  to  Erak.,  4, 
2,  22 — Tait  Ev.,  347 — 2  Al.,  437.  The  rule  in  the  text  existed  at  a  time  when  no  wit- 
ness, whatever  might  be  his  religions  scruples  against  swearing,  could  be  examined  with- 
out an  oath ;  see  2  Hume,  376^22  George  II,  ch.  46,  ?  87.  An  atheist,  of  course,  could 
not  be  sworn,  and  therefore  was  inadmissible. 

(6)  Authorities  in  preceding  note — Jews  were  admitted  in  Ryan,  1764,  1  Lea.  Or. 
Ca.,  64,  cited  in  2  Hume,  876,  note  1— Horn  v.  Maclaren,  1831,  Bell's  Notes,  265— 
Menzies  v.  Morrison,  1712,  M.,  16,782  (see  next  note).  In  Nicolson  v.  Nicolson  (1770. 
M.,  16,7^0  ;  affd.  on  appeal,  ib.),  a  negro  who  believed  in  God  and  in  a  future  state,  but 
was  not  a  christian,  was  admitted.  So  a  unitarian  who  had  used  impious  language 
against  Christianity  was  admitted  in  Macfarlane  v.  Young,  1824,  3  Mur.,  411.  See  also 
Starkie  (4th  ed.),  116—1  Phill.,  11— Taylor,  922— Beet's  Pr.  of  Ev.,  |  169.  Fountain- 
hall  states  (vol.  ii,  p.  908;  M.,  16,782)  that  in  the  trial  of  Captain  Green,  in  1706,  for 
piracy,  two  heathen  boys  were  examined.  But  the  reiK)rt8  (14  How  St.  Tr.,  1261,  6 — 
Arnot's  Grim.  Tr.,  248)  show  that  both  of  them  professed  Christianity — See  also  (ff). 

(c)  Bell's  Pr.,  §  2242— Tait  Ev.,  347—2  Al.,  437.  In  Menzies  v.  Morrison,  mpra, 
the  Lords  admitted  a  Jew,  "  because  his  religion  doth  not  hinder  him  to  swear  our  for- 
mula by  God  himself,  unless  he  were  a  sadducee,  who  denies  the  resurrection." 

(d)  Starkie  (4th  ed.),  110— Taylor,  922.  In  America  the  rule  stated  in  the  text  is 
settled  ;  1  Greenl.,  ?  369  ;  Taylor,  ib.,  and  cases  there  cited. 

(c)  6  and  7  Vict.,  c.  22. 


*  In  Suttar  v.  The  Aberdeen  Arctic  Co.,  an  Esquimaux  was  examined,  not  on  oath, 
but  on  his  declaration  to  speak  the  truth.  On  his  examination  in  initialibus  he  dof>oned 
tliat  he  did  not  know  that  there  was  a  God,  but  that  he  believed  in  a  future  state  after 
death,  and  that  a  man  would  be  liable  to  punishment  in  that  future  state  for  crimes 
committed  in  this  world;  Suttar  v.  Aberdeen  Arctic  Co..  1861,  28  D.,  466.  The  mode 
in  which  his  examination  was  conducted  does  not  api>ear  from  the  report,  but  the  exa- 
mination will  be  found  at  length  in  the  Session   Papers  (Pursuer's  Proof,  p.  36).     An 
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§  1690.  ADMISSIBILITY  OF  ATHEISTS.  91) I 

§  1G8S).  •  In  this  country  the  objection  of  atheism  may  bo  provecl 
by  examining  the  witness  (/),  as  well  as  by  evidence  of  his  pre- 
vious declarations  regarding  his  opinions  (gr).  Nor  will  it  be  easy, 
by  evidence  of  the  latter  kind,  to  exclude  a  witness  who  states,  in 
his  initial  examination,  that  he  believes  in  God ;  for  no  one  except 
himself  can  know  whether  he  believes  or  not,  and  he  may  have 
abandoned  his  former  opinions,  or  his  declarations  regarding  them 
may  have  been  untrue  (h). 

§  1690.  Tlie  English  authorities  are  not  agreed  as  to  the  mode 
in  which  this  objection  to  a  witness  may  be  proved.  According  to 
one  view  the  witness  may  be  examined  on  his  opinions  (i);  and  it 
has  been  said  that  this  is  the  only  competent  mode  of  proof  (k) ; 
whereas  other  authorities  entirely  reject  it,  considering  the  examina- 

(/)  The  witness  was  examined  on  this  point  (but  apparently  without  being  swom) 
in  Nicolflon  v.  Nicolson,  1770,  M.,  16,770.  In  Captain  Green's  case,  1706,  14  How  St. 
Tr.,  1261,  the  witnesses  objected  to  were  swoni,  and  then  examined  in  initialilmt  as  tu 
their  belief  in  God  and  in  the  effect  of  an  oath.     See  next  note. 

(ff)  In  Henry,  1842,  1  Broun,  221,  the  prisoner  proved  by  other  witnesses  that  a 
witness  tendered  for  the  Crown  had  often  denied  the  existence  of  God  or  Devil,  as  well 
as  the  truth  of  the  holy  scriptures.  Having  then  been  examined  by  the  Court,  he  stated 
that  he  believed  in  a  Supreme  Being,  and  in  a  future  state  of  rewards  and  puniiilimentM ; 
upon  which  he  was  put  on  oath  and  examined  more  fully  on  the  grounds  on  which  his 
admissibility  was  objected  to.  He  contradicted  the  evidence  of  the  witnesses  as  to  his 
declarations,  admitting  that  he  said  he  did  not  believe  the  whole  of  the  bible,  but  add- 
ing that  he  did  believe  in  the  existence  of  a  God,  in  the  sanctity  of  an  oath,  and  u  future 
state  of  rewards  and  punishments,  and  that  he  attended  the  Established  Church  every 
Sunday.  The  Court  held  that  he  was  admissible,  but  recommended  to  the  prosecutor 
not  to  press  the  examination.  The  prisoner  thereupon  pleaded  guilty  to  a  part  of  the 
charge ;  and  the  Advocate-Depute  stated  that,  if  the  case  had  gone  on,  he  would  have 
withdrawn  the  witness. 

(A)  See  on  this  Best  Pr.  of  Ev.,  g  157.  Yet  this  mode  of  investigation  involves  a 
paradox.  For  if  the  witness  is  an  atheist,  and,  ez  hypothetic  one  who  will  swear  falsely 
on  the  merits  of  the  cause,  it  is  to  be  presumed  that  he  will  speak  the  truth  in  his  ini- 
tial examination  ?  On  the  other  hand,  if  he  candidly  admits  that  he  is  an  atlieist,  doe.s 
that  circumstance  indicate  such  a  reckless  or  intentional  disregard  of  truth,  that  his 
evidence  on  the  facts  must  be  excluded  ?  Or  again,  may  not  the  case  be  figured  of  a 
witness,  tendered  for  the  prosecution  in  a  criminal  trial,  endeavouring  to  save  his  friend 
from  the  damaging  effect  of  his  evidence,  by  pretending  a  scepticism  he  does  not  feel, 
and  declaring,  both  before  the  trial  and  in  his  initial  examination,  that  an  oath  has  no 
inlluence  on  his  mind?  (t)  1  PhiU.,  ll^Starkie  (4th  ed.),  116,  6— Ilo^e. 

Cr.  Ev.  (8d  ed.),  182--Best  Pr.  of  Ev.,  §  167--R.  v.  Serva,  1846,  2  Car.  and  Kir.,  63— 
K.  V.  Taylor.  1790,  1  Peake  Ca.,  11— See  1  and  2  Vict.,  c.  106. 

(k)  Phill.,  st^a — Rose,  tupra.     See  also  Starkie,  116. 


apiieal  against  the  deliverance  admitting  liim  as  a  witness,  taken  at  the  time,  was  ulti- 
mately fallen  from. 
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tion  of  a  person  as  to  his  religious  opinions  to  be  inquisitorial  (I). 
Professor  Greenleaf  takes  the  latter  view  (m). 

§  1691.  It  is  hardly  necessary  to  add,  that  the  creed  of  a  wit- 
ness is  matter  for  the  jury  to  consider  in  weighing  his  credibility ;  as 
the  high  precepts  of  the  christian  faitli,  and  the  loose  doctrines  of 
many  other  creeds,  differ  very  widely  in  their  tendency  to  produce 
truthfulness. 

§  1692.  The  unqualified  exclusion  of  witnesses  on  the  ground 
of  atheism  is  of  very  doubtful  expediency.  Cases  may  easily  be 
figured  where  it  would  produce  fatal  consequences  ;  while  observa- 
tion shows  that  sceptics  are  often  as  truthful  and  honourable  men 
as  those  who  profess  religion.  It  is  believed  that  admitting  the 
testimony  of  persons  of  this  class,  their  credibility  being  left  to  the 
jury,  would  be  more  likely  to  promote  than  to  defeat  the  ends  of 
justice.  The  only  cases,  indeed,  in  which  opinions  as  to  religion 
ought  absolutely  to  exclude  are,  where  the  creed  of  the  witness  or- 
dains or  allows  perjury  (n).' 

(I)  Professor  Christian  in  noto  14  to  his  ed.  of  Blackstone,  vol.  iii,  p.  869 — ^Taylor, 
923.  (m)  1  Greeul.,  §  870.  (n)  See  Benth.  Jud.  Ev.,  vol.  i,  p.  235 ; 

vol.  V,  p.  134 ;  and  Best's  Pr.  of  Ev.,  {  161.  These  writers  cite  several  instances  in 
which  the  Hindoo  creed  declares  false  testimony  to  be  allowable.  Nay,  are  there  not 
many  circumstances  in  which  the  casuistry  of  one  christian  church  j^rmits,  and  even 
enjoins,  false  testimony  ? 


8  In  Maden  r.  Cattanach,  1861,  7  Hurl,  and  Nor.  Exch.  Rep.,  861,  Sarah  Maden,  one 
of  the  plaintiffs,  was  called  as  the  first  witness,  her  evidence  being  essential  to  the  esta- 
blishment of  the  claim.  The  defendant's  advocate  proposed  to  interrogate  the  witness 
with  regard  to  her  religious  belief  before  she  was  sworn.  This  was  objected  to :  and  it  was 
contended,  (1)  that  defective  religious  belief  ought  not  to  be  treated  as  a  ground  of  in- 
competency ;  (2)  that,  if  such  defect  should  be  held  to  render  the  witness  incompetent,  it 
ouglit  to  be  proved,  like  any  other  fact,  by  independent  evidence,  and  not  by  interrogat- 
ing the  witness ;  (8)  that,  in  any  case,  as  the  witness  did  not  object  to  take  the  oath, 
she  was  not  compeUable  to  answer  any  questions  until  she  had  been  sworn.  The  judge 
overruled  the  objections,  and  the  witness  was  sworn  on  the  voir  dire,  when,  having  de- 
poned that  she  did  not  believe  in  a  God,  or  in  a  future  state  of  rewards  and  punishments, 
but  that  she  considered  herself  morally  bound  to  tell  the  truth,  the  judge  refused  to 
allow  her  to  be  examined.  The  Court  of  Exchequer  were  unanimously  of  opinion 
that  the  course  of  procedure  adopted  by  the  judge  was  in  accordance  with  the  law  and 
practice  of  the  Courts  in  England,  and  tliey  dismissed  the  appeal.  The  propriety  of 
this  disqualification  has  been  lately  challenged  by  several  legal  writers,  on  the  follow- 
ing, among  other,  grounds  : — (1)  That  it  proceeds  on  a  theory  of  evidence  which  does 
not  now  obtain, — a  theory  which  overlooks  the  fact  that  the  great  security  against  judi- 
cial errors  lies  in  the  power  of  exposing  or  contradicting  false  evidence,  not  in  prevent- 
ing false  evidence  from  being  given  ;  (2)  that  it  proceeds  upon  the  erroneous  assump- 
tion that  a  man  is  solely  induced  to  tell  the  truth  by  the  fear  of  future  punishment, 
\sheroas  the  motives  which  induce  him  to  do  so  are  much  more  intricate  and  compli- 
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CHAPTER  VI. — OF  THE  EXCLUSION  OF  WITNESSES  ON  THE  GROUND 

OF  OUTLAWRY. 

§  1693.  One  who  lies  under  sentence  of  fugitation  or  outlawry 
has  forfeited  his  person  in  law,  and  is  inadmissible  as  a  witness  (a). 
His  competency  can  be  restored  by  the  Court  of  Justiciary,  on  ap- 
plication by  the  public  prosecutor,  or  on  his  giving  himself  up  to 
justice  (6).  But  where  the  objection  of  outlawry  was  stated  to  a 
Crown  witness,  the  Court  of  Justiciary  refused  to  repone  him  at 
the  trial,  as  they  considered  that  the  application  should  have  been 
made  previously  (c).  The  ground  of  this  exclusionary  rule  is  not 
the  untrustworthiness  of  the  witness.  It  is  a  penalty  directed 
apparently  against  the  outla,w,  but  really  punishing  the  innocent 
party  who  requires  his  evidence,  and  who,  from  want  of  that  proof, 
may  lose  his  case.  Fortunately  this  rule  has  very  seldom  to  be  aj)- 
plied  in  practice. 


(a)  2  Hume,  270—2  Al.,  350— Hunter,  1838,  2  Swin.,  181 ;  Bell's  Notes,  228,  S.  C. 

(b)  2  Hume,  272—2  Al.,  362.  (c)  Hunter,  tupra. 


cated,  and  are  motives  which  influence  men  who  do  not  believe  in  a  supreme  being  or 
future  punishmenU  as  well  as  those  who  do ;  (3)  that  a  man  who  has  the  courage  and 
honesty  to  avow  himself  an  atheist  in  a  public  court  gives  the  strongest  possible  proof 
of  his  truthfulness  ;  (4)  that,  seeing  tliat  cases  may  arise  whore  the  testimony  of 
atheists  is  indispensable,  their  exclusion  is  a  public  injury,  and  hurtful  to  the  adminis- 
tration of  justice;  (6)  that  it  is  unjust  to  any  class  of  the  community  to  deprive  them 
of  the  protection  of  the  law  by  attaching  a  civil  disability  to  religious  opinion.  After  the 
decision  in  Maden  v,  Cattanach,  supra,  it  would  appear  that  the  Courts  in  England  now 
hold  (it  had  been  previously  doubted,  and  the  institutional  writers  had  indicated  a  diftVrcnt 
view),  that  a  witness,  wliether  he  be  or  be  not  a  party  to  the  cause,  may  be  competent- 
ly examined  on  his  religious  belief.  Baron  Bramwell,  indeed,  put  in  a  strong  light  the 
inconsistency  which  the  admission  of  this  evidence  involves.  "  A  singular  state  of 
things  arises  in  cases  of  this  description.  The  presumption  of  law  is,  that  a  man  is 
qualified  by  his  religious  belief  to  take  an  oath.  Then,  what  are  the  materials  by 
which  his  capacity  is  judged  ?  His  own  statement.  Then,  by  the  hypothesis,  h^  is 
made  incredible  by  a  statement  which  is  not  to  bo  believed."  But  if  a  witness  refuses 
to  answer  questions  as  to  his  religious  belief,  on  the  ground  that  the  answers  may  tend 
to  discredit  him,  can  the  Court  compel  him  to  answer,  or  infer,  from  his  refusal,  that  ho 
is  incompetent  ?  It  would  appear  that  the  point  has  not  been  decided.  Stephen  on 
C-riminal  Law,  p.  289.  A  bill  has  been  repeatedly  introduced  into  Parliament  for  tlie 
purpose  of  removing  this  disability,  but  it  has  not  yet  been  passed. 
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CHAPTER  VII. — OF  THE  ADMISSIBILITY  OF  ACCOMPLICES. 

§  1694.  In  order  to  secure  tlie  detection  and  puiiiBhment  of 
crimes  which  liave  been  committed  with  secrecy,  our  law  permits 
the  public  prosecutor  to  adduce  one  socius  criminis  as  a  witness 
against  another  (a).  But  as  it  would  be  highly  dangerous  to  leave 
a  witness  of  this  kind  at  the  mercy  of  the  prosecutor,  and  as  a  full 
disclosure  could  not  be  expected  from  one  who  might  afterwards 
be  tried  for  his  own  share  of  the  crime,  it  has  long  been  settled  in 
this  country  that  the  public  prosecutor,  by  adducing  a  socius  cri- 
minis,  discliarges  him  from  all  the  penal  consequences  of  his  of- 
fence, whatever  may  be  the  result  of  the  trial  in  which  he  is  exa- 
mined (6).  The  Court  explain  this  to  the  witness  before  his  exa- 
mination begins. 

§  1695.  This  rule  applies  only  to  prosecutions  by  the  Crown, 
where  one  of  the  offenders  turns  "  Queen's  evidence."  A  privat<3 
prosecutor  cannot  tie  up  the  hands  of  the  public  authorities,  by 
examining  a  socius  criminis  {c)} 

(a)  2  Hume,  367 — Burnett,  417—2  Al.,  462.  This  frequently  occurs  in  practicf. 
See  next  note. 

(b)  In  the  trial  of  Stewart  of  Dunearn  for  killing  Sir  Alex.  BoswcU  in  a  duel,  a  diffi- 
culty occurred  to  the  Court  in  regard  to  Lord  Rosslyn,  who  had  been  one  of  the  second.^, 
but  who,  as  a  peer,  was  beyond  the  jurisdiction  of  the  Court,  and  therefore  (in  strict 
law)  beyond  its  protection.  His  liordship,  however,  considered  himself  protected,  and 
was  examined.  See  separate  rep.,  p.  17,  and  2  Al.,  19.  In  Dreghorn,  1807,  2  Hume, 
367,  Burnett,  419 ;  and  ib.,  Appx.  No.  21,  S.  C,  where  it  was  pleaded  that  the  Court 
could  not  protect  a  iochu  criminis  who  was  a  soldier,  liable  to  trial  by  court-martial  fur 
Iiis  share  in  tlie  oifence  (murder),  and  who  was  then  in  confinement  on  that  account,  he 
was  admitted ;  the  Court  holding  that  they  could  interfere  to  prevent  his  being  endan- 
j^ored  by  his  evidence.  A  detailed  statement  of  the  rules  as  to  the  protection  of  tlie  so- 
citu  is  beyond  the  scope  of  this  treatise.  They  will  be  found  in  2  Hume,  367 — Burnett, 
417 — 2  Al.,  452 — Bell's  Notes,  261.  See  also  the  law  on  this  point  fully  discussed  in 
the  successful  objection  to  the  indictment  of  Hare,  who  had  been  examined  as  sociw  in 
the  trial  of  Burke  and  M'Dowall  in  1829,  Sh.  Just.  Ca.,  205 ;  Syme,  373 ;  and  separate 
rcjx)rt  of  trial  of  Burke  and  M'Dowall. 

(c)  Per  L.  Mackenzie  in  Hare's  case,  1829,  BeU's  Notes.  261 ;  Syme,  873,  S.  C. 


1  After  the  trial  of  Jessie  M'Lauchlan  for  murder,  1862,  4  Irv.,  229,  85  Sc.  Jur.,  50,  the 
question  whether  a  witness  who  had  been  examined  at  a  trial  could  be  afterwards  tried 
fur  the  same  offence,  was  much  discussed.  During  a  debate  which  took  place  in  the 
House  of  Commons  (see  Appendix  to  vol.  iv  of  Mr  Irvine's  Reports)  the  Lord  Advo- 
cate (Moncreiff),  after  reviewing  the  authorities,  stated  that  he  was  of  opinion  that  the 
trial  of  a  |K>rson  wlio  had  been  examined  tis  a  wituess  in  such  circumstances  was  not  a 
iH'mpetent  proceeding  by  the  law  of  Scotland.     There  can  be  no  doubt  that  a  tociiu  en- 
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§  1696.     In  England,  accomplices  are  admitted  on  application 
to  the  Court,  in  whose  discretion  it  lies  to  detennine  whether  their 


minis,  who  is  adduced  as  a  witness  by  the  public  prosecutor,  and  who  is  admonished  in 
tlie  usual  way  by  the  presiding  judge,  cannot  thereafter  be  brought  to  trial  for  the  same 
offence.    The  law  appears  to  presume  that,  when  the  prosecutor  adopts  a  tociiu  as  a  wit- 
ness, he  enters  into  a  compact  or  agreement  with  him,  whereby,  as  the  price  of  his  evi- 
dence, he  undertakes  to  protect  him  from  the  penal  consequences  of  the  offence.    Tlio 
understanding  on  which  the  rule  is  founded  might,  perhaps,  be  held  to  cover  the  ciuso 
where,  when  suspicion  attaches  to  two  parties,  the  prosecutor,  without  entering  into  an 
agreement  with  either,  determines  to  try  the  one,  and  to  put  the  other  in  the  witness 
lx>x.     But  it  can  scarcely  be  said  that  any  such  implied  contract  arises  where,  at  tho 
time  when  a  person  is  examined  as  a  witness  in  a  criminal  cause,  the  prosecutor  is 
ignorant  that  any  suspicion  of  complicity  attaches  to  him,  or  where  the  witness  has 
only  been  called  to  speak  to  an  incidental  and  collateral  matter, — as  in  the  instance, 
suggested  in  the  House  of  Commons  by  Mr  Mure,  of  an  architect  brought  to  prove  plans 
of  the  house  where  the  offence  was  committed.     The  compact  cannot  be  presumed  to 
extend,  either  expressly  or  by  implication,  to  such  cases;  and  if  it  is  held  that  a  witness 
in  these  circumstances  is  protected,  it  can  only  be  on  the  general  ground  that,  by  th« 
law  of  Scotland,  a  person  who  has  been  examined  on  oath  at  a  criminal  trial  cannot 
afterwards  be  indicted  for  the  offence  regarding  which  he  was  examined.    But,  not- 
withstanding some  remarks  in  the  latest  work  on  criminal  law,  2  Al.,  568,  it  is  thought 
that  no  such  absolute  rule  obtains  in  the  law  of  Scotland ;  and  if  it  do  not,  then  it  is 
clear  that  the  principle  which  protects  the  sociw,  whose  evidence  has  been  bought  by 
the  prosecutor,  cannot  include  the  case  of  a  witness  who,  at  the  time  when  he  was  exa- 
mined, was  supposed  by  the  prosecutor  to  be  unconnected  with  the  crime,  or  who  was 
examined  on  an  incidental  or  collateral  matter.     This  opinion  is  supported  by  the  viow 
which  was  expressed  by  several  of  the  judges  in  Hare's  case,  and  which  was  to  the  effect 
that  the  judicial  arrangement,  or  qwui  contract,  between  the  prosecutor  and  the  aoeius 
was  not  jKirfected  until  the  witness  had  given  his  evidence.     If,  after  being  sworn,  \n^ 
refused  to  give  his  evidence,  he  lost  his  protection, — the  refusal  to  give  his  evidence  be- 
ing equivalent  to  a  refusal  to  appear  as  a  witness,  and  a  breach  of  the  condition  on  which 
indemnity  had  been  granted;  see  the  opinicm  of  Lord  Mackenzie — Separate  Roi^orL, 
p.  105.     (The  question  directly  in  issue  in  Hare's  case  was,  whether  a  sociiis  who  had 
been  adduced  by  the  public  prosecutor  could  afterwards  be  indicted  at  the  instance  of  a 
private  prosecutor,  and  the  opinions  of  the  judges  are  directly  applicable  only  to  th(3 
case  of  a  witness  who  is  known  to  be  a  socins  at  the  time  when  liis  evidence  is  given.) 
It  has  been  argued,  indeed,  that  though  the  rule  contended  for  may  not  be  absolutely 
inflexible,  and  that  though  it  may  be  relaxed  U)  meet  certain  cases  where  it  could  not 
reasonably  be  insisted  iu,  yet  that  it  applies  whenever  a  witness  is  examined  upon  the 
substantial  and  material  parts  of  a  cause.    But  even  this  |x)sition  does  not  seem  tenable. 
It  is  obvious  that  the  Court  would  be  called  ujion  to  discharge  a  very  anomalous  and 
perplexing  duty  were  it  required  to  discriminate  between  the  formal  and  the  substantial 
parts  of  a  proof.    Apart,  however,  from  any  technical  dilliculty,  suppose  that,  during 
the  investigation  into  a  case  of  murder,  a  person  appeared  and  stated  that,  about  the 
time  when  the  crime  was  committed,  he  saw  the  accused  at,  or  near,  the  place  where  the 
body  was  found.     Such  evidence  might  bo  of  material  importance,— might  be  sufficient 
to  ensure  a  conviction.     But  if,  after  he  had  been  examined  as  a  witness  at  the  trial,  it 
appeared  that  his  story  was  false,  and  that  ho  himself  was  implicated  in  the  offence, 
lould  it  be  maintained  that  the  public  j^rosecutor  was  prevented  from  indicting  him, and 
bound,  on  the  contrary,  to  protect  him  fiuiii  prosecution?     It  is  thought,  therefore,  that 
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evidence  is  required  (d).  And  the  examination  only  gives  the 
witness  an  equitahle  right  to  a  recommendation  to  royal  pardon,  if 
ho  makes  a  full  and  fair  confession  (e).  He  is  therefore  more 
subject  to  bias  against  tlie  prisoner  than  is  the  socius  crhninis  in 
this  country,  wliere  his  freedom  is  matter  of  legal  right  (/).  Still 
more  objectionable  was  the  old  English  law  of  "approvement," 
under  wiiich  the  j)ardon  of  the  witness  depended  on  the  prisoner 
being  convicted  (r/). 

§  1G97.  In  England  it  is  competent  in  point  of  law  for  the 
jury  to  convict,  even  in  a  capital  case,  on  the  evidence  of  an  accom- 
plice alone,  if  they  believe  him ;  but  the  practice  is  to  require  cor- 
roboration of  his  testimony  (A).*  In  this  country  the  evidence  of 
one  witness  is  not  legal  proof,  even  where  he  is  untainted ;  and,  of 
course,  it  is  insuflicient,  if  he  is  a  socius  criminis  (/).  Baron  Hume 
mentions  a  case  of  liousebrea?king,  in  which  a  verdict  of  guilty  was 
found,  and  followed  by  cajiital  punishment,  on  the  evidence  of  two 
socii^  whose  depositions  formed  the  entire  proof  (A*).' 

§  1698.  In  point  of  credibility  the  evidence  of  accomplices 
stands  very  low.  To  the  original  offence  of  wdxich  they  are  guilty, 
(whether  the  panels  are  so  or  not),  they  have  added  treachery  to 
their  comrades ;  and,  in  general,  it  is  the  worst  of  the  gang  wdio 
turns  Queen's  evidence.  No  doubt,  their  freedom  does  not  depend 
on  the  nature  of  their  evidence  ;  but  it  is  the  reward  of  disclosures, 
true  or  false,  made  on  precognition,  mider  a  tacit  compact  that  they 
would  be  repeated  at  the  trial.  There  is,  especially,  a  risk  of  their 
transposing  the  persons  to  the  scene,  and  thereby  shifting  the  guilt 
from  themselves,  or  a  favourite  comrade,  to  another  prisoner ;  a  de- 


(rf)  2  Ru&jell,  959—1  PhiU.,  29.  (e)  2  RusseU,  967—1  PhUl.,  28. 

(/)  Supra,  I  1G94.  (g)  2  Russell,  957.  (h)  2  Russell,  960— 

1  PliiU.,  30.  (f )  2  Hume,  367—2  Al.,  452.     See  chapters  on  the  uuml)er  of 

witnesses  required,  infra.  (k)  Smith's  case,  1093,  Hume,  tupra. 


there  is  no  authority  which  can  force  the  Court  to  put  other  than  a  moderate  and  reajion- 
ahle  interpretation  uix)n  the  rule  in  question;  and  it  must  be  kept  in  mind  that  the  onus 
of  adducing  authority  lies  u|K)n  those  who  maintain  an  exception  to  the  general  princi- 
ple, that  a  person  who  commits  an  offence  becomes  amenable  to  the  penalties  which  the 
law  inflicts. 

>  In  England  it  is  not  a  rule  of  law,  but  of  practice  only,  that  a  jury  should  not 
convict  on  the. unsupported  testimony  of  an  accomplice;  R.  t>.  Stubbs,  1866,  26  L.  J.  M. 
C,  16. 

»  In  the  case  of  H.  M.  Adv.  v.  Campbell  or  Brown,  1866,  2  Irv.,  282,  Lord  Cowan, 
with  the  concurrence  of  Lord  Handyside,  laid  down,  that  the  general  rule  is,  that  the 
evidence  of  accomplices  must  be,  to  a  greater  or  less  extent,  corroborated  by  unsuspected 
testimony. 
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vice  which  can  sometimes  be  carried  tlirough  without  destroying 
the  coherence  or  credibility  of  the  narrative.  At  the  same  time, 
the  presence  of  the  prisoners,  and  tlie  witness'  knowledge  that  he 
cannot  benefit  himself  by  swearing  falsely  to  their  prejudice,  tend 
to  produce  truth ;  while  a  skilful  cross-examination  will  probably 
involve  the  witness  in  prevarication  or  inconsistencies,  if  his  evi- 
dence is  not  candid.  The  jury  ought  therefore  to  examine  with 
care  and  suspicion  the  evidence  of  an  accomplice,  and  ought  not  to 
believe  it,  unless  it  hangs  well  together,  and  is  amply  corroborated. 
It  is  chiefly  useful  in  filling  up  the  gaps  and  binding  the  threads  in 
cases  of  circumstantial  evidence ;  where,  if  the  socius  admits  his 
own  share  in  the  crime  (i),  and  if  his  story  is  consistent  and  tallies 
with  the  rest  of  the  evidence,  it  may  complete  a  proof  which  would 
otherwise  have  been  defective.* 

The  admissibility  of  the  evidence  of  informers  is  noticed  after- 
wards {ni), 

§  1699.  As  injustice  might  frequently  arise  if  the  prosecutor  in 
a  criminal  trial  could  deprive  the  accused  of  exculpatory  witnesses, 
by  including  them  in  the  libel,  it  is  in  the  power  of  the  Court,  on 
special  cause  shown,  to  separate  the  trials  of  prisoners  lying  under 
the  same  charge,  in  order  that  one  of  them  may  be  adduced  as  a 
witness  for  the  other  (w).  No  rule  can  be  stated  as  to  the  circum- 
stances in  which  this  should  be  done,  as  it  is  in  the  discretion  of 
the  Court  to  say  whether  it  is  necessary  or  proper  with  a  view  to 
the  ends  of  justice.  It  may  be  observed,  however,  that  if  the  coun- 
sel for  one  prisoner  states  on  his  professional  responsibility  that  he 
believes  the  evidence  of  another  prisoner  to  be  important  to  the  de- 
fence of  his  client,  the  trials  ought  to  be  separated ;  for  that  could 
only  create  inconvenience  or  delay,  whereas  refusing  the  motion 
would  limit  the  investigation,  and  might  occasion  an  erroneous  ver- 
dict of  guilty.* 

(Q  See  Grant,  1820,  Sh.  Juat.  Ca.,  60,  where  a  tociut  criminis  denied  his  participa- 
tion in  the  crime.  (m)  Infra,  I  1742.  (n)  2  Hume,  176 ;  402—2  Al., 
241— BeU's  Notes,  182. 


*  Evidence  of  statements  made  by  a  aociua  who  had  died  was  received  in  H.  M. 
Adv.  V.  Reid,  1868,  8  Irv.  236.  Had  the  socius  been  alive  he  would  have  been  a  com- 
petent witness,  and,  by  the  law  of  Scotland,  statements  made  by  a  person  deceased  are 
admissible. 

«  In  H.  M.  Adv.  v.  Jane  MThcrson  or  Dempster  and  Others,  1862,  4  Irv.,  143,  the 
Court  refused  a  motion  to  separate  the  trial  of  one  panel  from  that  of  four  others, — the 
Lord  Justice-Clerk  (Inglis)  observing,  "  that  some  special  cause  must  be  shown  where 
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§  1700.  Formerly  tlio  i)roi)oso(l  witness  was  tried  first,  and 
only  in  event  of  his  acquittal  was  admitted  for  his  fellow  pri- 
soner (o).  But  as  infamy  is  not  now  a  ground  of  exclusion  (jo),  he 
will  be  equally  admissible  whether  he  is  convicted  or  acquitted.  If 
each  of  the  prisoners  ai)i)lied  to  have  the  other  examined  as  a  wit- 
ness for  liim,  the  ('ourt  would  probably  refuse  the  motion  on  ac- 
count of  the  risk  of  a  preconcerted  story,  which  each  should  tell  on 
behalf  of  his  friend.  Yet  if  there  were  no  reason  to  suspect  collu- 
sion, it  would  be  competent  to  try  the  prisoners  separately ;  the 
one  to  be  tried  last  being  examined  as  witness  on  the  first  trial, 
and  adducing  his  fellow  prisoner  when  he  is  afterwards  put  on  trial 
himself.* 

§  1701.  In  a  recent  case  on  circuit  two  prisoners  were  tried  on 
the  same  libel  for  assault,  and  were  defended  by  the  same  counsel, 
who,  after  the  case  for  the  Crown  was  closed,  proposed  to  examine 
one  of  the  prisoners  as  a  witness  for  the  other.  But  the  Court  held 
this  to  be  incompetent,  being  of  opinion  that  the  proper  course 
was  to  have  moved  for  a  separation  of  the  trials,  and  that  the  sta- 
tute 16  Vict.,  c.  20,  §  3,  did  not  make  any  alteration  in  this  re- 
spect (r). 

(o)  2  Hume,  175 ;  402—2  AL,  242.  {p)  16  Vict.,  c.  27,  §  1. 

(r)  Hagan,  1858,  1  Irv.,  342. 


tlie  justice  of  the  case  requires  the  Reparation  "  before  the  Court  will  entertain  the  mo- 
tion. In  an  indictmeut  charging  murder  against  two  panels,  and  concealment  of  preg- 
nancy, alternatively,  against  one  of  them,  it  was  held  competent  to  separate  the  trials  to 
the  extent  of  dealing  with  each  charge  separately ;  so  that,  in  the  event  of  the  charge 
of  child-murder  breaking  down,  one  of  the  panels  might  be  a<lduccd  as  a  witness  on  be- 
half of  the  panel  against  whom  the  alternative  charge  of  concealment  of  pregnancy  waa 
libelled ;  H.  M.  Adv.  v.  Duncan  and  Brechin,  1862,  4  Irv.,  206.  The  separation  of 
trials  is  a  matter  within  the  discretion  of  the  Court;  and  refusal  to  separate  trials  is  not 
a  relevant  ground  of  suspension,  except  when  it  amounts  to  oppression ;  Law  and  Tur- 
ner V.  Linton,  1861,  4  Irv.,  106.  A  motion  that  two  keepers  of  an  asylum,  charged  with 
assaulting  a  patient,  should  be  tried  separately,  was  refused  by  Lord  Deas  in  H.  M.  Adv. 
v.  Coupland  and  Beattie,  1863,  85  J.,  454. 

6  Where  one  of  several  panels  pleads  guilty,  the  other  panels  are  entitled  to  the 
benefit  of  his  evidence.  In  general,  the  following  is  the  order  of  procedure  adopted : — 
the  prosecutor  accepts  the  plea  of  guilty ;  the  Court  pronounces  an  interlocutor  delaying 
sentence;  and  the  panel  is  removed  to,  and  kept  in,  the  witness-room  until  he  is  recalled 
and  examined ;  H.  M.  Adv.  v.  Brown  and  M'Leish,  1856,  2  Irv.,  578 — H.  M.  Adv.  v. 
Wilson  and  Others,  1860.  3  Irv.,  624.  After  evidence  had  been  led  in  a  cose  of  uttor- 
ing,  the  prosecutor  departed  from  the  charge  against  Mary  Beattie,  one  of  three  |)anel8. 
The  Court  was  then  moved  by  the  counsel  for  the  other  panels  to  direct  the  jury  to  find 
a  verdict  acquitting  Mary  Beattie,  so  that  she  miglit  bo  removed  from  the  bar  and  exa- 
mined as  a  witness.  The  Court  refused  the  motion,  holding  that  the  proper  course  was 
to  have  moved  for  a  separation  of  the  trials;  II.  M.  Adv.  v.  M'Fadyen  and  Others,  1857, 
2  Irv.,  599.     See  also  Fitzsimmons  v.  Linton,  1861,  23  D.,  1301. 
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CHAPTER  VIII. — OF  THE  ADMISSIBILITY  OF  THE  PARTIES  TO  THE 

CAUSE. 

§  1702.  So  long  as  interest  and  partial  counsel  were  objections 
to  tlie  competency  of  witnesses,  the  evidence  of  the  parties  to  the 
cause  was,  of  course,  inadmissible  in  their  own  favour.  This  rule 
excluded  not  only  the  parties  who  were  really  interested,  but  those 
who  appeared  virtute  officii^  without  having  any  personal  interest  in 
tlie  issue  (a). 

§  1703.  Nor  could  one  party  adduce  his  adversary  as  a  witness ; 
the  rule  being,  that  a  party  in  a  civil  case  was  not  bound  to  depone 
against  himself,  except  on  a  reference  to  his  oath  (6).  In  criminal 
prosecutions  the  examination  of  the  prisoner  on  oath  is  justly  con- 
sidered an  inquisitorial  and  cruel  proceeding,  which  the  fair  princi- 
ples of  our  law  forbid  (c). 

§  1704.  Recent  legislation  first  limited  (cZ),  and  then  abo- 
lished (e),  the  exclusion  of  parties  as  witnesses  either  for  or  against 
themselves  in  all  civil  cases,  except  "  any  action,  suit,  or  proceed- 
ing, instituted  in  Scotland  in  consequence  of  adultery,  or  for  dis- 
solving any  marriage,  or  for  breach  of  promise  of  marriage,  or  in 
any  action  of  declarator  of  marriage,  nullity  of  marriage,  putting  to 
silence,  legitimacy,  or  bastardy,  or  in  any  action  of  adherance  or 
separation."  In  these  cases  the  parties  are  still  inadmissible  as 
witnesses.^ 

(a)  Among  many  cases  on  this  point  sec  Smeal  v.  Wilson,  1821,  1  S.,  234 — Watson 
V.  Hamilton,  1824,  8  Mur.,  488— Smith  v.  Robertson,  1832,  10  S.,  829. 

(h)  See  WaUace  v,  Robertson,  1838,  16  S.,  1066— Per  Lord  Colonsay  in  Wilson  v. 
Glasgow  and  S.  Western  By.  Co.,  1851,  14  D.,  6 ;  and  case  of  Mackenzie  v.  Bathurst 
(not  reported),  mentioned  by  his  Lordship.  (e)  See  ntpra,  ^J  1411, 1648. 

(d)  16  Vict.,  c.  27,  I  2.  (e)  16  Vict.,  c.  20,  H  1,  4. 


1  The  6th  section  of  24  and  26  Vict.,  c.  86  (Conjugal  Rights  Act),  provides  that  an 
order  of  protection  under  the  act  shall  havo  the  effect  of  a  decree  of  separation  a  mensd 
et  thoro  in  regard  to  the  property,  rights,  and  obligations  of  the  husband  and  of  the  wife, 
and  in  regard  to  the  wife's  capacity  to  sue  and  be  sued.  The  act  16  Vict.,  c.  20,  which 
allows  the  parties  to  a  cause  to  be  examined  as  witnesses,  continues,  by  ^  4,  to  exclude 
the  parties  in  actions  of  separation.  In  Walker,  petitioner,  1862, 24  D.,  300,  the  question 
arose,  whether  a  wife  petitioning  for  an  order  of  protection  under  the  Conjugal  Rights  Act 
was  a  competent  witness.  The  Court  held  that  the  16  Vict.,  c.  20,  was  an  enabling  act, 
which  allowed  the  examination  of  the  parties,  except  in  certain  cases ;  that  among  the 
excluded  cases  were  actions  of  separation ;  that  if  the  Conjugal  Rights  Act  had  declared 
that  an  order  for  protection  was  to  have  the  same  operation  as  a  decree  of  separation 
the  evidence  might  have  bo^n  excluded ;  that  the  act  did  not  declare  that  an  order  was 
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§  1705.  The  tutors  and  curators  of  parties  interested  in  these 
cases  are  equally  inadmissible  with  the  parties  themselves.  This 
arises  from  tlio  clause  in  the  act  of  1852  (/),  which  admitted  the 
parties  to  the  record  (if  not  substantially  interested),  having  been 
repealed  absolutely  by  a  subsequent  statute  ;  which,  while  making 
the  parties  admissible,  whether  they  are  really  interested  or  not, 
declares  that  nothing  contained  in  it  shall  apply  to  the  causes  above 
enumerated  (g). 

§  1706.  In  a  question  of  succession,  where  the  summons  con- 
cluded for  reduction  of  the  service  of  a  competing  heir,  and  for  de- 
clarator that  the  pursuer  was  the  lawful  son  procreated  of  the  mar- 
riage between  the  ancestor  and  his  wife,  and  as  such  was  heir  of 
entail  to  the  ancestor,  it  was  held  that  the  pursuer  could  not  adduce 
himself  as  a  witness,  because  the  conclusion  for  declarator  of  legi- 
timacy brought  the  case  within  the  exceptional  clause  of  the  statute 
above  quoted  (7i).  The  Court,  however,  felt  that  difficult  cases 
might  arise  on  this  head,  where  the  real  question  between  compet- 
ing heirs  involving  marriage  or  legitimacy,  without  the  action 
being  one  of  tliose  enumerated  in  the  statute. 


if)  15  Vict,  c.  27,  §  2.  (17)  10  Vict.,  c.  20,  §§1.4. 

(A)  Sandilands  r.  Nimmo,  14tli  Feb.  1853,  27  Sc.  Jur.,  178. 


to  have  the  same  operation,  but  only  to  certain  effects ;  that,  in  point  of  fact,  the  act 
applied  only  to  the  patrimonial  rights  of  the  husband  ;  that,  in  these  circumstances,  a 
j>etition  for  protection  was  not  one  of  the  excluded  cases  under  the  Evidence  Act,  and 
that  the  petitioner  was  a  competent  witness.  In  England  the  parties  are  inadmissible 
in  this  cliiss  of  actions,  only  in  actions  instituted  in  consequence  of  adultery,  and  in  ac- 
tions for  breach  of  promise  of  marriage.  But  in  England  a  wife  cannot  obtain  a  divorce 
a  vinculo  solely  on  the  ground  of  the  adultery  of  the  husband ;  but  the  adultery  must  be 
conjoined  with  cruelty,  desertion,  &c.;  20  and  21  Vict.,  c.  86,  §  27.  In  the  case  of  Pyne 
V.  Pyne,  1868, 1  Swab,  and  Trist.,  178,  the  Court  of  Probate  and  Matrimonial  Causes  held 
that  the  wife  was  not  a  competent  witness,  even  to  prove  the  fact  of  desertion.  In  conse- 
quence of  this  decision  the  act  22  and  28  Vict.,  c.  61,  §  6,  was  passed,  which  provides 
that  "  on  any  petition  presented  by  a  wife,  praying  that  her  marriage  may  bo  dissolved 
by  reason  of  her  husband  having  been  guilty  of  adultery  coupled  with  cruelty,  or  of 
adultery  coupled  with  desertion,  the  husband  and  wife,  respectively,  shall  be  com- 
petent and  compellable  to  give  evidence  of,  and  relating  to,  such  cruelty  and  de- 
sertion." In  the  same  way  the  Scotch  Courts  have  held  that,  in  an  action  of  di- 
vorce for  adultery,  the  husband  is  not  admissible  as  a  witness,  even  in  regard  to 
the  proof  of  an  incidental  matter,  such  as  the  question  of  domicile  with  reference  to 
the  jurisdiction  of  the  Court ;  Tulloch  t'.  TuUoch,  1861,  28  D.,  639.  The  expe- 
diency of  making  the  parties,  in  actions  of  divorce  on  the  ground  of  adultery,  compe- 
tent witnesses  to  establish  the  incidental  or  formal  matters  which  require  to  belproved 
in  such  actions,  and  in  actions  of  divorce  on  the  ground  of  desertion,  of  receiving  their 
evidence  to  establish  the  fact  of  desertion,  has  been  recently  advocated  in  a  Report  on 
the  Law  of  Evidence  by  a  Committee  of  the  Faculty  of  Advocates,  and  seems  manifest. 
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§  1707.  In  criminal  causes,  the  public  or  private  prosecutor  is 
admissible  as  a  witness  on  either  side  (i).^  But  the  statute  which 
rendered  party-witnesses  admissible,  expressly  declared  that  "  no- 
thing herein  contained  shall  render  any  person  .  .  who  in  any 
crimiual  proceeding  is  charged  with  the  commission  of  any  indict- 
able otfence,  or  any  offence  punishable  on  summary  conviction, 
competent  or  compellable  to  give  evidence  either  for  or  against 
himself  or  herself"  (t).^ 

(0  16  Vict.,  c.  20,  i  8.  (k)  lb.     The  clause  quoted  in  the  text  contiiiuea 

thus,  "  excepting  in  so  far  as  the  same  may  be  at  present  competent  by  the  law  and 
practice  of  Scotland."  This,  however,  is  not  meant  to  qualify  the  provisions  above 
quoted,  but  other  enactments  of  the  section  in  which  it  occurs. 


2  It  is  incompetent,  in  a  prosecution  under  the  4  Geo.  IV,  c.  34,  §  8,  "  Master  and 
Servants  Act,"  to  refer  the  matter  to  the  oath  of  the  prosecutor ;  Cameron  v.  Paul 
1853,  1  Irv.,  816 ;  but  the  prosecutor  may  be  examined  as  a  witness  for  the  defence 
Paul  V,  Barclay  and  Curie,  1866,  2  Irv.,  637. 

3  This  ])rovision  has  given  rise  to  much  discussion.  In  aU  the  cases,  however,  in 
which  the  point  has  been  raised  in  Scotland,  it  has  been  held  that  the  parties  were  inad* 
missible.  So  it  was  held  in  Stevenson  v.  Scott,  1864, 1  Irv.,  603,  which  was  a  prosecution 
for  penalties  under  the  Tweed  Fisheries  Act ;  in  Watson  v.  Simpson,  1857,  19  D.,  880, 
which  was  a  prosecution  in  the  Court  of  Exchequer  under  the  Excise  Act,  18  and  19  Vict., 
t.  94,  §  36 ;  in  Bruce  v.  Linton,  24  D.,  184,  which  was  a  prosecution  for  penalties  under 
16  and  17  Vict.,  c.  67  (the  Forbtjs  Mackenzie  Act) ;  in  Alison  v.  Watson,  1862,  1 
Mac{)h.,  87,  which  was  a  prosecution  for  penalties  for  selling  spirits  without  a  license  un- 
der the  statutes,  6  Geo.  IV,  c.  81,  g  26,  and  7  and  8  Geo.  IV,  c.  53.  Upon  the  effect  of 
the  corresponding  provision  in  the  English  Evidence  Act  (14  and  16  Vict.,  c.  99,  J  8),  the 
Court  of  Exchequer,  in  Att.-Gen.  v.  Radloff,  1864,  23  Law  Journ.  (Exch.),  240  (which 
was  a  prosecution  for  penalties  under  the  Smuggling  Act,  8  and  9  Vict.,  c.  87,  }  46), 
were  equally  divided ;  but  in  an  information  before  justices,  under  one  of  tlie  statutes 
inflicting  penalties  for  pursuing  or  taking  game,  1  and  2  Will.  IV,  c.  32,  i  28,  it  was 
held  that  the  party  was  not  a  competent  witness;  Cattell  v.  Ireson,  1868, 4  Jur.  N.  S.,  660. 
The  grounds  on  which,  in  all  the  cases,  the  Courts  proceeded,  were  these : — The  Evidence 
Act  admitting  parties  to  be  witnesses  did  not  extend  io  any  criminal  proceeding  for  an 
offence  punishable  on  summary  conviction;  the  illegal  transactions  in  question  were,  in 
the  sense  of  the  Evidence  Act,  offences ;  they  were  punishable  on  summary  conviction  ; 
and  the  proceedings  resorted  to  for  imposing  the  punishment  were  criminal  proceed- 
ings. They  were  criminal  proceedings,  because  the  character  of  the  proceeding  did  not 
depend  upon  whether  it  was  instituted  in  a  civil  or  criminal  court — (most  of  the  courts 
in  this  country  exercise  both  a  civil  and  criminal  jurisdiction,  and  a  court  is,  for  the 
time,  a  civil  or  criminal  court  according  to  the  nature  of  the  cause  which  it  is  tr3ring ; 
White  V.  Simpson.  1802,  1  Macph.,  72,  where  the  Lord  Justice-Clerk  (Inglis)  divided 
courts  into  civil,  criminal,  and  fiscal), — but  upon  the  nature  of  the  action,  and  the  ac- 
tion, in  each  instance,  was  of  a  criminal  nature,  because  it  was  an  action,  not  for  re- 
covering a  debt  to  be  ranked  for,  or  enforced  by  ordinary  diligence,  but  for  imposing  a 
punishment  which  might  take  the  form,  either  of  a  penalty  to  be  paid,  or  of  imprison- 
ment to  be  suffcn^d.  Section  43  of  19  and  20  Vict.,  c.  66  (Court  of  Exchequer  Act), 
provides  that  section  8  of  16  Vict.,  c,  20,  shall  not  be  deemed  to  apply  to  any  cause  to 
be  instituted  under  that  act  relating  to  the  customs  and  inland  revenue. 

VOL.  II.  2  A 


Digitized  by 


Google 


1002  ADMISSIBILITY  OF  PARTIES.  §  1708- 

§  1708.  It  has  been  held  that  this  exceptional  provision  includes 
a  prosecution  for  penalties  under  the  Tweed  Fisheries  Act;  in 
which,  therefore,  the  prisoner  is  not  admissible  as  a  witness,  either 
for  or  against  himself  (/). 

§  1709.  In  such  civil  actions  as  are  laid  on  delicts  which  may 
be  prosecuted  criminally,  both  the  defender  and  the  pursuer  may 
be  adduced  as  witnesses  on  either  side ;  but  the  defender  is  not 
bound  to  answer  any  question  tending  to  criminate  himself  {m). 
This  privilege,  indeed,  extends  to  all  cases  where  parties  are  ex- 
amined as  witnesses  (n). 

§  1710.  The  Evidence  Act  of  1853,  provides  that  "  the  adduc- 
ing of  any  party  as  a  witness,  in  any  cause  or  proceeding  by  the 
adverse  party  shall  not  have  the  effect  of  a  reference  to  the  oath  of 
the  party  so  adduced  '  (o). 

§  1711.  The  statute  also  provides  "  that  it  shall  not  be  compe- 
tent to  any  party,  who  has  called  and  examined  the  opposite  party 
as  a  witness,  thereafter  to  refer  the  cause  or  any  part  of  it  to  his 
oath  ;  and  that,  in  all  other  respects,  the  right  of  reference  to  oath 
shall  remain  as  at  present  established  by  the  law  and  practice  of 
Scotland "  (p).  This  provision,  it  will  be  seen,  does  not  exclude 
reference  to  the  oath  of  one  who,  having  adduced  himself  as  a  wit- 
ness, has  been  cross-examined  by  his  adversary,  but  only  where  he 
has  been  both  "  called  and  examined  "  by  that  party.*  And  where 
there  are  several. parties  having  separate  interests  in  a  cause,  the 
right  of  one  of  them  to  refer  to  the  oath  of  the  opposite  party  will 
not  be  cut  off  by  another  having  called  and  examined  that  party  as  a 

(I)  Stevenson  v.  Scott,  1854,  1  Irv.,  603,  per  Lord  Ivory.  The  main  grounds  of  judg- 
ment were,  that  the  proceeding  was  instituted,  not  ad  civilem  effectum,  but  ad  vindictam 
pttblicam;  that  the  mode  of  prosecution  was  that  used  in  criminal  matters ;  and  the  ana- 
logous rule  that  reference  to  the  prisoner's  oath  is  inadmissible  in  this  class  of  cases. 
With  this  case  compare  Att-Gen.  v.  Radloff,  1854,  23  Law  Jour.  (Exch.),  240. 

(m)  16  Vict.,  c.  20,  §  8.  See  this  noticed  fully  in  the  chapters  on  examining  wit- 
nesses, 2  2016,  et  seq.  («)  lb.  (o)  lb.,  ?  6.  (p)  lb.,  J  5. 


*  In  Rutherford's  Executors  v,  Marshall,  which  was  an  action  for  repayment  of  a 
loan,  the  Sheriff  allowed  a  proof  pr(}ut  de  jyrf,  and  the  defender  was  examined  as  a  wit- 
ness for  the  pursuer.  On  the  cause  being  advocated,  the  defender  maintained  that  the 
proof  was  incompetent.  He  further  stated  that  he  would  not  object  to  a  reference  to  his 
oath,  although  it  might  be  argued  that,  under  section  5  of  the  Evidence  Act  (16  and  17 
Vict.),  a  reference  was  now  incompetent.  The  Court  held  that  the  debt  could  be  proved 
only  by  writ  or  oath,  recalled  the  interlocutors  allowing  a  proof,  but  allowed  the  pursuer 
to  lodge  a  minute  of  reference  to  oath;  Rutherford's  Executors  v.  Marshall,  1861,  23  D., 
1276.  In  a  later  case  the  Court  held  that  the  Evidence  Act  excluded  a  double  examin- 
ation. If  a  party  was  examined  as  a  witness  by  the  opposite  party,  he  could  not  subse- 
quently have  the  case  referred  to  his  oath;  Renny  v.  Will,  18th  July  1863  (not  reiwrted). 
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witness.  The  Court,  however,  may  exclude  the  reference  in  either 
of  these  cases  (r),  if  it  is  against  the  spirit  of  the  statutory  rule,  which 
refuses  to  allow  to  a  party  a  sworn  precognition  of  an  adversary, 
previous  to  referring  the  cause  to  his  oath.  Or  the  Court  may  limit 
the  reference,  so  that  it  shall  not  embrace  matters  on  which  the 
party  has  been  already  examined  as  a  witness. 

§  1712.  In  an  English  case  upon  the  corresponding  statute  ad- 
mitting party  witnesses,  Lord  Campbell  told  a  litigant  who  con- 
ducted his  case  in  person,  that  if  he  addressed  the  jury  as  an  advo- 
cate, he  could  not  thereafter  give  evidence  as  a  wtness,  and  that 
he  must  therefore  make  his  election.  He  thereupon  elected  to  act 
as  his  own  advocate  ;  and  the  verdict  having  been  against  him,  he 
obtained  a  rule  (which  was  afterwards  made  absolute,)  for  a  new 
trial,  on  the  ground  that  Lord  Campbell's  decision  was  erroneous. 
The  reason  why  it  was  overturned  was,  that  before  the  act  admit- 
ting party-witnesses  was  passed,  every  party  was  entitled  to  con- 
duct his  own  cause ;  and  the  statute  did  not  make  an  exception  in 
the  case  of  a  party  who  did  so.  Accordingly,  the  Court  held  that 
whatever  views  they  might  have  of  the  expediency  or  propriety  of 
the  proceeding,  they  could  not  deprive  a  party  of  his  right  to  act  in 
both  capacities. 

Lord  Campbell,  however,  in  delivering  the  judgment  of  the 
Court,  observed,  "we  may  hope  that,  without  any  positive  rule 
against  a  party  addressing  the  jury,  and  being  examined  as  a  wit- 
ness on  oath  on  his  own  behalf,  a  practice  so  objectionable  is  not 
likely  to  spring  up ;  for  it  is  not  only  contrary  to  good  taste  and 
feeling,  but  as  it  must  be  revolting  to  the  minds  of  the  jury,  it  will 
generally  be  injurious  to  those  who  attempt  it"  («). 

Both  the  decision  upon  the  right,  and  the  observation  upon  the 
propriety,  of  a  party  appearing  as  advocate  and  witness,  apply  to 
this  country  as  well  as  to  England.  In  small  debt  courts,  however, 
where  parties  usually  conduct  their  own  causes,  there  is  no  impro- 
priety in  their  acting  in  both  capacities.* 

Whether  a  party  can  adduce  himself  as  a  witness  after  having 
heard  the  evidence  of  other  witnesses,  is  noticed  afterwards. 

§  1713.     Under  the  rule  that  "  the  adducing  of  any  party  as  a 

(r)  The  Court  has  a  discretionary  control  over  references  to  oath.    See  mpra^  {  1589. 
(#)  Cobbett  V.  Hudson,  1862,  1  EU.  and  Black.,  11,  14.    See  also  infra,  I  1781  (/). 


^  It  is  not  sufficient  that  the  papers  in  a  cause  are  signed  by  the  parties  themselves 
where  the  Act  of  Sederunt,  11th  July  1828,  }  112,  requires  the  signature  of  counsel ; 
Watt  r.  Johnson,  1868,  1  Macph.,  269— Denny  v.  Macnish,  1868,  1  Macph.,  268. 

2  A  2 
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witness  by  the  adverse  party  shall  not  have  the  effect  of  a  refer- 
ence to  the  oath  of  the  party  so  adduced"  (t),  statements  by  a 
party -witness  in  his  own  favour  may  be  contradicted  by  his  oppo- 
nent. Even  if  they  are  not  expressly  disproved,  they  should  be 
received  as  the  evidence  of  one  subject  to  the  bias  of  self-interest, 
and  the  excitement  of  litigation ;  influences  which  too  oft^^n  pro- 
duce both  distorted  perception  and  false  narrative  regarding  the 
facts  in  issue. 

The  evidence  of  a  party  witness  against  himself  comes  under 
the  ordinary  rule  that  the  testimony  of  one  witness  is  not  full  legal 
proof.  But  it  will  always  be  possible  to  obtain  such  corroboration 
as  will  make  the  proof  sufScient  in  point  of  law ;  and  if  it  is,  the 
jury  will  have  little  doubt  as  to  their  verdict.  In  general,  the  party 
leading  the  proof  will  be  able  to  complete  it  by  adducing  himself 
as  a  witness.® 


CHAPTER  IX. — OF  THE  EXCLUSION  OF  WITNESSES  ON  THE  GROUND 
OF  RELATIONSHIP  TO  THE  PARTIES. 

§  1714.  As  the  law  formerly  stood,  the  near  relations  of  a  party 
were  inadmissible  as  witnesses  for  him,  on  the  presumption  that 
they  would  be  too  much  biassed  to  give  credible  evidence.  Under 
this  rule,  husband  and  wafe  were  inadmissible  for  each  other  in  all 
civil  (a),  and  almost  all  criminal  (6),  cases.  The  exclusion  of  other 
relations  and  connections  in  civil  cases  was  fixed  at  the  same  li- 
mits as  the  incompetency  of  judges  in  cases  of  their  relations  (c). 
But  in  criminal  cases  all  the  relations  of  the  prisoner  were  admit- 
ted, except  his  or  her  wife  or  husband  (d), 

§  1716.  The  wife  of  a  prisoner  was  once  admitted  without  ob- 
jection as  a  witness  for  him  in  a  charge  of  murder,  where  the  de- 

(t)  16  Vict.,  c.  20,  J  6.  {a)  Stair,  4,  43,  7  (4)— More's  Notes,  412— Tait  Ev., 

868 — 1  Fraser  Pors.  and  Dom.  Rel.,  506.  The  Court  ordered  the  deposition  of  a  wife, 
which  had  been  taken  on  commission  witliout  objection,  to  be  expunged  from  the  proof; 
Bannerman  v.  his  Crs.,  6  De.  and  And.,  875.  See  also  Brown  v.  M'Kie,  1801,  Hume 
D.,  896.  (6)  2  Hume,  400— Burnett,  429—2  Al.,  461— Todd,  1836,  BeU's 

Notes,  251.  (c)  Ersk.,  4,  2,  24— Bell's  Pr.,  J  2251— More's  Notes,  «(pra— Seo 

supra,  1 1670,  (a).  (rf)  2  Hume,  400— Burnett,  892—2  Al.,  461. 


0  See  as  to  effect  of  not  calling  the  party  where  there  are  adverse  circumstances,  m- 
pra,  I  1486,  note  ». 
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fence  was,  that  the  prisoner  had  found  his  wife  and  the  deceased  in 
the  act  of  adultery,  and  that,  in  the  rage  naturally  excited  by  the 
discovery,  he  had  inflicted  the  fatal  wound  (e).  Ilere,.  it  will  be 
observed,  the  fact  was  of  so  occult  a  nature  that  it  could  not  have 
been  proved  without  the  wife's  evidence ;  while  the  motive  to  save 
her  husband  was  not  likely  to  have  induced  her  to  perjure  and  dis- 
grace herself  by  a  false  confession  of  adultery. 

llr  Burnett  considers  that  where  the  charge  is  one  in  which  the 
prisoner's  wife  or  husband  (as  the  case  may  be)  would  be  admitted 
as  a  witness  for  the  Crown  under  the  rule  noticed  afterwards  (/), 
the  same  evidence  is  admissible  for  the  prisoner  (gr).  This  seems 
to  be  the  rule  in  England  (A). 

§  1716.  The  fear  of  producing  perjury,  and  destroying  domestic 
peace  and  confidence,  led  to  a  limited  exclusion  of  witnesses  who 
were  related  to  the  party  against  whom  they  were  adduced.  In 
civil  cases,  husband  and  wife  were  always  inadmissible  under  the 
former  law  (i).  But,  with  that  exception,  the  nearest  relations  of 
a  party  could  be  adduced  against  him  (k).  In  criminal  cases  the 
prisoner's  nearest  relatives  were  admitted  as  witnesses  for  the 
Crown  (Z),  husband  and  wife,  however,  being  inadmissible  (tw). 

§  1717.  But  there  is  one  class  of  cases  where  either  spouse  may 
be  adduced  against  the  other,  namely,  criminal  trials  for  injuries 
inflicted  by  the  prisoner  on  the  witness  (n).  In  these  cases  the 
evidence  of  the  injured  spouse  is  often  indispensable  to  complete 
the  proof;  and,  if  the  general  rule  were  apphed  in  them,  it  would 

(tf)  Christie,  1781,  Maclaurin's  Cr.  Ca.,  632;  2  Hume,  400;  Burnett,  434;  2  Al. 
464.  With  this  case  compare  Goldie,  1804,  2  Hume,  400 ;  Burnett,  434,  where,  in  a 
trial  of  a  man  for  murder,  the  prisoner  alleged  that,  in  retorting  an  assault  made  on,  or 
an  insult  offered  to,  his  wife  by  the  deceased,  he  had  killed  him,  and  the  Court  refused 
to  admit  her  as  an  exculpatory  witness ;  but  allowed  the  prisoner  to  prove  that  she  had 
shown  marks  of  violence  upon  her  person,  and  ♦•  any  account  thereof  connected  there- 
with." (/)  Infra,  ?  1717,  et  seq.  {jg)  Burnett,  433. 

(A)  Per  Abbot  in  R.  ».  Sergeant,  1826,  ^y,  and  Moo.,  862—2  Russ.,  986.  See  Tay- 
lor, 902.  (•)  Erskine  v.  Smith,  1700,  M.,  16,708— M'Intosh  v,  Blair,  1737. 
Elch.,  **  Witness,"  No.  8— Campbell  v.  Crawford,  1744,  M.,  16,749,  Elch.,  ••  Husband 
and  Wife,"  No.  20,  S.  C— Cameron  v.  Lawson,  1744.  M.,  16,753,  Elch.,  ib..  No.  24  ;  1 
Eraser  Pers.  and  Dom.  Rel.,  506 ;  Tait  Ev.,  Z^l— Contra,  Gavin  r.  Montgomerie,  1830, 
9  S..  213.  {k)  Cameron  v.  Lawson,  supra — Cowie  v.  lleming,  1828,  7  S.,  146 
—Tait  Ev.,  389— (7on/rfl,  Drumraond  v,  Alexander,  1700,  M.,  16,703. 

(I)  2  Hume,  346—2  Al.,  400— Tait  Ev.,  390.  (m)  2  Hume,  849— Burnett, 

432—2  Al.,  461— Tait  Ev.,  887—1  Eraser  Pers.  and  Dom.  Rel.,  606.  The  wife  of  a 
prisoner  was  rejected  as  a  witness  for  her  husband  in  a  case  of  theft,  although  her  name 
was  included  in  the  list  of  witnesses  for  the  Crown ;  Clark  and  Greig,  1842,  1  Broun, 
260.  (n)  2  Hume.  849— Burnett,  433—2  Al.,  461— Tait  Ev.,  388—1  Eraser 

Pert*,  and  Dom.  Rel.,  506— BelPs  Note?,  262. 
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conceal  and  foster  oppression,  whereas  its  object  is  to  promote  the 
mutual  confidence  and  comfort  of  the  spouses.  The  most  common 
application  of  this  principle  is  in  cases  of  personal  violence  (o).  It 
has  also  been  applied  in  trials  of  a  husband  for  "a  forgery,  conspi- 
racy, and  attempt  to  poison,  directed  against  his  wife  and  her  sis- 
ter "(p)  ;  a,nd  for  having  falsely  accused  his  wife  before  the  autho- 
rities of  an  attempt  to  poison  him  (r).  But  in  a  trial  for  bigamy, 
the  first  husband  or  wife  (as  the  case  may  be)  of  the  prisoner  is  in- 
admissible ;  because  the  crime  does  not,  either  from  its  secrecy  or 
from  the  nature  of  the  personal  injury  to  the  witness,  come  within 
i\\e  exceptional  principle  («).  The  other  party  to  the  second  mar- 
riage, however,  is  admissible  upon  the  first  marriage  being  proved 
to  the  satisfaction  of  the  Court ;  for  such  proof  shows  that  the  wit- 
ness is  not  the  husband  (or  wife)  of  the  prisoner  (f). 

In  a  case  where  a  party  was  charged  with  two  assaults,  one  on 
his  wife  and  the  other  on  his  infant  child.  Lord  Justice-Clerk  Boyle, 
with  concurrence  of  Lord  Medwyn,  expressed  an  opinion  that  the 
wife  could  only  be  examined  as  to  the  assault  upon  herself.  Lord 
Mackenzie,  however,  entertained  doubts  of  the  propriety  of  the 
limitation,  "  regarding  it  as  extremely  dangerous  to  families  if  the 
mother's  testimony  were  inadmissible  in  such  cases  "  (u). 

§  1718.  In  England,  also,  the  injured  spouse  is  admissible  in 
cases  of  personal  violence  (x),  and  in  prosecutions  of  abduction, 
whether  forcible  (y)  or  fraudulent  (2);  whereas,  in  a  prosecution  of 
a  prostitute  for  conspiracy  in  entrapping  a  minor  into  marrying  her, 
the  husband  was  held  inadmissible  as  a  witness  for  the  prosecu- 
tion (a). 

(0)  Hume,  8upra — Al.,  tupra.  (p)  Elliot  v.  Nicolson,  1698,  2  Hume,  860. 

In  Qraham,  1827,  Syme,  154 ;  Hume,  849,  where  a  wife  was  tried  for  an  attempt  (which 
was  nearly  successful)  to  bang  her  husband  during  his  sleep,  his  evidence  against  her 
was  admitted,  although  he  swore  that  he  would  not  object  to  take  her  home  to  live  with 
him  again,  if  she  were  at  liberty.  (r)  Miller,  1847,  Arkley,  856. 

(a)  Roger,  1818,  2  Hume,  849— Armstrong,  1844,  2  Broun,  251—1  Fraser  Pers.  and 
Dom.  Rel.,  607—2  Al.,  462.  But  see  Macdonald,  1832. 1  Broun,  288.  This  is  also  the 
rule  in  England;  1  Hale,  698— Taylor,  900.  In  Fagan  r.  Mackenzie,  1849,  J.  Shaw, 
261,  the  question  was  raised,  but  not  decided,  whether  a  husband  could  be  admitted  as 
a  witness  against  his  wife  on  a  charge  of  having  forged  his  signature.  On  a  suggestion 
from  the  Court,  the  Crown  counsel  did  not  press  for  a  decision  on  the  point. 

{()  M'Lcan,  1886.  1  Swin.,  278— Thorbum,  1844,  2  Broun,  4. 

(tt)  Loughton,  1881,  BoU's  Notes,  252.  (z)  Taylor,  908—1  PhiU.,  79. 

(y)  R.  V.  Wakefield,  2  Lewins  Cr.  Ca.,  279— Taylor,  wpra— PhiU.,  aupra. 

(z)  R.  V,  Qore,  1  .Tebb  and  Symos,  568  ;  Taylor,  supra.  It  seems  not  to  exclude  the 
pvidonco  of  the  wifp  in  thoso  cases,  that  she  cohabited  voluntarily  with  the  prisoner 
ftftrr  tho  marriage.  {a)  R.  r.  Sergeant,  Ry.  and  Moo.,  852. 
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§  1719.  The  former  criminal  law,  iu  coiisideratiou  of  the  pain 
to  the  feelings  of  the  witness,  and  of  the  risk  of  perjury,  consequent 
upon  forcing  a  child  to  give  evidence  against  his  parent,  allowed  a 
witness  so  situated  to  decline  being  examined  for  the  Crovvn  (b)  ; 
and  if  the  witness  was  in  pupilarity,  the  law,  exercising  that  option 
for  him,  refused  to  admit  his  evidence  (c).  But  this  declinature, 
or  inadmissibility,  as  the  case  might  be,  did  not  exist  in  a  trial  of 
the  parent  for  injury  to  the  child  (d). 

It  was  doubtful  whether  parents  had  a  reciprocal  right  to  de- 
cline giving  evidence  against  their  children  (e). 

§  1720.  Recent  legislation  greatly  limited  the  old  objection  of 
relationship.  By  one  statute  the  relations  of  a  party  were  made 
admissible  as  witnesses  for  him,  the  only  exception  being  in  the 
case  of  husband  and  wife  (/).  The  same  act  abolished  the  privi- 
lege of  the  children  of  prisoners  to  decline  giving  evidence  against 
them  in  criminal  prosecutions  (gr);  and  by  a  corollary  rendered  the 
pupil-child  of  a  prisoner  a  competent  witness  against  him  (A). 

§  1721.  In  aU  criminal  proceedings  in  which  a  person  is  charged 
with  the  commission  of  any  indictable  offence,  or  any  offence  pun- 
ishable on  summary  conviction,  it  is  still  incompetent  to  examine 
the  husband  or  wife  of  the  prisoner  as  a  witness  on  either  side,  ex- 
cept in  so  far  as  that  w^as  competent  before  the  passing  of  the  Law 
of  Evidence  Amendment  Act  (t). 

It  is  also  incompetent  to  adduce  the  husband  or  wife  of  a  party 
to  "  any  action,  suit,  or  proceeding  instituted  in  Scotland  in  conse- 
quence of  adultery,  or  for  dissolving  any  marriage,  or  for  breach  of 
promise  of  marriage,  or  in  any  action  of  declarator  of  marriage,  nul- 
lity of  marriage,  putting  to  silence,  legitimacy,  or  bastardy,  or  in 
any  action  of  adherence  or  separation  "  (i). 

But  in  any  action  or  proceeding  not  coming  within  these  excep- 
tions, it  is  competent  to  adduce  and  examine  the  husband  or  wife 
of  a  party,  either  for  or  against  that  party  (l)} 

(b)  2  Hume,  846— Burnett,  482—2  Al.,  446— Tait  Ev.,  890.  (c)  2  Hume, 

346,  noto— Burnett,  tupra^2  Al.,  464.  {d)  Lundie,  1824,  Sh.  Just.  Ca.,  126 

—2  Hume,  348— S»>c  also  Blair,  1840,  2  Swin.,  496— Commeliu,  1886,  1  Swin.,  291— 
Infra,  i  1723.  {e)  See  2  Hume,  348— Burnett,  482—2  Al.,  468— Tait  Ev., 

391— Bell's  Notes,  260.  (/)  3  and  4  Vict.,  c,  69,  J  1.  (g)  lb. 

(A)  Cairns  and  Others,  1841,  2  Swin.,  681  ;  BeU's  Notes,  249,  S.  C. 

(i)  16  Vict.,  c.  20, 1  8.  The  exception  noticed  in  the  text  refers  to  the  class  of  cases 
considered  ntpra,  §  1717.  (k)  lb.,  J  4.     See  tupra,  i  1704,  et  teq. 

(/)  lb.,  J  8. 


I  Anon.  V.  Anon.,  IHoO.  22  Beav.,  481  ;  23  Boav.,  278— Selfp  r.  Isaacson,  1868,  1  F. 
and  F.,  194. 
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§  1722.  In  all  cases  it  is  competent  for  a  party  against  whom 
a  witness  is  tendered,  to  examine  the  husband  or  wife  of  the  wit- 
ness, in  order  to  prove  an  objection  of  enmity  or  the  like  (m). 

§  1723.  A  husband  or  wife  adduced  to  prove  personal  injury  by 
the  prisoner  has  not  a  privilege  to  decline  answering  (n).  If  it 
were  otherwise,  the  law  would  afford  only  a  delusive  protection  to 
the  injured  spouse,  whom  the  prisoner  would  in  general  be  able  to 
coerce  or  importune  into  remaining  silent. 

§  1724.  The  Act  of  1853,  however,  declares  that  nothing  con- 
tained in  it  "  shall  in  any  proceeding  render  any  husband  compe- 
tent or  compellable  to  give  against  his  wife  evidence  of  any  matter 
communicated  by  her  to  him  during  the  marriage,  or  any  wife  com- 
petent or  compellable  to  give  against  her  husband  evidence  of  any 
matter  communicated  by  him  to  her  during  the  marriage  "  (o). 

§  1725.  The  exclusionary  rules  in  regard  to  husband  and  wife 
apply  whether  the  marriage  was  in  in  facte  ecclesice  or  irregular  (p). 
But  it  is  thought  that  a  promise  of  marriage  with  a  subsequent  co- 
pula will  not  exclude,  unless  decree  of  declarator  of  marriage  has 
been  pronounced  thereupon  {q).  In  an  English  case  the  defendant's 
wife  was  held  admissible  as  a  witness  for  the  plaintiff.  The  mar- 
riage took  place  after  she  had  been  cited  to  give  evidence  (r).* 


(to)  Hardie,  1831,  Bcll'a  Notes,  252,  (n)  Commelin,  1886,  1  Swin.,  291 ; 

BcWs  Notes,  262,  S.  0.— A  B,  1824,  Bell's  Notr-.s,  ib.     See  also  tvpra,  I  1719. 

(o)  16  Vict.,  c.  20,  §  3.  In  Beckot,  1831,  Bell's  Not^s,  251,  where 

the  prisoner  in  a  case  of  theft  objected  to  the  admissibility  of  the  first  witness  for  the 
Crown,  on  the  ground  that  she  was  his  wife  by  acknowledgment  and  cohabitation,  the 
Advocate -Depute  admitted  the  relevancy  of  the  objection,  and  the  Court  allowed  a  proof 
before  answer.  After  the  examination  of  two  witnesses,  the  prosecutor  gave  up  the  case 
without  asking  judgment.  {q)  See  Glen,  1827,  Syme,  267 — 1  Fraser  Pers. 

and  Dom.  Rcl.,  164,  et  aeq.  {r)  Pedley  v.  Wellesley,  1829,  8  Car.  and  Pa., 

658—1  Phill.,  70— Taylor,  900. 


2  In  support  of  a  plea  of  alibi,  a  panel  proposed  to  examine  as  a  witness  a  woman 
who,  on  examination  in  initialihm,  deponed  that  she  considered  the  panel  as  her  hus- 
band, on  the  ground  that  she  had  lived  with  him,  an<l  that  he  had  acknowledged  her  as 
his  wife.  In  the  special  circumstances  of  the  case  the  evidence  was  disallowed ;  the 
Court  holding,  apparently,  that  the  witness  had  no  motive  to  disqualify  herself  (having 
been  called  on  behalf  of  the  panel),  and  that  her  statement  ought  therefore  to  be  re- 
ceived. It  might  have  been  different  had  she  been  a  witness  for  the  Crown,  "  the  in- 
ducement of  the  witness  to  disqualify  ht^rself  being  different  in  the  two  cases,"  and  the 
prosecutor  would  have  been  entitled  to  prove  aliunde  that  she  was  not  the  wife  of  the 
panel.  It  may  be  doubted,  however,  whether  there  is  any  solid  distinction  between  the 
two  caees.  The  probability  is,  that  a  woman  who  ha£  lived  with  a  prisoner  as  his  mis- 
tress, will  state,  when  publiely  examined  in  Court,  that  she  believed  herself  t^  be  his 


Digitized  by 


Google 


§  17'28.  ON  ACCOUNT  OF  RELATIONSHIP.  1009 

§  1726.  Where  the  party  adducing  the  witness  denies  the  al- 
leged marriage,  the  other  party  may  prove  his  objection  by  exa- 
mining the  witness  in  initialibus  («),  as  w^ell  as  by  other  evidence  (^;; 
the  proof  in  either  case  having  no  eiFect  on  the  status  of  the  par- 
ties, but  being  adduced  merely  to  satisfy  the  Court  whether  the  ob- 
jection is  well  founded. 

§  1727.  In  consistorial  causes,  and  trials  for  bigamy,  and  other 
cases  where  necessary,  it  is  competent  to  exhibit  to  the  witnesses 
and  jury,  for  the  purpose  of  identification  or  the  like,  a  husband  or 
wife  whose  evidence  on  the  merits  of  the  cause  is  inadmissible  {u)? 
Attendance  for  this  purpose  may  be  enforced  by  the  citation  of  the 
spouse  as  a  ^vitness,  and  by  second  diligence  if  required  (x). 

The  admissibility  of  the  husband  or  wife  of  one  of  several  par- 
ties to  a  cause,  where  inadmissible  so  far  as  that  party's  interest  is 
concerned,  is  noticed  afterwards  (y). 

§  1728.  With  regard  to  credibility,  it  may  be  said  that  the  ten- 
dency in  a  witness  to  being  biassed  in  favour  of  a  relative  will  usu- 
ally bear  some  proportion  to  the  closeness  of  the  connection  and 
consequent  intimacy,  and  to  the  extent  of  the  interest  at  stake. 
But  if  the  witness  and  party  have  quarrelled,  the  bias  will  usually 
be  the  other  way,  because  considerable  bitterness  usually  springs 
out  of  quarrels  among  near  relations.  In  all  cases,  however,  so 
much  depends  on  the  character  of  the  individual  witness,  that  these 
external  circumstances  furnish  but  a  faint  and  doubtful  index  to 

{a)  In  Muir,  1836,  1  Swiii.,  402,  where  the  prisoner  was  charged  with  assaults  on 
G.  M.,  hid  wife  or  reputed  wife,  and  on  another  person,  and  G.  M.  deponed  that  she  was 
not  his  wife,  but  only  cohabited  with  him,  slie  was  admitted  as  a  witness  for  the  Crown 
on  b(»th  char£;os.  See  also  Innes  v.  Innes,  1837,  2  Sh.  and  M'L.,  417— Scott  i;.  M'Ga- 
vin,  1621,  2  Mur.,  490.  (t)  Becket,  supra,  (o).  («)  Larg,  1817,  2 

Hume,  349,  note— Bryce.  1844,  2  Broun,  119— Bell's  Notes,  258,  S.  C— M*Lean,  1836, 
Bell's  Notes,  252—2  Al.,  463.  (x)  Bryce,  supra.  (y)  Infra,  chapter 

xvi  of  this  title. 


wife.  Even  should  she  happen  to  be  acquainted  with  the  rule  of  evidence  which  ex- 
cludes a  wife,  she  will  endeavour  to  protect  her  character,  without  considering  what 
effect  her  answers  may  havo  on  her  position  as  a  witness ;  H.  M.  Adv.  v.  May  and 
Others,  1856,  2  Irv.,  479. 

3  The  question  has  been  raised  whether  a  husband  is  a  competent  witness  to  prove 
an  incidental  fact  in  a  trial  for  bigamy.  He  would  not  be  competent  as  a  witness  on 
any  point  bearing  directly  on  the  question  of  his  wife's  guilt.  Can  he  be  admitted  to 
prove  an  incidental  fact  without  reference  to  the  object  for  which  it  is  required  at  the 
trial  ?  In  a  case  on  circuit.  Lord  Ivory,  after  consulting  with  Lord  Cowan,  remarked 
that  the  point  was  new  and  doubtful ;  he  therefore  gave  the  prisoner  the  boneiit  of  the 
doubt,  and  refused  the  evidence;  H.  M.  Adv.  v.  Pnterson,  I860,  8  Irv.,  649. 
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liis  truj>tworthiness.  It  must  lie  witli  the  jury  in  each  case — ^from 
these  circumstances,  from  the  manner  in  which  the  witness  gives 
his  evidence,  and  from  a  comparison  of  his  statements  with  the  rest 
of  the  proof — to  determine  how  far  he  can  be  credited. 

This  is  peculiarly  the  case  when  the  evidence  is  tendered  to 
prove  a  defence  of  alibi;  where,  by  transferring  to  the  date  of  the 
alleged  crime,  circumstances  which  really  happened  on  a  different 
day,  the  prisoners  relations  often  succeed  in  telling  a  consistent 
story,  which,  if  true,  would  establish  the  defence.  No  general  rule 
can  be  laid  down  for  such  cases.  It  may,  however,  be  observed, 
that  if  the  alleged  alibi  is  true,  it  could  probably  not  be  proved  by 
other  or  better  evidence  ;  and  therefore  it  should  receive  effect,  un- 
less the  jury,  after  examining  it  carefully,  and  weighing  it  against 
the  evidence  for  the  Crown,  do  not  entertain  a  reasonable  doubt  of 
the  prisoner  8  guilt. 

§  1729.  In  civil  cases  the  evidence  of  the  husband  or  wife  of  a 
party  will  usually  be  strong  proof,  if  it  is  unfavourable,  whereas 
the  double  taint  of  interest  and  affection  materially  impair  its  cre- 
dibility, when  it  is  favourable  to  the  other  spouse.  In  the  criminal 
trials  in  which  such  evidence  is  admitted,  the  offence  has  more  fre- 
quently arisen  from  drunken  or  temporary  rage  than  from  continued 
ill  usage,  which  subsequent  kindness  will  not  atone  for.  Accord- 
ingly, it  often  happens  that  the  witness  denies  or  mitigates  the 
injury ;  and  this  is  almost  always  the  case  where  the  spouses  have 
lived  together  in  the  interval.  Indeed,  juries  frequently  convict 
against  the  testimony  of  the  injured  spouse  ;  whose  account  recently 
after  the  offence  is  more  likely  to  be  true  than  her  evidence  given 
under  the  dictates  of  affection  and  marital  influence.  On  the  other 
hand,  the  unfavourable  testimony  of  a  husband  or  wife,  whose  mind 
is  filled  witli  jealousy  or  resentment,  is  about  the  worst  kind  of  evi- 
dence, as  no  hatred  is  more  bitter  and  blind  than  that  of  a  mismated 
pair. 


CHAPTER  X.— OF  THE  EXCLUSION  OF  WITNESSES  ON  THE  GROUND 

OF  AGENCY. 

§  1730.     A  common  objection  to  the  admission  of  witnesses  un- 
rb-r  the  former  hiw  of  evidence  was  "  agency  and  partial  counsel  " ; 
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under  which  was  included  all  advice  or  assistance  towards  the  pre- 
paration of  the  case,  which  had  been  given  by  the  witness  to  the 
party  who  adduced  him  (a).  The  Law  of  Evidence  Amendment 
Act  of  1852  abolished  this  ground  of  exclusion,  provided  always 
"  that  it  shall  not  be  competent  to  adduce  as  a  witness  in  any  ac- 
tion or  proceeding  any  person  who  shall,  at  the  time  when  he  is  so 
adduced  as  a  witness,  be  acting  as  agent  in  the  action  or  proceeding 
in  which  he  is  so  adduced,  excepting  in  so  far  as  the  same  may 
be  competent  by  the  existing  law  and  practice  of  Scotland"  (6).  A 
subsequent  statute  repealed  this  exceptional  provision  (c),  and 
thereby  rendered  admissible  even  the  agent  conducting  the  cause 
in  which  his  evidence  is  tendered.  But  this  statute  declares  that 
nothing  contained  in  it  shall  apply  to  any  of  the  consistorial  causes 
enumerated  above  (d).  Accordingly,  in  these  cases,  the  proviso  of 
the  act  of  1852  remains,  whereby  a  party  may  not  adduce  the  evi- 
dence of  his  law-agent  conducting  the  individual  cause.  The  old 
objection  of  agency  and  partial  counsel  has  been  abolished  in  all 
other  respects.^ 

§  1731.  The  act  of  1852,  how^ever,  reserved  entire  the  right  of 
a  party  to  adduce  his  agent  in  so  far  as  competent  before  the  pass- 
ing of  the  act.  This  reservation  pointed  at  the  rule  whereby  the 
law-agent  of  a  party  was  admissible  to  prove  all  matters  upon 
which  he  was  a  necessary  witness ;  as,  for  example,  the  circum- 
stances attending  the  execution  of  a  deed  written  or  prepared  by 
him,  or  to  which  he  was  an  instrumentary  witness  (e),  and  the 
granter's  8tat<3  of  mind  at  the  time  of  subscription  (/).  So,  the 
law^-agent  of  a  party  has  been  admitted  to  prove  delivery  of  a  deed 


(fl)  Erek..  4,  2,  25— BeU'a  Pr.,  i  2263— Tait  Ev.,  367,  8.  (b)  15  Vict.,  c.  27, 

2  1.  W  16  Vict.,  c.  20,  §  2.  (d)  lb.,  i  4— See  supra,  §  1721. 

(f)  M'Clatchie  v.  Brand,  1773,  2  Pat.  Ap.  Ca.,  812;  reversing,  M.,  16,776— Halliday 
r.  Rule,  1822,  8  Mur.,  120— M'Neill  v.  M-NeiU,  1822,  ib.,  160— Andersons  ».  Jeffrey, 
1826,  4  ib.,  202— Mason  v.  Merry,  1830,  5  ib.,  310— See  also  Elder  v.  Smith,  1827, 
Syme,  116.  (/)  M'Clatchio  v.  Brand,  «//>ra— Scott  v.  Caverhill,  1786,  M., 

16,977 — Andersons  v.  Jeffrey,  9ttpra, 


1  A  clerk  of  the  panel's  agent  was  called  to  speak  as  to  the  state  of  a  house  (whore 
a  ranrder  had  been  committed)  at  the  time  when  he  was  conducting  the  precognition ; 
but  on  Lord  Deas  doubting  how  far  the  matter  of  the  precognition  for  the  prisoner  was 
evidence,  and  whether,  if  part  of  it  was  given,  the  Court  might  not  be  entitled  to  have 
it  all,  the  counsel  for  the  prisoner,  although  contending  that  the  evidence  as  to  (he 
facts  regarding  the  state  of  the  house  was  quite  competent,  withdrew  the  witness;  H. 
M.  Adv.  r.  Davidson,  Aberdeen,  l^iifi,  Trv.,  ii.  p.  16.8. 
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to  which  he  was  an  iiistrumeiitary  witness  ((/),  and  to  prove  that 
documents  produced  by  his  client  were  noviier  venieiites  ad  noti- 
tiam  (h).  And  an  agent  has  also  repeatedly  been  admitted  to  prove 
transactions  into  which  he  had  entered  on  behalf  of  his  client  (/). 
There  will  seldom  be  occasion  for  applying  this  principle  in  the 
consistorial  causes  above  noticed. 

It  is  held  in  England  that  in  a  case  conducted  by  an  attorney 
he  may  address  the  Court  or  jury  for  his  client,  and  then  adduce 
himself  as  a  witness  (j), 

§  1732.  The  credibility  of  witnesses  who  were  subject  to  the  old 
objection  of  agency  and  partial  counsel  is  now  left  to  the  jury  (i). 
It  admits  of  as  many  degrees  as  there  are  between  gentlemen  of 
high  honour  and  truthfulness,  and  pettifoggers  who  lead  a  life  of 
quirk  and  quibble,  and  who  to  the  zeal  of  the  agent  often  add  the 
interest  of  the  party,  from  their  remuneration  depending  on  success. 
The  jury  ought  therefore  to  scrutinize  this  kind  of  evidence  care- 
fully, and  give  to  it  such  weight  as  it  deserves,  looking  to  the  known 
character  of  the  witness,  his  appearance  under  examination,  and 
the  corroboration  or  contradiction  of  his  statements  by  the  rest  of 
the  proof, 

§  1733.  When  the  witness  is  not  the  professional  adviser  of  the 
party,  the  taint  to  his  credibility  will  vary  with  the  extent  of  his 
gratuitous  interference.  Such  a  witness  is  more  subject  to  the  bias 
of  partisanship  and  zeal  than  is  the  professional  man,  to  whom  it  is 
usually  a  matter  of  indifiference  whether  he  is  employed  for  the  one 
or  the  other  party. 

§  1734.  Agency,  even  under  the  former  law,  was  a  one-sided 
objection  ;  a  party  being  entitled  to  adduce  the  legal  adviser  of  his 
opponent  to  prove  any  facts  which  were  not  privileged  as  confiden- 
tial (I).     The  rules  as  to  this  privilege  are  noticed  afterwards  (m). 


iff)  E.  March  v.  Sawyer,  17uO,  Cr.  and  St.,  479;  reversing,  M.,  16,757,  Elch.,  "Wit- 
ness," No.  '2U,  S.  C.  (A)  Wilkie  v.  Jackson,  1834,  12  S.,  520. 

(i)  Wardrop  v.  Dickie,  1806,  Hume  D.,  899— King  v.  Stevenson,  1807,  Hume  D.. 
344— Sec  also  Macalpino  r.  Macalpino,  2d  Dec.  1800,  F.  C.  (/)  De  Reily, 

28th  Feb.  1852,  18  Law  Times,  293.     See  also  supra,  §  1712.  (*)  15  Vict., 

c.  27,  i  1.  (/)  Stair,  4,  43,  9  (8)— 2  Hume.  850— Tait  Ev.,  384. 

(m)  Sre  chapter  on  Cfinfidential  Communications,  ?  1861,  et  seq. 
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CHAPTER  XI. — OF  THE  EXCLUSION  OF  WITNESSES  ON  ACCOUNT 
OF  BRIBERY  AND  PROMISE  OF  REWARD. 

§  1735.  For  manifest  reasons,  one  who  has  been  bribed  by  the 
party  who  adduces  him,  or  with  his  authority,  is  inadmissible  as  a 
witness  for  that  party  (a).  Even  an  unsuccessful  attempt  to  bribe 
will  disqualif}^ — not  because  the  witness  is  unworthy  of  credit,  for 
his  refusal  indicates  the  reverse, — ^but  in  odium  corrumpentis  (b), 

§  1736.  A  witness,  however,  will  not  be  rendered  inadmissible 
by  such  proceedings,  unless  they  can  be  traced  to  the  party  who 
adduces  him,  or  to  some  one  acting  with  his  authority ;  otherwise 
a  party  might  lose  the  evidence  of  his  best  witnesses  through  the 
ill-judged  interference  of  a  friend,  or  the  dexterous  plot  of  an  ad- 
versary (c).  Accordingly,  a  promise  by  a  third  party  of  a  sum 
sufficient  to  pay  the  witness'  house-rent  and  travelling  expenses 
was  held  not  to  disqualify  (d).  So  two  witnesses,  to  each  of  whom 
an  unknown  person  had  given  a  half-dollar,  saying  he  wished  well 
to  the  party  and  hoped  they  would  do  the  same,  were  admitted, 
because  the  sum  was  small,  and  might  have  been  given  by  the  op- 
posite party  in  order  to  exclude  the  witnesses  (e).  In  like  manner, 
a  -witness  for  the  public  or  private  prosecutor  in  a  criminal  trial 
will  be  received,  although  he  received  promise  of  pardon  from  a 
magistrate,  for  the  prosecutor  is  not  bound  by  such  interference  (/). 
And  the  same  principle  applies  to  the  governor  of  the  jaol  in  which 
the  witness  was  confined  {g),  and  a  fortiori  to  police  officers,  turn- 
keys, and  other  subordinates.  Mr  Burnett  considers  that  a  witness 
who  has  been  oflfered  a  bribe  by  an  unauthorised  person  will  only 
be  admitted  if  he  has  not  courted  and  solicited  the  interference,  or 
received  the  bribe,  or  agreed  to  the  cornipt  proposal  (A).     But  no 

(a)  Erek.,  4,  2,  28—2  Hume,  877— Burnett,  414—2  Al.,  497— Tait,  879. 

{b)  Ersk.,  stipra — Hume,  aupra — Burnett,  415— Al.,  supra — Tait.  supra.  In  this  way 
the  evidence  of  a  witness  likely  to  speak  the  truth  is  excluded,  and  the  party  may  lose 
his  case  (perhaps  in  a  trial  for  murder)  in  consequence ;  whereas,  if  his  other  evidence 
is  sufficient,  hia  attempt  to  bribe  will  go  unpunished.  Would  it  not  be  better  to  admit 
the  witness,  and  punish  the  party  by  fine  or  imprisonment?  (c)  Hume,  mpra 

—Burnett,  *i//>ra — Al.,  supra — Tait,  supra.    See  §  1744.  (d)  M'Donald,  1754, 

Burnett,  supra — Al.,  supra.  (e)  Erskine  v.  Erskine,  1701,  M.,  16,704.    The  wit- 

nesses were  imprisoned  for  their  conduct.  (/)  2  Hume,  877 — Case  of  Brodie, 

1788,  there  cited— 2  Al.,  497.  (ff)  M'Kinlay,  1829,  Sh.  Just.  Ca.,  224— Bell's 

Notes.  266,  S.  0.  (A)  Bum«tt,  415.     In  Smith,  1832,  Bell's  Notes,  265,  the 

[irosecutor  withdrew  a  witness  who  stated  that  a  third  per!>on  gave  him  XI  to  get  the 
prisoner  convicted. 
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other  autliority  has  been  found  to  support  this  view,  which  is  op- 
posed to  one  of  the  cases  above  noticed  (t).     In  joint  prosecutions 
at  the  instance  of  the  Crown  and  a  private  party,  Baron  Hume 
considers  that  it  is  doubtfid  whether  the  latter  can  disappoint  the 
course  of  public  justice  by  an  unauthorised  attempt  to  bribe  a  wit- 
ness; but  that  if  the  witness  received  the  reward,  or  seriously 
promised  to  comply  in  the  hope  of  it,  he  is  certainly  disqualified, 
whether  the  proffer  came  from  one  or  other  of  the  prosecutors  (k), 
§  1737.     The  exclusion  of  witnesses  on  this  head  applies  to 
every  benefit,  pecuniary  or  otherwise,  which,  looking  to  the  circum- 
stances of  the  witness,  may  be  fairly  considered  as  placing  him  un- 
der an  obligation  to  give  evidence  favourable  to  the  adducer  (Q. 
Nor  is  it  necessary  that  the  premium  shall  have  been  given  or  re- 
ceived expressly  with  a  view  to  buying  the  evidence ;  for  the  most 
dangerous  kind  of  bribery  is  where  the  party  and  witness  understand 
each  other  so  well  that  no  agreement  to  that  efi'ect  is  made  between 
them.     Accordingly,  a  witness  in  humble  life  was  rejected  after 
having  deponed   ^n   initialibus  that  the   pursuer  ofi*ered  her  £2 
to  swear  to  things  she  had  never  seen ;  that  she  replied  she  would 
not  do  that  for  either  of  the  parties,  but  took  the  money,  saying  she 
would  return  it  if  she  could  (m).     And  a  deposition  was  set  aside 
because  the  witness,  before  deponing,  had  received  a  promise  of 
**good  deeds"  from  the  party,  which  were  performed  to  him  after 
his  deposition ;  for  the  Lords  found  it  not  necessary,  and  would  not 
•restrict  the  pursuer  to  libel  or  reply  that  the  good  deed  was  given 
s^pecijice  ad  hunc  effectum  to  depone"  (w).     So  a  witness  was  ex- 
cluded in  an  important  case  of  status,  because,  after  his  citation, 
the  adducer  had  indorsed  for  him,  without  value,  bills  for  several 
hundred  pounds ;  and  the  party's  plea,  that  he  had  for  a  number  of 
years  been  in  the  habit  of  assisting  the  witness  with  his  credit,  was 
disregarded,  because  the  witness  was  bankrupt  and  indebted  consi- 
derably to  the  party  at  the  time  (o).     Giving  a  witness  an  extra- 
vagant sum  for  travelling  expenses  may  also  cause  him  to  be  ex- 
cluded, although  the  party  may  not  have  had  a  corrupt  inten- 
tion (p).     But  neither  the  admissibility  nor  the  credibility  of  a 

(t)  Erskine  v.  Erekino,  supra  (c).  (Ar)  2  Hume,  877,  8. 

(/)  Burnett,  416,  2  Al.,  497.  (m)  Crichton  v.  Fleming,  1840,  8  D.,  318. 

(n)  Gechin  v.  Cochrane,  1G24,  M.,  12,099.  •  (o)  Farquharson  v.  Anderson, 

1800.  M.,  "Witness,"  Appx.  No.  2. 

{p)  Compare  L.  Milton  v,  Ly.  Milton,  1671,.  M.,  12,106;  16,674— Chalmers  v.  Monro, 
1587,  M.,  16,653— and  Forbes  v.  Ly.  Udny,  1699,  M.,  16,702,  where  the  Lords  thought 
there  was  no  design  of  corruption,  but  judged  it  of  a  bad  preparative  to  engage  the 
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wtness  will  be  impaired  by  his  having  received  a  fair  consideration 
for  expenses  and  loss  of  time ;  and  if  he  resides  abroad,  a  liberal 
allowance  may  be  made  to  him  on  account  of  the  trouble  and  an- 
noyance attending  a  journey,  which  he  could  not  be  forced  by  the 
diligence  of  ihe  law  to  undertake  (r). 

§  1738.  It  was  laid  down  in  a  case  of  shopbreaking,  that  al- 
though a  promise  of  reward  "  if  the  witness  would  speak  out"  will 
not  disqualify  him,  yet  if  the  promise  were  that  "  if  he  gave  such 
and  such  evidence  when  brought  before  the  Court  and  examined 
upon  oath,"  and  if  this  were  agreed  to  by  the  wtness,  it  would  ex- 
clude his  evidence,  as  it  is  not  only  a  bribe,  but  an  instruction  how 
to  depone  (s), 

§  1739.  It  sometimes  happens,  as  in  cases  of  combination,  that 
a  witness  exposes  himself  to  peril  by  giving  evidence  for  the  Crown. 
One  so  situated  is  under  the  strongest  temptation  to  perjure  himself, 
as  the  only  way  to  escape  martj^dom.  The  question  therefore 
arises,  whether  the  prosecutor  can  save  the  witness  from  this  di- 
lemma, by  promising  to  convey  him  to  a  safe  place  abroad.  In  one 
case  (t),  a  Crown  witness  deponed,  in  initialibus,  that  being  afraid 
of  evil  consequences  to  himself  and  his  wife,  and  even  of  assassina- 
tion or  torture,  if  he  remained  in  Britain  after  giving  evidence,  he 
had  declined  to  appear  unless  he  could  get  a  passport  and  means  to 
convey  him  to  the  Continent ;  that  the  prosecutor  thereupon  under- 
took to  provide  for  his  safety  in  that  way,  but  that  "  there  was  no 
attempt  to  instruct  him  as  to  what  he  should  say  in  giving  evi- 
dence." The  prisoner  having  objected  that  the  witness  was  under 
the  influence  of  a  bribe,  the  Court  "  seemed  to  be  of  opinion"  that 


affections  of  poor  folk  by  too  much  entertainment  and  allowance  for  their  journey ;  and 
remitted  to  the  Lord  Ordinary  to  investigate  whether  there  was  an  excess,  allowing  for 
the  risk  of  detention  at  sea,  and  to  receive  the  witnesses  if  there  was  not. 

(r)  In  the  trial  of  Humphreys  for  forging  titles  to  the  Stirling  peerage,  1839, 2  Swin., 
356,  and  separate  rep.,  143,  7.  the  Justiciary  Court  rei)elled  the  objection  stated  to  two 
French  witnesses,  the  one  a  print-seller  and  the  other  a  house-porter,  that  they  had  each 
a  bond  from  the  prosecutor  for  £40  per  month,  which  was  much  more  than  they  would 
have  earned  in  their  ordinary  occupations  at  the  time.  It  was  observed  on  the  Bench 
that  there  is  a  great  difference  between  a  witness  in  this  country,  who  is  accessible  to 
diligence,  and  one  abroad,  whose  attendance,  unless  procured  by  remuneration,  might 
indicate  improper  zeal  for  the  party  who  adduces  him.  Yet  the  Court  considered  that 
an  excessive  premium  would  cast  a  foreign  witness. 

(«)  Holmes,  1799,  Burnett,  416.  (0  M*Kinlay,  1817,  2  Hume,  377.     A 

letter  had  been  written  by  the  witness,  seemingly  with  the  insidious  design  of  inducing 
the  Advocate-Depute  to  give  him  such  assistance  as  would  render  his  evidence  inadmis- 
sible. 
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he  was  equally  disqualilicd  whether  his  statement  were  true  or  false ; 
as  in  the  one  case  he  was  bribed,  and  in  the  other  he  was  perjured. 
Upon  this  the  Lord  Advocate  stated  that  he  would  withdraw  the 
witness,  whatever  might  be  the  result  of  the  proof  regarding  the 
objection,  but  that  he  wished  the  proof  to  be  led  in  order  to  ascer- 
tain the  facts.  "  In  these  circumstances  the  Court  refused  to  go 
into  the  investigation  ;"  and  the  witness  was  dismissed. 

Although  in  this  case  the  Court  merely  refused  to  investigate 
the  competency  of  a  witness  whom  the  prosecutor  did  not  intend 
to  examine,  the  opinions  which  their  Lordships  entertained  involve 
an  important  principle.  It  is  thought,  with  deference,  that  they 
are  erroneous.  If  the  witness  had  been  intimidated,  the  under- 
taking on  the  part  of  the  Crow^n  was  not  a  bribe  to  induce  perjury, 
but  merely  the  protection  required  for  enabling  the  witness  to  give 
trutliful  evidence,  and  it  was  necessary  in  order  to  restore  his  mind 
to  the  balance  which  the  intimidations  of  those  acting  with  the 
prisoner  had  disturbed.  To  exclude  witnesses  so  situated  would 
encourage  actual  intimidation,  as  well  as  produce  a  pretence  of  it  on 
the  part  of  unwilling  witnesses  (u)  ;  and  would  render  doubly  suc- 
cessful those  combinations  which  too  frequently  conceal  and  en- 
courage crime. 

The  view  that  tiie  w^itness  must  be  rejected,  because  if  he  spoke 
truth  he  was  bribed — if  falsehood,  he  was  perjured — is  also  thought 
to  be  erroneous ;  for  it  implies  that  a  friend  of  the  prisoner  may  es- 
cape from  giving  evidence  for  the  Crown,  by  falsely  admitting  brib- 
ery or  enmity,  or  any  other  ground  of  exclusion  ;  a  result  for  which 
there  is  no  authority  either  in  law  or  practice. 

§  1740.  Accordingly,  these  views  were  departed  from  in  the 
Glasgow  cotton-spinners  case  (v),  where  it  was  held  to  be  no  objec- 
tion to  witnesses  for  the  Crown  that  they  had  been  promised  full 
protection  both  before  and  after  the  trial.  Sir  Archibald  Alison  (x) 
also  challenges  the  views  expressed  in  the  case  of  M*Kinlay ;  and 
in  a  trial  in  1820,  where  the  counsel  of  a  prisoner  argued  upon  the 
autliority  of  that  case,  that  if  a  witness  states  in  his  initial  ex- 
amination that  he  has  been  bribed,  he  must  be  excluded,  as  being 
either  bribed  or  perjured,  the  Advocate-Depute  answered  (ap- 
parently without  contradiction  from  the  Court)  that  the  opinion 
referred  to  "  was  utterly  unfounded  in  the  principles  of  the  law  of 


(«)  See  tupra  {().  (v)  Hunter  and  Others,  1838,  Be\V&  Notes,  2G7. 

{x)  2  Al.,  600. 
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Sootlanil,  was  contrary  to  foriuer  precedents,  and  had  hecn  consi- 
dered erroneous  and  frequently  di8ai)i)roved  of  from  the  Bench"  (?/). 

At  the  same  time,  the  Court  will  not  countenance  an  unneces- 
sary or  injudicious  exercise  by  the  puldic  authorities  of  the  riglit 
(supposing  they  possess  it)  to  afford  to  their  witnesses  the  protec- 
tion referred  to.  The  Court  will  probably  interfere,  wherever  they 
consider  that  the  circumstances  did  not  render  that  extraordinary 
course  necessary  for  the  ends  of  justice. 

§  1741.  It  has  been  seen  that  socii  ci-iminis  are  admissible,  al- 
though all  such  witnesses  obtain  their  freedom  by  agreeing  to  give 
evidence  for  the  Crown  (z).  And  when  infamy  was  a  ground  of 
exclusion,  witnesses  were  admitted,  who  had  obtained  a  royal  par- 
don in  order  to  remove  the  objection  (a).  But  in  these  cases  the 
witness  would  have  been  excluded,  if  his  pardon  or  liberty  had  been 
granted  on  a  promise  to  depone  in  a  certain  way,  or  had  been  con- 
ditional on  his  deposition  tending  to  produce  a  conviction  (6). 

§  1742.  Witnesses  who  give  their  evidence  under  the  influence 
of  a  reward,  to  which  they  have  right  by  statute  or  proclamation, 
are  extremely  apt  to  be  biassed  against  the  prisoner  (c)  ;  the  ten- 
dency being  of  course  strongest  where  the  reward  is  only  jjayable 
in  the  event  of  conviction.  In  the  common  informer  this  influence, 
combined  with  a  life  of  skulking  and  treachery,  renders  his  evi- 
dence almost  worthless.  Witnesses  who  had  such  an  interest  on 
the  side  of  the  Crown,  seem  formerly  to  have  been  excluded ;  as  in 
a  prosecution  of  a  creditor  for  usury,  where  the  debtor  and  infor- 
mers were  held  inadmissible  (rf).  Baron  Hume  notes  a  subsequent 
case,  where  there  is  reason  to  believe  that  a  witness  was  rejected 
on  the  ground  that  he  would  have  been  entitled  as  informer  to  a 
reward  of  £50,  in  the  event  of  a  conviction  (e).  And  that  eminent 
lawyer  considered  it  doubtful  whether  a  promise  of  reward,  which 
depended  on  conviction,  "  should  not  serve  to  exclude,  or  at  least 
to  discredit  the  evidence  of  the  informer"  (/). 


(y)  Grant.  1820,  Sh.  Just.  Ca.,  60—2  Al..  502.  (z)  Supra,  I  1694. 

(a)  2  Hume,  877—2  Alison,  861— Tait,  846.  (6)  2  Hume,  877— Burnett, 

417.  One  of  the  reasons  on  which  Fletcher  of  Sal  tonnes  forfeiture  was  rescinded  was, 
that  the  principal  witness  had  heen  under  terror  of  death  as  charged  irith  the  same 
crime,  and  had  not  heen  pardoned  till  after  his  deposition.    Burnett,  ib. 

(r)  In  Scott  V.  Crown  Agent,  1797,  Burnett,  Appx.  No.  20,  the  late  Lord  President 
Campbell  expressed  a  strong  opinion  that  rewards  tend  to  corrupt  evidence ;  and  his 
Lordship  "  seemed  to  think  "  they  had  been  attended  with  that  result  in  one  case  which 
he  mentioned.  (d)  Wilson,  1667,  2  Hume,  863.  («)  Coulton,  1788, 

2  Hume,  364 ;  Burnett,  447,  t-  The  record,  however,  only  shows  that  the  witness  was 
not  examined,  not  that  he  was  rejected.  (/)  2  Hume,  864. 

VOL.  II.  2  B 
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§  1743.  It  is  now  settled  that  a  promise  of  reward,  even  of  this 
objectionable  character,  aflects  merely  the  credibility,  not  the  com- 
petency, of  the  witness  who  in  order  to  earn  it  gives  evidence  for 
the  Crown.  In  an  old  case  of  house  breaking,  the  Court  admitted  a 
8ociu8  criminis  who  earned  a  certain  reward  by  every  felon  whom 
he  served  to  convict  {g).  Again,  in  a  prosecution  of  a  Roman  ca- 
tholic for  having  altars,  crucifixes,  &c.,  in  his  house,  certain  consta- 
bles were  held  to  be  competent  witnesses  against  the  prisoner ;  the 
objection  being  overruled  that  "  they  were  entitled  to  a  premium 
and  reward  for  the  discovery,  and  so  were  parties  that  could  tine 
(lose)  or  win"  (A).  Thus,  also,  in  the  year  1780,  a  witness  for  the 
prosecutor  was  admitted  by  Lord  Kennet,  on  circuit,  in  a  trial  for 
assault  and  deforcement,  although  he  was  entitled  to  a  reward  on 
the  prisoner's  conviction  (V).  And  a  witness  in  the  same  situation 
was  admitted,  on  circuit,  by  Lord  Ilermand  in  a  case  of  wilful  fire- 
raising  (i-).  These  decisions  have  been  followed  by  a  unanimous 
and  authoritative  judgment  of  the  High  Court,  of  Justiciary,  decid- 
ing that  a  witness  is  not  disqualified  by  a  proclamation  in  which 
the  Sheriff  of  the  bounds,  acting  under  authority  of  the  Crown, 
offered  a  reward  to  any  person  "  who  shall  give  such  information 
and  evidence  as  shaU  lead  to  the  discovery  and  conviction  of  the 
murderer"  (J).  In  this  case  it  was  admitted  at  the  Bar,  and  argued 
from  as  a  clear  principle  by  the  Bench,  that  a  witness  is  not  ren- 
dered inadmissible  by  a  statute  giving  right  to  a  reward  on  the 
offender  8  conviction. 

It  has  also  been  held  that  the  objection  to  a  Crown  witness  that 
he  had  said  he  would  swear  anything  to  hang  the  prisoner,  so  that 
he  might  get  the  reward  offered  for  the  prisoner's  apprehension, 
and  that  he  had  taken  active  measures  towards  the  apprehension, 
went  only  to  the  credibility  of  the  witness,  and  was  not  a  ground  of 
exclusion  (m). 

The  mode  in  which  the  objection  of  bribery  is  proved,  is  noticed 
afterwards. 


{g)  Smith,  1G93,  2  Hume,  862.  (A)  Mackie  r.  Town  of  Edinburgh,  1711, 

4  B.  Sup.,  860.  (i)  Norman,  1780,  Burnett,  447.  (A)  Crossan,  1817, 

2  Hume,  864,  note.  (I)  Hunter,  1838,  2  Swin.,  1 ;  BeU's  Notes^  269. 

{m)  Little,  1881,  Bell's  Notes,  263—2  Al.,  484— See  infra,  I  1768. 
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CHAPTEK  XII. — OF  THE  EXCLUSION  OF  WITNESSES  ON  ACCOUNT 
OF  THE  PARTY  HAVING  TUTORED  THEM. 

§  1744.  As  the  value  of  testimony  depends  on  each  witness 
speaking  from  his  own  observation  and  recollection,  it  is  fatal  to 
the  admissibility  of  a  witness,  that  the  party  adducing  him  has 
**  tutored  "  or  instmcted  him  how  to  depone  (a);  and  conduct  w^hich 
tends  indirectly  to  the  same  result  will  impair  the  witness'  credi- 
bility. Here,  however,  as  in  the  case  of  bribery,  a  witness  is  not 
excluded  unless  the  tampering  was  by  the  adducer,  or  those  acting 
with  his  authority  (6)  ;  any  officious  or  improper  interference  by 
other  persons  aflecting  the  credibility  of  the  witness,  but  not  ex- 
cluding him  (c).  In  one  case,  where  a  number  of  exculpatory  wit- 
nesses for  one  of  the  prisoners  had  conversed  together  regarding 
his  defence  of  an  alibis  and  signed  a  joint  certificate  regarding  the 
facts,  they  were  admitted  cum  nota,  the  prosecutor  not  being  able 
to  connect  their  proceedings  with  the  prisoner  to  whom  their  evi- 
dence immediately  applied.  The  Court  expressed  a  unanimous 
opinion  that  if  the  witnesses  had  been  inadmissible  for  him,  they 
could  not  have  been  examined  for  the  other  panels  (d).  With  re- 
gard to  prosecutions  at  the  joint  instance  of  the  Crown  and  a  pri- 
vate party,  the  acts  of  one  of  the  prosecutors  will  have  the  same 
effect  upon  the  instance  of  the  other  as  in  cases  of  bribery  (e). 

§  1745.  If  the  acts  complained  of  manifestly  tend  to  tutor  the 
witness,  they  will  render  him  inadmissible,  although  they  may  have 
been  the  result  of  carelessness  or  ignorance,  and  not  of  improper 
intention;  because  evidence  which  has  become  tainted  in  conse- 
quence of  the  blunder  of  one  party  should  not  be  used  against  the 
other.  Thus,  in  a  question  regarding  the  amount  of  certain  rents, 
the  Court  rejected  witnesses  whom  the  party  had  called  to  his 
chamber,  and  shewed  an  unsubscribed  rental  of  the  lands  (/).  So 
a  witness  was  excluded  in  consequence  of  the  party  who  adduced 
him  having,  apparently  from  carelessness,  and  not  with  an  im- 

(a)  Erek..  4,  2,  28—2  Hume.  378— Burnett,  416,  ^— Toit  Ev.,  880—2  Al.,  502. 

(A)  2  Hume,  879— Buraett,  «ipra— Al.,  wpra— Mackay  v.  Wight,  1822,  8  Mur.,  23 
— Farquharson  ©.  Andereon,  1800,  M.,  '•  Witness,"  Appx.  No.  2 — ^Hunter,  infra  (d) — 
Contra,  Spalding,  1678,  noted  in  2  Hume,  378 ;  and  Baxter,  1808,  noted  in  Burnett,  m- 
pra.    See  also  nipra,  i  1786.  (c)  Preceding  note.  {d)  Hunter  and 

Others,  1888,  2  Swin.,  1 ;  Bell's  Notes,  267.  S.  C.  (*)  See  supra,  i  1786. 

(/)  Ly.  CruraBtane  v.  Cockbum,  1682.  M.,  16.683. 
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proper  object,  sent  to  him  the  depositions  of  other  witnesses  in  the 
case  (ff).  And  a  witness,  adduced  to  prove  the  value  of  certain 
improvements  on  an  entailed  estate,  was  rendered  inadmissible  by 
the  adducer's  agent  having  told  him  the  estimates  of  other  ynt- 
nesses,  although  there  did  not  appear  to  be  any  intention  to  tutor 
him  (A).  In  another  case  it  was  found  to  be  "  illegal  and  unwar- 
rantable "  to  show  to  a  witness  "  a  paper  upon  which  he  was  ad- 
duced to  depone,"  and  the  party  was  fined  for  doing  so,  but  no  de- 
cision was  pronounced  on  the  point  of  admissibility  (t). 

Where  a  witness  being  objected  to  upon  a  ground  which  af- 
fected his  character,  and  his  examination  having  been  delayed  in 
order  to  allow  time  for  inquiry,  the  agent  for  the  adducer  told  him 
in  the  interval  that  the  objection  had  been  stated,  and  also  held 
some  conversation  with  him  on  the  subject  of  the  cause,  the  Court, 
while  acquitting  the  agent  of  all  bad  intention,  held  that  the  'fat- 
ness was  inadmissible  (k). 

§  1746.  On  the  other  hand,  where  the  agent  for  the  party  ad- 
ducing a  witness  had,  after  citation,  conversed  with  him  on  an  un- 
important point  of  the  case,  and  had  showTi  him  some  documents, 
but  from  the  station  of  the  witness  (who  was  a  clergyman)  there 
was  no  reason  to  suppose  that  his  mind  would  have  been  influenced 
by  these  acts,  the  Court  by  a  narrow  majority  held  him  admis- 
sible (1).  And  it  was  held  not  to  exclude  a  witness  that  he  had 
been  shown  the  pleadings  in  the  cause,  where  these  were  not  calcu- 
lated to  tutor  him,  and  there  had  been  no  intention  to  do  so  (w). 

§  1747.  Where  the  conduct  of  the  party  has  evidently  pro- 
ceeded from  an  intention  to  tamper,  the  \vitness  will  be  excluded 
in  odium  corrumpentis,  although  he  refused  to  comply  (n)  ;  whereas 
the  cases  above  cited  show  that  if  there  was  no  improper  intention, 
the  Court  will  admit  the  witness,  provided  the  information  he 
acquired  is  not  likely  to  have  confused  his  own  recollection  of  the 
facts  (o). 


(g)  Wight  V.  LiddeU,  1829,  5  Mur.,  46.  (A)  Eraser  i;.  L.  Lovat,  1841,  8  D., 

1132.  (»)  Geddes  v.  ParkhiU,  1741,  M.,  16,744.  {k)  CaddeU  r.  Morth- 

land  and  Johnstone,  1799,  M.,  16,789.  The  report  bears  that  the  Court  "  had  no  doubt 
of  the  objection ;"  but,  somewhat  inconsistently,  they  only  found  that  the  witness  could 
not  be  examined  hoc  statu.  (Z)  Karquharson  v.  Anderson,  1800,  M.,  "Witness," 

Appx.  No.  2.  (m)  Donaldson  i\  Stewart,  1842,  4  D.,  1215— Kirk  r.  Guthrin, 

1817,  1  Mur.,  275:  compared  with  Bertram  v,  Milne,  1805,  Hume  D.,  905,  not«. 

(n)  Ersk.,  4,  2,  28— Burnett,  419~Tait  Ev..  880—2  Al.,  503— L.  Milton  v.  Ly.  Mil- 
ton, 1671,  M.,  12,105 ;  16,674— See  mpra,  §  1736.  (o)  See  supra,  ^  1746,  and 
infra,  g  1758. 
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§  1748.  A  case  caimot  be  properly  prepared  for  trial,  unless  the 
party  ha^,  by  a  preliminary  examination,  or  "precognition,"  of  the 
witnesses,  ascertained  what  evidence  they  are  likely  to  give.  Such 
a  communing,  therefore,  is  not  only  harmless,  but  necessary  and 
proper,  so  long  as  it  is  conducted  fairly  (r).  But  it  is  Uable  to  be 
abused,  in  attempts  both  to  tutor  the  witnesses  (as  noticed  in  the 
preceding  sections),  and  to  tie  them  down  to  statements  which  they 
have  made  ex  parley  and  perhaps  incautiously,  on  precognition  (js). 
On  this  account,  it  was  held  to  imi)air  the  credibility  of  a  witness 
in  a  civil  case  that  the  party  had  precognosced  him  on  oath  or  affi- 
davit (t)  ;  and  the  Court  disapproved  of  this  practice  (u),  which  is 
now  prohibited  by  act  of  Parliament  (x).  It  is  also  improper  in  a 
party  who  has  been  injured  by  the  delict  of  another,  to  lodge  a  cri- 
minal information  and  get  the  witnesses  examined  before  a  magis- 
trate, with  a  view  to  subsequent  civil  proceedings  (y).  And  it  is 
irregular,  in  civil  cases,  either  to  get  the  witnesses  to  sign  their 
precognitions,  or  to  take  written  statements  under  their  hands  re- 
garding the  matter  in  issue  (z). 

§  1749.  In  criminal  investigations,  however,  where  the  wit- 
nesses are  often  unwilling  to  speak  out,  and  where  their  statements 
made  without  an  oath  cannot  be  relied  upon,  they  may  be  precog- 
nosced on  oath  before  the  judge  ordinary  or  a  magistrate  ;  and  their 
attendance  for  that  purpose  may  be  enforced  by  diUgence  (a).  If 
it  were  not  so,  the  authorities  would  often  be  thwarted  and  de- 
ceived in  their  attempts  to  detect  and  punish  crime.  But  the  law 
prohibits  the  prosecutor  from  taking  sworn  precognitions  without 
the  presence  of  a  magistrate,  to  secure  fairness  in  the  examina- 
tion (6).  And,  accordingly,  witnesses  were  excluded,  where  the 
prosecutor  had  collected  them  in  a  tavern,  and  taken  from  them 

(r)  Erek.,  4,  2,  28— Tait  Ev.,  382.  (a)  In  A  B,  1679,  M.,  16,681,  the  Court 

foand  that  witnesses  may  be  asked  what  they  know  of  the  matter,  provided  that  no  i>ac- 
tion  be  made  with  them  to  adhere  to  their  statements.  (t)  Mackenzie  v.  Hen- 

derson, 1820,  2  Mur.,  217— Mackay  v.  M»Leods,  1827,  4  Mur.,  279— Russell  v.  Crichton, 
1838,  Macf.  R.,  185.  (u)  Mackenzie  v.  Henderson,  wpra — In  Sundius  v. 

Sheriffs,  1811,  Hume  D.,  902,  the  Court  of  Session  rejected  a  witness  on  this  among 
other  grounds ;  but  the  House  of  Lords  remitted  the  case  for  reconsideration,  and  (as 
the  reporter  understood)  it  was  afterwards  compromised.  (z)  6  and  6  Will.  IV, 

c.  62,  'i  13,  quoted  tupra,  I  1664.  (y)  Wemyss  v.  Wemyss,  1793,  M.,  16,782— 

Boyle  V.  Yule,  1778.  M.,  4899— Little  v.  Smith,  1846,  8  D.,  266,  9  ib.,  1^1 ,  per  curiam. 

(2)  See  Ellis  v.  D.  Hamilton,  1681,  M.,  16/>82,  3  B.  Sup.,  465,  S.  C— Durham  v. 
Mair,  1698,  M.,  16,786— Duncan  v.  Thomson,  1834,  12  S.,  985.  (a)  2  Hume,  82 

—2  Al.,  137,  504.  This  power  is  reserved  in  the  act  5  and  6  Will.  IV,  c.  62, 1  13, 
<luoted  tupra,  i  1664.  (6)  5  and  6  Will.  IV,  supra— 2  Hume,  378—2  Al„  504. 
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sigiied  declarations  upon  oath,  which  he  had  kept  in  hia  own  or  his 
agent's  custody,  in  order  to  overawe  the  witnesses  (c). 

§  1750.  A  witness  who  has  been  precognosced  (however  regu- 
larly) on  oath  before  a  magistrate  is  entitled  to  have  his  previous 
statement  cancelled  before  he  begins  his  evidence  at  the  trial; 
otherwise  he  would  likely  feel  trammeled  by  it,  and  would  try  to 
make  his  evidence  at  the  trial  agree  with  his  previous  ex  parte 
statement,  instead  of  speaking  freely  from  his  recollection  at  the 
time  (d), 

§  1751.  A  common,  but  highly  reprehensible,  practice  is  to 
precognosce  witnesses  in  each  other's  presence,  by  which  means  the 
recollection  of  one  is  refreshed  and  eked  out  by  the  statements  of 
another,  and  a  story  more  consistent  than  true,  is  sometimes 
patched  up  among  them.  Where  an  improper  purpose  of  this  kind 
appears,  the  witnesses  will  be  excluded,  because  their  evidence  has 
become  tainted  by  the  party's  attempt  to  tutor  them ;  and  if  the 
irregularity  arose  from  gross  carelessness  and  ignorance,  without 
an  improper  intention,  it  will  be  fatal,  where,  from  the  delicate  na- 
ture of  the  question  in  issue,  or  the  information  which  the  witnesses 
may  have  received,  that  course  is  necessary  for  the  justice  of  the 
case. 

§  1752.  On  this  ground,  where  an  agent  in  precognoscing  the 
witnesses  collected  them  in  a  room,  took  down  the  statement  of 
each  in  writing,  read  it  over  to  him,  and  got  him  to  sign  it,  and  all 
this  was  done  in  the  presence  and  hearing  of  them  aU,  the  Court 
rejected  the  first  witness ;  and,  the  party  not  tendering  other  evi- 
dence, the  jury  found  a  verdict  against  him  (e).  In  an  action  of 
proving  the  tenor  of  a  will  alleged  to  have  been  destroyed  by  the 
maker  when  insane  (a  case  of  peculiar  delicacy),  it  was  held  to  be 
a  fatal  objection  to  the  pursuer's  witnesses,  that  his  law-agent  had 
precognosced  them  in  presence  of  each  other,  although  it  was  not 
said  that  he  intended  to  tutor  them  (/).     It  was  also  held  fatal  to 


(e)  Maccaul,  1714,  2  Hume,  378 ;  2  Al.,  604.  (d)  2  Hume,  381—2  AJ.,  604 

— See  also  Mackay  v.  M'Leods,  1827,  4  Mur.,  279.  (0)  Duncan  v.  Thomaon, 

1884,  12  S.,  935. 

(/)  Reid  V.  Duff,  1843,  6  D.,  656.  The  law  on  the  point  noticed  in  the  text  is 
stated  by  Lord  Jeffrey  thus, — "  Precognoscing  witnesses  in  presence  of  each  other  used  to 
be  a  peremptory  objection.  It  is  now  necessary,  however,  to  make  out  a  case  of  such 
gross  imprudence  and  mismanagement,  as  to  bring  it  to  a  case  of  peril  to  the  other 
party,  not  of  tampering ;  that  is  not  requisite.  There  is  quite  enough  in  this  case  to 
make  us  hold  that  the  party  is  not  entitled  to  the  testimony  of  the  witnesses.  In  ques- 
tidus  of  opinion,  as  in  this  case,  of  the  unsoundness  of  a  person's  mind,  we  aU  know  the 
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the  admissibility  of  witnesses  iu  a  civil  action  of  damages,  that  the 
agent  of  the  pursuer  had  transmitted  to  each  of  them  a  copy  of 
precognitions,  which  had  been  taken  from  them  all  on  oath  with  a 
view  to  a  criminal  prosecution  (gr).  And,  in  a  criminal  trial, 
thirteen  exculpatory  witnesses  were  rejected,  because  they  had 
assembled  at  the  desire  of  the  prisoner's  agent,  and  liad  their  decla- 
rations taken  down  and  read  over  in  presence  of  each  other  (A). 

§  1753.  On  the  other  hand,  where  it  was  objected  to  the  ad- 
mission of  a  husband  and  wife,  that  each  had  been  present  when 
the  other  was  precognosced,  the  objection  was  overruled,  because 
the  attendance  had  taken  place  casually,  and  not  from  any  im- 
proper motive  (i).  And  where  in  an  action  for  the  price  of  ale  and 
porter,  two  witnesses  had  been  precognosced  in  presence  of  each 
other,  and  their  statements  had  been  read  over  before  them  both, 
but  there  had  not  been  any  intention  to  tutor  them,  the  objection 
to  their  admissibility  was  overruled  (k).  In  a  criminal  case,  the 
Court  admitted  a  Crown  witness  who  had  been  present  at  the  pre- 
cognitions of  some  other  witnesses,  but  without  any  improper  mo- 
tive on  his  part  or  that  of  the  prosecutor  (I).  And  one  of  the 
grounds  on  which  the  Justiciary  Court  repelled  the  objection,  that 
a  Crown  witness  had  heard  another  precognosced,  was  that  he  had 
not  thereby  become  aware  of  any  fact  which  he  had  not  known  be- 
fore (m). 

§  1754.  The  objection,  that  a  witness  heard  other  witnesses 
precognosced,  had  been  disregarded  where  he  had  attended  in  con- 
sequence of  official  duty,  as  procurator-fiscal,  town-clerk,  or  police- 
officer, — provided  he  could  distinguish  between  what  he  had  ob- 
served liimself,  and  what  he  heard  other  witnesses  state  upon  the 
matter  in  issue  (n).  Nor  wiU  it  render  the  evidence  of  a  party  in- 
admissible under  the  Law  of  Evidence  Amendment  Act,  that  he 

force  of  the  feeling  defendit  numenu.  Is  it  fair,  moreover,  that  a  party  should  he  allowed 
to  hring  to  his  witnesses  knowledge  of  circumstances,  not  falling  under  their  own  ohser- 
vation,  in  support  of  the  judgment  they  had  formed  ?  Tlieir  opinion  is  then  derived, 
not  ez  propria  tcietUia^  hut  from  the  evidence  of  others.  In  the  proceeding  here,  there 
was  such  a  total  disregard  of  the  interest  of  the  antagonist,  that  with  the  greatest  un- 
willingness to  exclude  testimony,  I  think  the  witnesses  so  dealt  with  cannot  be  received." 

(y)  FaU  r.  Sawers,  1785,  M.,  16,777.  {h)  Lindsay,  1791,  2  Hume,  379. 

See  also  Hunter  and  Others,  noted  tupra^  J  1744.  (t)  Kerrs  p.  Penman,  1830, 

6  Mur.,  146.  (k)  Aitken  w.  Weir,  1840,  2  D.,  1029— See  also  Millar  ».  Fraser, 

1826,  4  Mur.,  120.  (I)  Macleod,  1801,  2  Hume,  380;  2  Al.,  142. 

(m)  MitcheU,  1850,  J.  Shaw,  293— See  tuj^ra,  g  1746.  (n)  Anderson  v. 

Sproat,  1798,  M.,  16,783— Begrie.  1820,  Sh.  Just.  Ca.,  8;  2  Hume,  380— Smith,  1887, 
Ikai's  Notes,  270;  2  Al.,  141— Compared  with  Stephens,  1839,  2  Swin..  348. 
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had  taken  or  seen  the  precognitions  of  other  witnesses  in  the  cause ; 
the  statute  not  making  any  such  exception  in  opening  the  door  to 
party-witnesses  (o). 

§  1755.  Witnesses  on  matters  of  opinion  (e.g.,  medical  men 
and  engineers)  must,  of  course,  know  the  facts  upon  which  their 
o])inions  are  required ;  nor  can  they  be  prepared  to  give  evidence 
at  the  trial,  unless  they  have  boon  previously  informed  what  facts 
the  party  expects  to  prove.  Accordingly,  it  is  not  in  general  a 
ground  for  excluding  such  witnesses,  tliat  they  liave  either  seen  the 
precognitions  of  the  party  who  adduces  them,  or  heard  the  wit- 
nesses precognosoed  (p),  provided  they  have  not  seen  or  heard  the 
precognitions  of  other  witnesses  on  matters  of  opinion  (r).  The 
consequence  of  this  may  be,  that  a  scientific  witness  gives  evidence 
on  hypothetical  views  of  the  facts,  which  are  materially  diflFerent 
from  those  proved  to  the  jury.  And  where  the  evidence  is  contra- 
dictory, or  comprehends  inferences  and  presumptions,  he  may  draw 
from  it  a  different  conclusion  from  that  which  the  jury  arrive  at, 
and  consequently  may  found  his  opinion  on  erroneous  data.  In 
general,  however,  a  skilful  cross-examination  will  discover  such 
discrei)ancies,  and  will  enable  the  witness  to  adapt  his  opinion  to 
the  facts  really  proved  as  well  as  to  difi'erent  hypothetical  views  of 
the  case. 

§  1756.  But  this  practice  must  be  kept  within  such  Limits  (at 
least  in  cases  of  complexity)  that  the  evidence  of  the  scientific 
witnesses  shall  not  involve  an  inference  in  point  of  fact  from  the 
whole  evidence ;  for  such  inferences  as  do  not  require  scientific  or 
technical  knowdedge  should  be  drawn  by  the  jury  themselves  from 
the  facts  proved  ;  and  it  is  doubly  objectionable  to  lay  before  them, 
as  matter  of  evidence,  inferences  from  facts  which  one  of  the  par- 
ties merely  expected  to  prove.  Accordingly,  where  in  a  trial  of 
several  persons  for  neglect  of  duty  in  constructing  and  working  a 
railway,  whereby  a  fatal  accident  had  been  occasioned,. the  prose- 
cutor tendered  an  eminent  engineer  to  speak  to  the  strength  of  the 
rails  and  the  rate  at  which  they  should  have  been  travelled  on,  the 
Court  sustained  the  objection  that  the  witness  had  seen  the  precog- 
nitions of  several  other  Crown  witnesses  and  the  declarations  of  the 
prisoners,  with  a  view  to  giving  his  opinion  on  the  whole  circum- 
stances (»). 

(o)  See  supra,  §  1780,  e(  teq.  (p)  Harkness,  1797,  2  Hume,  380— Richard- 

Bon,  1824,  Sh.  Just.  Ca.,  126— Mitchell,  1860,  J.  Shaw,  293.  (r)  Fraser  ». 

Lovat,  1841,  8  D.,  1182 :  supra,  §  1746.  (*)  M'Lure,  1848,  Arkley,  448.     See 

thiti  cafee  noticed  by  Lord  Just.-Clerk  Hope  in  Mitchell,  1860,  J.  Shaw,  298. 
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§  1757.  Precognosciiig  a  wituess  after  his  citatiou  used  to  be  a 
ground  of  exclusion  ;  for  what  reason  does  not  precisely  appear  {t). 
It  no  longer  disqualifies  (m). 

The  mode  of  proving  the  objections  noticed  in  this  chapter  is 
considered  afterwards. 


CHAPTER  XIII.— OF  THE  EXCLUSION  OF  WITNESSES  ON  THE  GROUND 
OF  HAVING  HEARD  THE  EVIDENCE  OF  PREVIOUS  WITNESSES. 

§  1758.  Until  within  the  last  few  years,  a  witness  was  excluded 
if  he  had  been  in  court  during  the  examination  of  any  of  the  pre- 
vious witnesses ;  lest  his  owii  recollection  of  the  facts  should  have 
been  disturbed  by  what  he  had  heard  them  say  (a).  But  this  has 
not  been  applied  to  the  attendance  of  scientific  witnesses  during 
evidence  upon  the  facts  on  which  their  opinion  is  required ;  their 
absence  being  only  necessary  during  the  evidence  of  other  scientific 
witnesses  (b).  Nor  was  it  a  ground  for  excluding  a  witness  that 
he  had  heard  the  depositions  of  witnesses  in  a  previous  trial  in- 
volving the  same  facets ;  as  the  party  adducing  him  ouglit  not  to  be 
held  responsible  for  such  attendance  (c). 

§  1759.  A  recent  statute  enacts  that,  **  in  any  trial  before  any 
Judge  of  the  Court  of  Session  or  Court  of  Justiciary,  or  before  any 
Sheriff  or  Stewart  in  Scotland,  it  shall  not  be  imperative  on  the 
Court  to  reject  any  witness  against  whom  it  is  objected  that  he  or 
she  has,  without  the  permission  of  the  Court,  and  without  the  con- 
sent of  the  party  objecting,  been  present  in  court  during  all  or  any 
part  of  the  proceedings ;  but  it  shall  be  competent  for  the  Court,  in 
its  discretion,  to  admit  the  witness,  where  it  shall  appear  to  the 
Court  that  tlie  presence  of  the  witness  was  not  the  consequence  of 
culpable  negligence  or  criminal  intent,  and  that  the  witness  has  not 
been  unduly  instructed  or  influenced  by  what  took  place  during  his 
or  her  presence,  or  that  injustice  wiU  not  be  done  by  his  or  her  ex- 
amination" (rf). 


(t)  See  Ersk.,  4,  2,  28,  note— 2  Hume,  878— Macf.  Prac,  114— flinshaw  v.  Hinshaw, 
1846,  9  D.,  251.  (m)  16  Vict.,  c.  27,  t  1.  (a)  2  Hume,  879— Tait  Ev., 

420— Macf.  Prac,  169—2  Al.,  542.  (b)  2  Hume,  880.  notes— Macf.  Prac,  supra 

— Tait,  421 — A].,  tupra.  On  this  »ul>JH*t  »eo  tlu*  sectiouii  o»  examining  scientific  wit- 
nesses, infra;  and  see  supra,  }  1755.  (c)  2  Hume,  380,  \u  tes. 

(d)  8  and  4  Vict.,  c.  69,  §  8. 


Digitized  by 


Google 


1026  EXCLUSION  OF  WITNESSES  §  17(»0- 

§  1760.  Where  the  law-agent  of  one  party  was  cited  as  a  wit- 
ness by  the  other,  the  Court  refused  to  require  him  to  be  inclosed, 
in  order  that  he  might  not  hear  the  evidence  of  the  other  wit- 
nesses ;  because  that  would  have  deprived  his  client  of  his  profes- 
sional assistance  (e).  In  like  manner,  a  party  would  be  entitled 
to  remain  in  court,  in  order  to  assist  in  conducting  his  case,  al- 
though he  had  been  cited  as  a  witness  by  his  adversary.  But  it  is 
thought  that  a  party  who  intended  to  give  evidence  as  a  witness 
for  himself  could  not  successfully  resist  a  motion  by  the  other 
party  to  have  him  ordained  to  leave  the  coui*t-room.  At  least,  if 
ho  remained,  his  evidence  might  be  excluded,  if  the  Court  consi- 
dered that  his  presence  during  the  examination  of  other  witnesses 
had  arisen  from  an  improper  motive,  or  had  "  unduly  instructed  " 
him(/).i 


CHAPTER  XIV.— OF  THE  EXCLUSION  OF  WITNESSES  ON  ACCOUNT  OF 
ENMITY  TO  THE  PARTY  AGAINST  WHOM  THEY  ARE  ADDUCED. 

§  1761.  Trustworthy  evidence  cannot  be  expected  from  one 
who  hates  the  party  against  whom  he  is  adduced ;  for  although 
comparatively  few  men  will  intentionally  state  falsehood  in  order 
to  gratify  malice,  yet  to  most  men  facts  appear  distorted  and  dis- 
coloured when  viewed  through  such  a  medium.  Accordingly,  bit- 
tor  and  deep-rooted  malice  (malicia  capifalis)  will  exclude  the  fat- 
ness who  entertains  it ;  and  a  less  violent  dislike  will  impair  his 
credibility.  In  determining  such  questions  the  Court  have  to  esti- 
mate the  strength  of  the  feeling  by  examining  its  supposed  cause, 

(e)  FuUerton,  1768,  2  Hume,  880,  1— Mackenzie  v,  Roy,  1880,  6  Mur.,  257. 
(/)  3  and  4  Vict.,  c.  59,  g  8. 

I  In  Selfe  v.  Isaacson,  1858,  1  F.  and  F.,  194,  it  was  held  that  the  plaintiff  was  en- 
titled to  be  present  at  the  trial  of  a  cause ;  and  the  same  was  held  in  Constance  v. 
Brain,  1856,  2  Jur.  N.  S.,  1145, — but  it  was  remarked  from  the  Bench  that  the  fact  of 
a  party  being  in  court  might  tond  to  affect  his  credibility  as  a  witness.  In  H.  M. 
Adv.  V,  Montgomery,  1855,  2  Irv.,  226,  a  witness  was  permitted  to  remain  in  court 
during  the  examination  of  another  witness ;  bat  the  circumstances  of  the  case  were 
special. 
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and  the  overt  acts  by  which  it  is  manifested.  The  mcro  language 
of  the  witness  is  an  inadequate  guide,  for  many  persons  use  violent 
expressions  when  they  do  not  entertain  real  hostility ;  while  the 
friends  of  a  party  (especially  in  criminal  trials)  sometimes  attempt 
hy  this  device  to  escape  from  giving  evidence  against  him. 

§  17G2.  In  some  cases,  chiefly  of  old  date,  the  use  of  malicious 
expressions  was  considered  sufficient  to  exclude  a  witness,  where 
they  had  been  violent  and  frequently  repeated  (a).  But  it  has  for 
a  long  time  been  settled  law  that  a  witness  is  not  rendered  inad- 
missible by  expressions  of  enmity,  however  pointed  and  violent, 
unless  they  have  been  accompanied  by  some  malicious  act,  or  have 
sprung  from  some  cause  likely  to  create  hostility  (i).  Indications 
of  ill-will  coming  short  of  this  affect  the  credibility  of  the  witness, 
but  not  his  competency. 

It  is  not  likely  that  the  Court  would,  in  any  criminal  case,  re- 
ject a  w^itness  for  the  panel  on  the  ground  of  malice  to  the  prosecu- 
tor (c). 

§  1763.  The  first  branch  of  this  rule  has  been  often  applied. 
Thus  a  witness  for  the  Crown  was  admitted,  although  he  had  used 
strong  expressions  of  malice,  one  of  which  was  that  he  would  do  all 
in  his  power  to  hang  the  prisoner,  and  if  the  city  of  Glasgow 
wanted  an  executioner,  he  would  himself  put  the  rope  round  the 
prisoner's  neck  and  hang  him  (d).  In  another  case,  a  Crown  wit- 
ness was  admitted,  who  had  said  he  would  do  all  in  his  power  to 
have  the  prisoner  hanged  (e).     Again,  where  a  vritness  had  threat- 


(a)  2  Hume,  858,  9.  In  Spalding,  1673,  2  Hume,  358,  a  witness  for  the  Crown  was 
excluded,  in  consequence  of  having  repeatedly  said  that  he  wished  to  wash  his  hands  in 
the  priscmer's  heart's  blood.  A  proof  of  malicious  expressions  has  repeatedly  been  al- 
lowed (but  without  success)  on  their  being  stated  as  an  objection  to  the  admission  of 
the  witness;  as  in  Daveron,  1786,  2  Hume,  359 — Strong  ».  Stewart,  1811,  ib. — Mac- 
bain,  1812,  ib.— Hardie,  1831,  Bell's  Notes,  268— See  also  Mackenzie  v.  Roy,  1880, 
5  Mur.,  259— Rose  v.  Junor,  1846,  9  D.,  12— Crabb,  1827,  Sh.  Just.  Ca.,  208— WiUiam- 
son,  1837,  Bell's  Not^^s,  258. 

(b)  Stitir,  4,  43,  7  (6)— Ersk.,  4.  2,  28—2  Hume,  360,  8— Burnett,  412— BeU's  Notes, 
258 — 2  Al.,  480,  4— Tait,  370.  The  law  on  this  point  is  well  summed  up  in  Thomas  v. 
Pinkston,  1796,  Hume  D.,  894,  where  it  was  observed  on  the  Bench,  in  regard  to  mali< 
cious  expressions  used  by  a  witness,  "It  will  be  presumed  that  these  were  rash  and 
heedless  words ;  or  perhaps  she  may  have  spoken  so  with  a  view  to  disqualify  herself  as 
a  witness.  She  can  only  be  set  aside  on  the  ground  of  inimicttia  eapUalit  for  acts  of  en- 
mity proved  against  her,  or  in  respect  of  such  a  situation  and  circumstances  as  may  na- 
turally have  bred  a  hostile  disposition  to  the  party." 

(c)  2  Hume,  402.  {d)  Miller,  1818,  2  Hume,  869.  note. 
{€)  Muir  1798,  2  Hume,  363. 
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ened  that,  right  or  wrong,  slie  would  bring  the  prisoner  to  the  gal- 
lows, Vmt  neither  any  overt  aet  indicating  malice  nor  any  cause  for 
such  feeling  appeared,  the  Court  would  not  allow  a  proof  of  the 
allegation  (/).  So  the  objection  was  overruled  that  on  a  i>etty 
provocation  two  witnesses  had  conspired  to  swear  falsely  in  order 
to  inculpate  the  prisoner,  and  had  mentioned  this  agreement  in  the 
hearing  of  third  parties,  but  without  demonstrating  it  by  any  overt 
act  ((/)  ;  and  the  objection,  that  tlie  witness  had  said  he  would 
swear  anything  to  hang  the  i)risoner  and  get  the  promised  reward, 
and  that  he  had  taken  active  measures  towards  his  apprehension, 
was  admitted  only  to  affect  the  witness'  credibility  (k).  Thus,  also, 
in  a  reduction  of  a  deed  on  the  gi'ound  of  the  granter's  incapacity, 
where  the  defender's  mother-in-law  was  adduced  against  him,  and 
he  alleged  that  on  many  occasions  she  had  use<l  strong  expressions 
of  malice  and  most  horrid  imprecations  towards  him,  had  rc])eatedly 
accused  him  openly  of  having  killed  her  daughter,  had  instigated 
the  pursuer  to  raise  the  action,  and  signified  her  wish  that  the  de- 
fender might  fail  in  it,  the  Court  refused  to  allow  a  proof  of  these 
allegations  as  a  ground  for  excluding  her;  and  it  was  observed 
from  the  Bench,  that  it  is  not  enough  that  a  cause  for  the  ill-will 
be  assigned  in  the  expressions  themselves,  but  there  must  be  a 
cause  distinct  from  them,  c.^.,  that  the  party  should  be  proved  to 
have  done  some  heinous  injury  to  the  witness,  or  the  like  («). 

§  1764.  Where  both  malicious  expressions  by  the  witness  and 
a  supposed  cause  for  them  appear,  he  wall  only  be  rejected  if  the 
cause  is  sufficient  to  have  provoked  strong  and  deei)-rooted  malice 
(nuilicia  capitaliH),  or  if  by  overt  acts  the  witness  has  evinced  such 
feelings,  although  springing  from  some  slighter  provocation  (i). 

Thus,  on  the  one  hand,  it  was  held  sufficient  to  exclude  a  wit- 
ness that  he  had  indulged  in  vindictive  expressions  against  the  pri- 
soner, bad  been  engaged  in  various  feuds  with  him,  and  had  once 
been  present  at  an  assault  on  him  by  a  party  of  men  in  arms  (J). 
And  in  a  trial  of  mutual  libels  for  murder  and  hame-sucken,  the 
Court  rejected  a  witness  who  was  a  near  relation  of  the  person  killed, 
and  who  had  been  wounded  in  the  broil  which  gave  occasion  to  the 
homicide,  and  had  threatened  to  take  personal  revenge  on  the  pri- 


(/)  Brown  and  Wilson,  1773,  2  Hume,  862.  (y)  Clark  and  Greig.  184-2, 

1  Broun,  260;  Bell's  Notes,  268.  (h)  Little,  1831,  Bell's  Notes,  253—2  Al.,  484 

—  See  §  1743.  (i)  Irving  v.  Ly.  Saphock,  1751,  M.,  16,762;  6  B.  Sup.,  289,  S.  C. 

(*)  2  Hume,  360— Burnett.  411—2  Al.,  484— Tait  Ev.,  370.  (0  Spalding, 

1673,  2  Hume,  863. 
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Boner  if  he  did  not  get  justice  otherwise  (m).  In  several  older 
eases,  injuries  by  the  prisoner,  and  even  by  one  of  his  relations,  to 
a  relation  of  the  witness,  were  held  sufficient  to  raise  deadly  malice, 
and  to  exclude  the  individuals  as  witnesses  {n).  But  although 
these  decisions  may  have  been  just  in  an  age  when  most  men 
adopted  their  kinsmen's  and  even  their  clansmen's  quarrels,  the 
Court  w^ould  not  now  exclude  a  witness  on  this  head,  except  in  ex- 
treme cases,  as,  for  example,  where  the  party  against  whom  he  is 
adduced  had  inflicted  a  serious  injury  on  a  parent,  child,  brother, 
or  sister,  of  the  witness,  who  had  thereupon  evinced  a  determina- 
tion to  be  revenged  (o). 

In  a  criminal  case  a  witness  was  rejected  because,  recently  be- 
fore the  date  of  the  alleged  crime  (fire-raising),  he  had  had  a  quar- 
rel ending  in  a  fight  with  the  witness,  in  which  they  had  violently 
beaten  and  drawn  blood  from  each  other  (p).  It  does  not  appear 
whether  the  witness  had  thereafter  expressed  malice  against  the 
prisoner. 

§  1765.  Lord  Stair  lays  down  that  enmity  arising  from  "any 
atrocious  injury  done  or  attempted  against  life  or  fame  will  render 
a  witness  inadmissible  "  (r).  But  no  case  has  been  found  of  exclu- 
sion on  account  of  the  enmity  raised  by  an  unsuccessful  attempt  to 
injure. 

§  1766.  On  the  other  hand,  the  witness  was  admitted,  reserving 
his  credibility  to  the  jury,  where  the  cause  assigned  for  his  mali- 
cious expressions  was,  that  the  party  had  dismissed  him  from  his 
service  («),  had  caused  him  to  l>e  apprehended  on  a  caption  (^),  and 
had  lodged  information  of  his  having  been  art  and  part  in  a  theft 
of  money  from  a  third  person,  in  (.'onsequence  of  which  the  witness 
had  been  apprehended  and  brought  to  much  trouble  (?/).  So  a 
witness  will  be  admitted  although  the  party  has  sworn  a  law-bur- 


(m)  Master  of  Tarbct  and  Poisset,  1691,  2  Hume.  858,  9.  (n)  See'Maater  of 

Jedburgh  v.  Elliot,  1623,  M.,  16,669— Muirhead  v.  Clelland,  1616,  M.,  1 6,668- Aitchi- 
8on  V.  Sinclair,  1689,  M.,  16,653.  (o)  See  Tait  Ev.,  871. 

{p)  Cunningham,  1677,  2  Hume,  863.  (r   Stair,  4,  43,  7  (6)— See  also 

Tait,  870.  («)  Sheddan,  1762.  2  Hume,  862— Nairn  and  Ogihie,  1766,  ib. 

(/)  Niven,  1680,  2  Hume,  860.  H<'re  the  witness  had  threatened  to  be  revenged  on 
the  party;  but  fourteen' years  had  elapsed  since,  and  they  had  conversed  together  in 
the  witness*  house  in  the  interval.  See  also  Drummond,  1736,  2  Hume,  86],  where  the 
witness  deponed  that  the  prisoner's  father  had  poinded  his  effects  and  "  berried  him," 
but  that  his  malice  would  not  induce  him  to  swear  falsely  against  the  prisoner ;  where- 
upon his  evidence  was  remitted  to  the  jury. 

(u)  Crawford,  1818,  2  Hume,  869.  Here  the  witness  had  repeatedly  said  she  would 
swear  away  the  prisoner's  life  for  a  farthing. 
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rows  against  him,  or  vice  versa  (x),  and  although  they  have  mutually 
sworn  law-burrows  against  each  other  (y),  unless  the  ground  of 
the  proceeding  was  "deadly  feud  and  blood"  (2).  In  such  cases, 
the  person  adopting  the  measures  in  question  merely  availed  him- 
self of  his  legal  right ;  a  course  which,  if  taken  by  the  witness, 
does  not  indicate  deadly  malice  on  his  i)art ;  and,  if  adopted  by  the 
party  against  him,  does  not  necessarily  raise  such  feelings  (a). 

§  1767.  Again,  in  a  trial  of  a  man  for  the  murder  of  his  illegi- 
timate child,  the  mother  was  held  to  be  admissible  as  a  witness 
against  him,  although  she  had  said  to  several  persons  that  she 
**  would  hunt  him  like  a  dog  to  the  gallows,"  and  although  she  was 
then  pregnant  of  another  child  to  him,  after  promises  of  marriage, 
which  he  had  broken  (6).  And  it  was  held  not  relevant  to  exclude 
two  witnesses  (who  w^ere  husband  and  wife)  against  the  prisoner, 
that  recently  before  the  trial  he  had  taken  away  furniture  from 
them,  in  consequence  of  which  it  was  alleged  that  they  had  con- 
ceived deadly  malice  against  him,  and  had  entered  into  a  conspi- 
racy to  sw'ear  falsely  to  his  prejudice  (c). 

§  17G8.  It  has  long  been  settled  law  that  the  person  upon 
whom  a  crime  has  been  committed  is  admissible  against  the  pri- 
soner charged  with  it,  although  he  may  not  only  have  used  ex- 
pressions inferring  malice  and  a  wish  that  the  prisoner  should  be 
convicted,  but  may  also  have  aided  in  conducting  the  inquiries 
preparatory  to  the  trial.  The  reason  is,  that  some  irritation  on  his 
part  is  natural,  if  not  also  justifiable,  and  usually  springs  from  the 
strength  of  his  belief  in  the  prisoner's  guilt ;  while,  moreover,  he  is 
in  general  a  necessary  witness  (rf).  But  the  existence  of  strong 
malice  in  that  party  anterior  to  the  act  charged  may  cause  him  to 
be  excluded  (e).  This  view  seems  to  have  been  taken  where  a 
person  charged  with  assault  on  his  father,  and  rape  and  incest  on 
his  mother-in-law,  objected  to  the  admission  of  the  latter  on  the 
ground  that  she  had  expressed  inveterate  malice  against  him  be- 


(z)  Armstrong  v.  Johnston,  1544,  M.,  16,649 — L.  Salton  (or  Halton)  v.  Hepburn, 
1610,  M.,  16,666.  (y)  Camcgy,  1672,  2  Hume,  860— Armstrong  v.  Sharp,  1711, 

M.,  16,731.  (2)  L.  Salton  v.  Hepburn,  tupra,  (a)  But  see  Innes,  1888, 

Bell's  Notes,  268,  where  a  proof  was  allowed  of  the  allegation  by  a  prisoner  that  a 
Crown  witness  had  a  quarrel  with  him  about  the  letting  of  a  toll-bar,  in  consequence  of 
which  the  witness  entertained  malice  against  him,  had  said  he  would  have  his  life,  and 
used  other  malicious  expressions.  (5)  Glen,  1827,  Syme,  267. 

(c)  Clark  and  Greig,  1842,  1  Broun,  260.  (d)  2  Hume,  857—2  AL,  477— 

Burnett,  428— Scott,  1816,  2  Hume,  862— See  also  infra,  i  1770.  («)  Burnett, 

413,  4—2  Al.,  485. 
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fore  the  date  of  the  acts  libelled,  and  (as  he  alleged)  had  instigated 
the  prosecution  through  gross  falsehood  and  malignity,  because  she 
wished  to  prevent  him  from  bringing  a  wife  into  the  father's 
family,  in  order  that  she  might  continue  to  embezzle  the  father  s 
effects.  Lord  Kames,  holding  these  allegations  relevant  to  cast 
the  witness,  allowed  a  proof  of  them ;  and,  on  considering  the 
proof,  held  the  Avitness  to  be  inadmissible  (/).  His  Lordship's  de- 
cision, however,  has  been  questioned  by  Baron  Hume  and  Sir  Ar- 
chibald Alison  (g)  ;  and  it  is  not  unlikely,  as  the  learned  Baron  ob- 
serves, that  the  proof  of  the  objection  was  treated  in  a  great  mea- 
sure as  an  exculpatory  proof,  and  one  which  utterly  subverted  the 
charge  ;  for  the  depositions  showed  that  to  be  a  foul  contrivance  to 
ruin  the  panel  and  drive  him  from  home. 

It  will,  however,  be  kept  in  view  that  where  the  witness  and 
the  prisoner  have  entertained  animosities,  and  had  mutual  quarrels 
or  bickerings,  there  is  the  more  reason  to  expect  that  one  of  them 
will  break  out  into  some  violent  or  malicious  act  against  the  other ; 
and  therefore  the  testimony  of  the  one  who  complains  of  such  an 
injury  should  not  be  rejected,  except  in  an  extreme  case  (A). 

§  1769.  Farther,  a  witness  will  be  excluded  on  the  ground 
of  malice  where,  without  any  known  provocation,  there  is  enough 
in  his  overt  acts  (not  his  mere  words)  to  show  that  he  entertains  a 
deep-rooted  hostility  to  the  party  against  whom  he  is  adduced. 

Thus,  on  the  one  hand,  a  witness  for  the  Crown  was  excluded, 
because  he  had  fired  a  pistol  at  the  prisoner,  with  the  intention  of 
killing  him  (t).  And  in  a  trial  for  housebreaking  and  wilful  fire- 
raising,  where  a  Crown  witness  had  inserted  in  the  newspapers  an 
advertisement,  directly  asserting  tliat  the  prisoner  was  guilty,  and 
called  on  the  clergymen  of  all  the  parishes  in  the  district  to  give 
warning  against  him  from  the  pulpit,  and  had  oifered  a  reward  of 
£50  for  the  prisoner's  apprehension ;  which  sum  he  had  either  paid, 
or  obliged  himself  to  pay,  to  the  authorities — the  Court  held  that 
he  had  evinced  so  much  zeal  for  the  prosecutor  as  to  have  rendered 
himself  inadmissible  (J).  But  this  decision  has  been  questioned, 
on  the  ground  that  the  acts  of  the  witness  were  only  directed  to- 
wards bringing  the  prisoner  to  justice  (k). 


{/)  Burnett,  1768,  notod  in  2  Hume,  858,  Burnett,  414,  and  2  Al.,  486. 

Iff)  Hume,  tupra—AU  wpra.  (A)  See  2  Hume,  868.  (i)  Wright, 

1788,  2  Hume,  863.  {j)  Ross,  1821,  Sh.  Just.  Ca.,  40 ;  2  Al.,  486,  per  Lords 

Hermand  and  Succoth.  It  does  not  appear  whether  the  witness  was  the  person  against 
whom  the  crime  had  been  committed.  (k)  Al.,  tupra. 
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§  1770.     On  the  otlier  hand,  where  the  counsel  fore  prisoner 
proposed  to  ask  a  Crown  witness  vi  initwlibtts,  if  he  harboured  ma- 
lice against  the  prisoner,  and  if  on  an  occasion  (not  involved  in  the 
indictment)  he  had  struck  the  prisoner,  the  Court  held  that  the 
assault  could  not  be  proved  as  inferring  malice,  "  unless  at  least  it 
were  first  shown  to  have  originated  in  declared  malice  on  a  special 
cause  "  (k).     Here  the  overt  act  did  not  indicate  inveterate  malice. 
Again,  in  the  trial  of  the  factor  of  the  Marquis  of  Stafford  for  culpa- 
ble homicide,  the  admission  of  the  Slieriff-substitute  of  the  count}' 
as  a  witness  for  the  Crown  was  resisted  on  the  ground  that  he  had 
imprisoned  the  i)anel  on  a  warrant  which  was  afterwards  set  aside 
as  illegal — ^liad  unlawfully  refused  to  allow  him  bail — had,  without 
complaint  or  trial,  struck  him  off  the  roll  of  procurators  in  the- 
county — had  written  a  partial  and  inflammatory  account  of  his 
conduct  to  the  Marquis  of  Stafford — and  had  dissuaded  those  who 
wished  to  be  bailsmen  for  him,  and  said  that  the  prisoner  should 
be  hanged,  and  that  Botany  Bay  was  too  good  for  him.     To  this  it 
was  answered,  that  the  warrant  had  fallen  in  consequence  of  a  mere 
informality,  that  on  this  account  alone  the  Court  of  Justiciary  had 
admitted  bail  (the  charge  being  of  a  capital  crime) — that  the  pri- 
soner might  have  been  properly  struck  off  the  roll — that  it  depended 
on  the  terms  of  the  communication  to  the  Marquis  of  Stafford  what 
effect  it  might  have  on  the  question — and  that  the  prosecutor  only 
intended  to  examine  the  witness  as  to  the  practice  of  the  county 
in  removing  tenants.     The  Court,  after  allowing  a  proof  of  the  ob- 
jection by  examining  the  witness  in  initialibus,  and  by  other  evi- 
dence (which  supported  the  statement  of  the  prosecutor  as  to  the 
warrant  and  bail),  held  that  the  witness  might  be  admitted  cum 
nota^  but  recommended  to  the  counsel  for  the  prosecutor  not  to 
press   his   examination;   whereupon   he  was  withdrawn  (Z).      In 
some  other  cases  witnesses  who  had  manifested  undue  zeal  for  the 
prosecution  (m),  and  had  accused  the  prisoner  of  the  crime  in  the 
public  journals  (n),  were  held  to  be  admissible,  their  credibility  be- 
ing left  to  the  jury. 

Where  a  witness  was  objected  to  on  the  ground  that  he  had 
shown  ill-will  to  the  prisoner,  and  among  other  malicious  acts  had 
tried  to  buy  up  one  of  the  prisoner  s  debts  in  order  to  ruin  him,  the 
object  of  the  witness  being  (it  was  said)  to  get  possession  of  a  Yahx- 


(*)  Specks,  1836,  BeU's  Notes,  258.  (/)  SeUar,  1816,  2  Hume,  369—2  Al., 

486.  (m)  Harkness,  1707,  2  Hume,  862— See  Scott,  1816,  ib. 

in)  MitcheU  and  Miller,  1808,  Burnett,  414— Cuddie,  1821,  2  Al.,  486. 
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able  grazing,  for  which  the  prisoner  had  successfully  competed  with 
him ;  the  Court,  after  hearing  evidence  (the  result  of  which  is  not 
mentioned)  held  that  the  objection  affected  only  the  credibility  of 
the  witness,  not  his  competency  (o). 

§  1771.  MaHce  which,  if  caused  by  recent  injuries,  or  indicated 
by  recent  conduct,  would  exclude  the  witness,  will  only  affect  his 
credibility  if  there  is  reason  to  believe  the  feeling  has  become 
deadened  by  lapse  of  time  (p),  or  been  removed  by  a  reconciliation 
between  the  witness  and  party  (r). 

§  1772.  The  objection  of  malice  is  not  unfrequently  concocted 
between  the  witness  and  the  party  against  whom  he  is  adduced,  in 
order  to  save  that  party  from  the  damaging  effect  of  his  evidence. 
In  criminal  cases  this  is  usually  the  secret  history  of  the  objection, 
when  stated  against  a  relation  or  acquaintance  of  the  prisoner  (s). 
The  risk  of  such  collusion  is  great,  when  the  acts  and  expressions 
founded  on  to  support  the  objection  occurred  after  the  cause  of  ac- 
tion arose,  and  still  more  so  if  they  happened  after  the  witness  had 
been  cited  (t), 

§  1773.  Where  a  witness  has  been  detected  in  a  plot  of  this 
kind,  his  statements  in  favour  of  the  party  adducing  him  may 
safely  be  credited ;  whereas  those  of  an  opposite  tendency  should 
be  viewed  with  suspicion,  on  account  of  the  strong  and  unfair  bias 
which  the  witness  has  manifested. 

§  1774.  In  a  case  of  divorce  for  adultery  it  was  alleged  that 
one  of  the  witnesses  for  the  pursuer  entertained  malice,  not  against 
the  defender,  but  against  the  alleged  paramour.     As  the  objection 

(o)  Kenne<Iy,  1822,  Sb.  Just.  Ca.,  81. 

(p)  See  e.y.,  Henry  v.  Evans,  1820,  2  Mur.,  880— Niven,  1680,  2  Hume,  860. 

(r)  Stair,  4,  48,  7  (6)— Burnett,  412— Niven  supra, 

(»)  2  Hume,  860— Burnett,  418—2  Al.,  481— In  Dean,  1729,  2  Hume,  361,  a  Crown 
witness,  on  being  examined  tn  inilitUibua,  stated  tbat  be  bore  malice  to  the  prisoner,  and 
had  threatened  to  do  all  in  his  power  to  get  him  banged.  The  witnesses  to  whom  he 
had  uttered  these  threats,  having  been  examined,  admitted  tbat  the  whole  was  a  plot 
to  get  the  witness  excluded ;  and  ho,  on  being  placed  in  the  cust(xly  of  a  macer,  became 
alarmed  and  admitted  that  such  was  the  fact.  In  Clark,  1790,  2  Hume,  868,  a  Crown 
witness  was  objected  to  on  the  ground  tbat  she  had  repeatedly  threatened  to  swear 
away  the  prisoner*fl  life,  and  had  asked  money  from  him  to  buy  off  her  evidence ;  but 
her  initial  examination  showed  that  she  was  a  friend  and  confidant  of  the  prisoner, 
with  whom  she  had  concerted  the  device  in  order  to  disqualify  herself.  See  also  Koss 
and  Ward,  1819,  2  Hume,  860,  note,  and  Crabb,  1827,  ib. ;  Sh.  Just.  Ca.,  208,  in  both 
of  which  cases  the  malicious  expressions  which  had  been  used  by  the  i^vitness  were  a 
device  of  this  kind.     See  also  supra,  §  1789  (t).  (t)  An  objection  founded  on 

malicious  expressions  was  disregarded,  because  they  had  been  uttered  after  citation,  in 
Harkness,  1797,  Burnett  418;  Tait  Ev.,  871. 
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was  only  stated  to  affect  the  credibility  of  the  witness  (to  which 
extent  proof  of  it  was  allowed)  the  question  did  not  arise,  whether 
a  witness  could  be  excluded  on  such  a  ground.  And  the  Court 
avoided  indicating  an  opinion  on  that  point  (m). 

The  rules  as  to  proving  the  objection  of  enmity,  are  noticed 
afterwards. 


CHAPTER  XV. — OF  CERTAIN  GROUNDS  OF  EXCLUSION  OF  WITNESSES 
EXISTING  FORMERLY,  BUT  NOW  ABOLISHED. 

In  the  preceding  chapters  a  number  of  instances  are  given  in 
which  the  old  exclusionary  rules  have  been  either  abohshed  or 
limited.^  The  other  grounds  of  inadmissibility  under  the  former 
law,  and  their  abolition,  will  now  be  noticed. 

§  1775.  At  one  time  women  were  generally  rejected,  both  in 
civil  and  criminal  cases  (a) ;  and  Erskine,  writing  in  the  year  1754, 
enumerates  as  exceptional  the  cases  in  which  they  were  then  re- 
ceived. Their  exclusion,  which  is  now  matter  of  history,  was  bor- 
rowed from  the  canonists ;  and  is  believed  to  have  arisen  more  from 
the  fancied  indecorum  of  their  appearing  in  court,  than  from  doubts 
as  to  their  trustworthiness  (6).  There  is  still  some  doubt  whether 
women  may  be  instrumentary  witnesses  (c). 

§  1776.  Poverty,  as  laying  witnesses  open  to  corruption,  was  a 
ground  of  exclusion  under  the  old  Scotch  law ;  which  admitted  no 
one  who  was  not  worth  the  "  Kings  unlaw,"  (£10  Scots,  or  16s.  8d. 
sterling)  (rf).  For  a  long  time  the  poverty  of  a  witness  has  ceased 
to  be  a  groimd  for  excluding  him. 

§  1777.  Until  recently  a  witness  was  rejected,  if  he  had  been 
convicted  of  a  crime  inferring  infamy  (e).    Such  convictions  created 

(tt)  King  V,  King,  1841,  4  D.,  124.  (a)  Stair,  8,  43,  9—2  Hume,  839— Ersk., 

4,  2, 22 — Supra,  I  1670  (a).    The  last  instance  of  exclusion  on  this  ground  seeros  to  have 
occurred  in  Wiseman  v.  Morrison,  1736,  M.,  16,743.  (b)  Compare  Burnett, 

888— Ersk.,  «(pfa— Moro's  Notes,  409.  (c)  See  mpra,  i  689. 

(d)  Stair,  4,  43,  9  (l)-Tait,  348— 5tipra,  §  1670  (a). 

(e)  The  rules  as  to  this  objection  will  be  found  in  2  Hume,  858 — Beirs  Pr.,  {  2248 
—Burnett,  400— Tait  Ev.,  846—2  Al.,  440.    The  crimes  which  inferred  infamy  were 


I  In  H.  M.  Adv.  V.  M*Gruire,  1857,  2  Iry.,  620,  the  subject  of  a  nation  with  which 
tliis  country  was  at  war  was  t  eld  a  competent  witness  in  a  criminal  trial. 
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in/a/mia  juris,  to  which  this  ground  of  exclusion  was  limited.  In- 
famia  facti — that  is,  infamous  character  or  criminality,  without 
conviction — however  great  and  notorious,  did  not  create  inadmis- 
sibility (/). 

At  common  law  the  competency  of  the  witness  could  be  restored 
by  royal  pardon  {g).  Consequently,  the  Crown  had  an  exclusive 
privilege  of  adducing  a  numerous  class  of  witnesses,  who  were  con- 
sidered so  unworthy  of  credit  as  to  be  inadmissible  for  any  other 
party. 

§  1778.  After  much  inconvenience  and  some  injustice  had  been 
occasioned  by  this  ground  of  exclusion,  especially  in  criminal  cases, 
a  statute  was  passed,  whereby  the  admissibility  of  one  who  had  been 
convicted  of  any  crime  except  perjury  or  subornation  of  perjury  was 
restored  on  his  having  undergone  punishment  (A). 

A  subsequent  statute  abolished  the  objection  of  infamy  as  a 
ground  for  excluding  witnesses,  reserving  its  effect  as  regards  their 
credibility  (i).  Now,  therefore,  inadmissibility  does  not  arise  from 
conviction  of  any  number  of  crimes,  however  heinous,  perjury  and 
subornation  not  excepted. 

The  rules  as  to  proving  conviction  of  a  crime,  and  as  to  its  effect 
on  the  credibility  of  the  witness,  are  noticed  afterwards. 

§  1779.     The  servants  and  retainers  of  a  party,  and  his  tenants 

perjury  and  sabomation  of  perjury,  forgery,  coining,  fraudulent  bankruptcy,  swind- 
ling, theft,  and  robbery ;  all  of  which  (except  the  last)  inyolved  a  crimen  falsi.  But 
none  of  these  crimes  created  infamy,  unless  the  offender  had  been  convicted  in  a  trial 
by  a  jury,  or  had  confessed  on  a  libel  for  such  a  trial ;  2  Hume,  864 — Tait  Ev.,  846 — 
Aitchison  v.  Patrick,  1836,  16  S.,  860.  And  accordingly,  deposition  of  a  clergyman  by 
the  General  Assembly  on  a  charge  of  theft  did  not  brand  him  with  infamia  juris,  but 
only  affected  his  credibility ;  Thomson,  1842,  1  Broun,  418. 

(/)  Bell's  Pr.,  supra — ^Tait  Ev.,  346— Al.,  «Mpra— Armstrong's  Assignees  r.  Leith 
Bank,  1884, 12  S.,  440.  The  text  is  illustrated  by  the  rule  of  common  law  under  which 
a  soeius  criminis  was  admitted ;  see  §  1694,  et  seq.  So  a  witness  against  whom  an  in- 
dictment for  a  crime  inferring  infamy  had  been  raised  was  admissible  as  a  witness ; 
Hannah,  1886,  Bell's  Notes,  266— Liddell,  1888,  ib.;  and  in  the  trial  of  a  woman  for 
having  instigated  boys  to  steal,  they  were  admitted  as  witnesses  for  the  Crown,  although 
theft,  if  followed  by  conviction  (which  it  had  not  been  as  to  them),  inferred  infamy; 
Fairlie,  1776,  2  Hume,  864.  So  it  went  only  to  the  credibility  of  a  witness  that  he  had 
perjured  himself  in  his  initial  examination;  M'Ghie,  1882,  Bell's  Notes,  266— -Hepburn, 
1886,  ib.— Mochrie,  1844,  2  Broun,  298— But  see  supra,  i  1789. 

{g)  Bell's  Pr.,  §  2248—2  Humej  866— Burnett,  404,  et  seq.— 2  Al.,  451— BeU's  Notes, 
267— Johnston,  1845,  2  Broun,  401.  (A)  11  Geo.  IV  and  1  WiU.  IV,  c.  87,  §  9. 

(f )  15  Vict.,  c.  27,  J  1.  This  act  provides  that  "  no  person  adduced  as  a  witness  in 
Scotland  .  .  .  shall  be  excluded  from  giving  evidence,  by  reason  of  having  been 
convicted  of,  or  of  having  suffered  punishment  for,  crime." 

2  c2 
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possessing  from  year  to  year,  used  to  be  inadmissible  as  witnesses 
for  him,  being  supposed  incapable  of  giving  independent  and  trust- 
worthy evidence  (i).  It  has  for  a  long  time  been  the  practice  to 
examine  such  witnesses,  leaving  the  jury  to  judge  whether  their 
situation  impairs  their  credibility  (I), 

§  1780.  The  tutors  and  curators  of  a  party  were  formerly  in- 
competent witnesses  in  his  favour,  on  account  of  their  supposed 
partiality  (m).  But  this  objection  came  in  course  of  time  to  bt* 
limited  to  cases  where  the  witnesses  were  parties  to  the  record,  or 
were  open  to  the  objections  of  interest  and  partial  counsel  (n).  Re- 
cent legislation  has  abolished  the  remains  of  this  ground  of  exclu- 
sion, except  where  the  tutor  or  curator  is  a  party  to  the  record  in 
certain  consistorial  causes  above  enumerated  (o). 

§  1781.  The  circumstance  of  the  witness  having  a  pecuniary 
interest  (p)  in  the  issue,  used  to  be  a  fruitful  source  of  disqualifica- 
tion (r).  For  a  number  of  years  the  tendency  of  the  Courts,  and 
especially  of  the  House  of  Lords,  had  been  to  limit  this  objection, 
by  only  appljang  it  wliere  the  witness  would  have  been  directly 
benefited  by  a  verdict  in  favour  of  the  adducer  (s).  If  he  would, 
he  was  inadmissible,  however  slight  the  benefit  might  be  (0,  and 
even  where  it  would  only  have  accrued  to  a  joint  stock  company  in 
which  he  was  a  shareholder  (u).     Such  a  state  of  the  law  in  a  com- 


{k)  Ersk.,  4,  2,  25— Tait  Ev..  870— %?ra,  §  1670  (a).  {t)  2  Hume,  843— 

Ivory's  Note  to  Erek.,  aupra — Tait,  supra.  (to)  Erek.,  4,  2,  26. 

(n)  Ivory's  Note  to  Ersk.,  »ttjt?ro— Tait  Ev.,  366.  (o)  15  Vict.,  c.  27.  i  1— 

16  Vict.,  c.  20,  i  8,  4—Supra,  U  1704.  5;  1730. 

(p)  In  several  cases  witnesses  were  held  disqualified  by  interest  to  preserve  charac- 
ter, OS  where  they  were  adduced  to  contradict  allegations  of  fraud  by  themselves ;  Glen- 
dinning  V.  Brown,  8th  December  1814,  F.  C.— Williamson  v.  Corrie,  1888,  12  S..  562 ; 
and  in  cases  of  divorce,  Carnithers,  1742,  and  Bell  v.  King,  21st  January  1797  (not 
rep.),  noted  in  Tait.  861,  where  the  alleged  paramour  was  adduced  to  prove  that  he  had 
not  committed  the  adultery  libelled  on.  But  this  ground  of  objection  to  admissibility 
was  overruled  in  the  more  authoritative  decisions  of  the  House  of  Lords  in  Marshall  r. 
Anderson,  1798,  M.,  16,787  (reversing),  and  of  the  Second  Division  of  the  Court  in 
Russell  V.  Listen's  Tr.,  1844,  6  D.,  1098.  (r)  The  former  law  on  this  subject 

will  be  found  in  BeU's  Pr.,  J  2244,  et  wj.— More's  Not^s,  413— Tait,  349,  860— Br. 
Synop.,  p.  1940— Sh.  Dig.,  vol.  ii,  p.  1047 ;  and  vol.  iii.  p.  366. 

(»)  The  progress  of  the  law  to  this  result  will  be  seen  from  comparing  the  rules 
stated  in  More,  Bell,  and  Tait,  tU  supra,  with  the  judgments  in  the  House  of  Lords  in 
Ralston  v,  Rowat,  1883,  6  W.  S.,  468,  and  Wood  p.  Young,  1847,  6  BelKs  Ap.,  89;  in 
both  of  which  coses  the  decision  of  the  Court  of  Session  was  reversed. 

(0  Bell's  Tr.,  2246— Tait,  856.  (u)  As  in  National  Bank  v,  Forbes,  1849, 

12  D.,  437— Houston  r.  Aberdeen  Bank,  1849,  12  D.,  407. 
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mercial  country  often  obstructed  and  defeated  justice.  It  was, 
therefore,  altered  by  a  recent  act  (x),  which  provides  that  no  one 
adduced  as  a  witness  in  Scotland,  before  any  court  or  any  person 
authorised  to  take  evidence,  shall  be  excluded  on  account  of  in- 
terest. 

§  1782.  This  enactment  does  not  embrace  the  objection  of  in- 
terest in  regard  to  instruraentary  witnesses.  The  reason  seems  to 
be,  that  while  little  or  no  evil,  and  much  good,  are  likely  to  arise 
from  laying  the  evidence  of  interested  witnesses  before  the  jury, 
to  be  weighed  along  with  the  rest  of  the  proof,  there  would  be  con- 
siderable risk  of  impetration  and  fraudulent  concoction  of  deeds,  if 
the  attestation  of  them  by  persons  materially  interested  were  sufiS- 
cient.  A  deed  so  witnessed  could  not  be  received  without  addi- 
tional evidence  of  its  authenticity ;  and  this  would  conflict  with  the 
useful  principle,  that  attested  deeds  are  probative.  It  is,  therefore, 
both  just  and  expedient  that  the  party  making  a  deed  should 
select  as  witnesses  to  it  persons  who  are  omni  exceptione  majores. 
No  inconvenience  is  occasioned  by  this  rule  ;  which,  indeed,  would 
be  followed  in  practice  by  all  respectable  and  judicious  conveyan- 
cers, even  if  it  were  no  longer  compulsory. 

§  1783.  It  has  already  been  seen  that  instrumentary  witnesses 
are  not  rendered  incompetent  by  interest  which  is  not  both  direct 
and  considerable  (y). 

§  1784.  The  remarks  made  in  a  previous  chapter  (z)  as  to  the 
credibility  of  party-witnesses  apply,  in  a  great  measure,  to  those 
who  have  a  material  interest  in  the  issue.  The  latter,  however,  are 
not  subject  to  the  bias  which  litigation  produces,  especially  in  per- 
sons of  keen  or  obstinate  temperament. 

§  1785.  Witnesses  used  also  to  be  rendered  inadmissible  by 
uUroneousnesa, — that  is,  appearing  to  give  evidence  without  having 
been  cited  by  the  proper  officer ;  which  was  suj)posed  to  indicate 
partisanship  in  favour  of  the  person  adducing  (a).  This  objection 
is  now  abolished  as  regards  the  admissibility  of  witnesses,  any  effect 
it  may  have  on  their  credibility  being  left  to  the  jury  (fe).  There 
is  no  reason  whatever  to  suppose  that  a  witness  is  biassed  because 

(x)  15  Vict.,  c.  27,  {  1.  The  ezclusionazy  rule  had  been  slightly  modified  by  8  and 
4  Vict.,  c.  26,  and  8  and  9  Vict.,  c.  88,  }  88.  (y)  See  tupra,  §  690, 

(2)  Supra,  I  1718.  (a)  Stair,  4,  48,  9  (5)— Tait  Ev.,  369— Brown  a  Syuop., 

p.  1958.  {b)  15  Vict.,  c.  27,  §  1.    The  objection  hud  been  abolished  in  criminal 

cases  by  9  Geo.  IV,  c.  29,  §  10.  Before  these  statutes  there  had  for  some  time  l)efn  a 
tendency  to  confine  it  to  the  credibility  of  the  witness;  Bell's  Pr..  J  2208  (4). 
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he  appears  in  Court  without  a  citation,  which  in  most  cases  is  au 
unnecessary  piece  of  form. 


CHAPTEK    XVI. — OF  WITNESSES  DISQUALIFIED  AS  TO  ONE  OF 
SEVERAL  PARTIES. 

§  1786.  When  several  parties  are  associated  on  the  same  side  of 
a  cause,  a  witness  disqualified  as  to  one  of  them  is  inadmissible  as 
regards  all  the  others,  on  every  part  of  the  cause  in  which  they  are 
mutually  interested  (c).  The  reason  is,  that  the  interests  of  par- 
ties on  the  same  side  are  usually  so  interwoven,  that  it  is  impos- 
sible to  estimate  what  effect  circumstances  which  render  a  witness 
inadmissible  as  to  one  of  them  might  have  on  his  statements  in  re- 
gard to  the  others.  Accordingly,  where  several  prisoners  are  tried 
together  on  the  same  indictment,  the  wife  of  one  of  them  is  inad- 
missible, either  for  or  against  the  others,  in  any  charge  in  which 
her  husband  is  involved  (d).  In  one  case,  where  one  of  two  panels 
charged  on  the  same  libel  had  been  fugitated  for  failing  to  stand 
trial,  it  was  proposed,  on  the  part  of  the  Crown,  to  adduce  his  wife 
as  a  witness  against  the  other  prisoner ;  but  the  Lord  Justice-Clerk 
Boyle  said  that  she  ought  not  to  be  called,  and  the  other  judges 
were  rather  of  the  same  opinion  (e).  An  opposite  decision  was 
pronounced  a  few  years  afterwards  (/),  and  seems  to  be  correct, 
because  the  absent  husband  could  not  be  affected  by  the  verdict  in 
the  case  where  his  wife  was  tendered. 


(c)  2  Al.,  533— Tait  Ev.,  872. 

(d)  Wilson,  1826,  Syme,  40— Clark  and  Greig,  1842,  1  Broun,  260— Law  and 
Others,  1817  (not  rep.),  ncitcd  in  2  Al.,  633— Burnett.  607— See  also  Fagan  v.  M*Kenzie, 
1849,  J.  Shaw,  261— M'Manua.  1833,  BeU's  Notes,  261— Con/ra,  Hutchison  and  Otlier», 
1814,  2  Hume,  347 ;  Burnett,  aupra,  where  the  wife  of  one  of  several  prisoners  was  ad- 
duced for  the  Crown  without  objection,  the  questions  put  to  her  relating  chiefly  to  the 
f^uilt  of  the  other  prisoners.  In  Smith  and  Brodie,  1788,  2  Hume,  849,  the  Court  were 
understood  to  be  of  opinion  that  while  the  wife  of  one  of  two  prisoners  could  not  be  al- 
lowed to  give  evidence  against  her  husband,  she  was  a  competent  witness  against  an- 
other panel  tried  along  with  liim  on  the  same  indictment.  In  a  subsequent  case,  how- 
ever (Cavin  v.  Montgomerie,  1839,  9  8.,  217,  note),  groat  doubt  was  expressed  from  the 
Bench  as  to  the  authority  of  this  case;  and  it  has  been  said  to  be  erroneous,  Todd,  1886. 
B<«irH  Notes.  261.     It  is  challenged  by  Mr  Burnett,  p.  607. 

(e)  Todd,  18.'J\  BcllV  Notes,  261.  (/)  (Mark  and  (Jreig,  1842.  1  Broun.  260. 
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§  1787.  Again,  a  witness,  inadmissible  on  the  ground  of  agency 
for  one  of  several  prisoners,  was  rejected  as  to  them  all  (gr).  And 
where  witnesses  tendered  for  one  of  the  panels  to  prove  an  alibi 
were  challenged  as  having  been  tampered  with  by  persons  acting 
under  his  authority,  the  Court  "expressed  a  unanimous  opinion 
that  if  the  witnesses  had  been  inadmissible  for  him,  they  could  not 
have  been  examined  for  the  other  panels  "  (A). 

§  1788.  It  follows  from  this  rule,  that  if  one  of  several  pri- 
soners indicted  on  the  same  charge  wishes  to  adduce  his  fellow-pri- 
soner's wife  (or  any  witness  inadmissible  for  a  fellow-prisoner),  he 
ought  to  apply  to  the  Court  to  have  the  trials  separated  (i) ; — a 
motion  which  will  not  likely  be  refused.  So  if,  in  the  course  of  a 
trial  of  several  prisoners,  a  Crown  witness  is  objected  to  on  a  ground 
which  directly  applies  only  to  one  of  them,  the  prosecutor  may 
abandon  the  case  as  regards  that  prisoner,  and  proceed  with  it 
against  the  others  (^•).  If  the  objection  is  known  to  the  prosecutor 
before  the  trial  begins,  he  may  try  the  prisoners  separately,  and  ad- 
duce the  witness  against  the  prisoner  to  whom  the  objection  does 
not  apply. 

§  1789.  In  civil  cases  Lord  Kilkerran  lays  down,  that  "  where 
more  persons  pursue  or  are  pursued  mper  eodem  medio  concludendi, 
an  objection  made  to  a  witness  of  any  one  of  the  defenders  is  like- 
wise sustained  to  cast  him  from  being  a  witness  for  any  of  the 
rest "  (J).  Accordingly,  the  relations  of  one  of  the  parties  have  re- 
peatedly been  excluded  as  to  all  the  others  who  were  interested 
along  with  him  on  the  matter  in  issue  (m).  Nor  was  the  objection 
removed  by  the  name  of  the  pursuer,  to  whom  the  witness  was  re- 
lated, being  withdrawn  before  the  trial  conmienced  ;  because  he 
remained  liable  with  the  others  for  the  expenses  incurred  during 
his  compearance  (n).  But  where  a  witness  is  incompetent  as  re- 
gards one  of  several  defenders,  the  pursuer  may  consent  to  decree 
of  absolvitor  in  favour  of  that  defender,  and  adduce  the  witness 
against  the  others,  provided  the  instance  as  against  them  would  be 
good. 

{g)  O'Neills.  1801,  Burnett,  007 ;  2  Al.,  636.  (A)  Hunter  and  Others,  1838, 

2  Swin.,  1 ;  BeU'a  Notes,  267,  S.  C— 5wpra,  §  1744.  (i)  M'Manua,  1833,  BeU  s 

Notes,  261— See  tupra,  §  1699.  {k)  Rntherfurd,  1888,  Bell's  Notes,  251— 

Fagan  r.  Mackenzie,  1849,  J.  Shaw,  261.  (/)  Qray  v. ,  and  Barvny  of 

Tillibolo  V. ,  1762,  hoth  reported  in  M.,  16,764.  (m)  Gray  and  Barony  of 

Tillibole,  wpra— Erskine  v.  Robertson,  1684,  M.,  16,692— Hunter  v.  Robb,  1766,  M., 
16,769— Angus  r.  Mag.  of  Kdinburgh,  1827.  4  Mur.,  341.  »(n)  Angus  v.  Mag.  of 

Edinburgh,  atfjtra. 
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§  1790.  A  point  of  some  nicety  on  this  head  occurred  in  an  ac- 
tion of  reduction-improbation,  raised  by  Miss  Gavin,  of  a  bill  bear- 
ing to  be  drawn  by  Crawford  on,  and  accepted  by  her,  and  to  be  in- 
dorsed by  Crawford  to  Montgomerie ;  the  action  being  laid  against 
both  Crawford  and  Montgomerie,  on  the  ground  of  fraud  and  for- 
gery of  Miss  Gavin's  signature.  Crawford  gave  in  defences,  stating 
tliat  his  pretended  signatures  were  also  forged,  and  consenting  to 
decree  of  reduction  ;  which,  however,  Miss  Gavin  did  not  take 
against  him.  The  case  having  then  proceeded  to  trial,  on  a  record 
between  Miss  Gavin  and  the  trustee  on  Montgomerie's  bankrupt 
estate,  who  denied  the  forgery,  Crawford's  wife  was  held  admissible 
as  a  witness  for  Miss  Gavin,  on  the  ground  that  as  any  interest  which 
Crawford  might  have  had  was  against  that  party,  and  as  the  verdict 
could  not  be  used  in  his  favour  in  any  subsequent  proceedings,  he 
would  have  been  admissible  ;  and  consequently,  tliere  was  no  reason 
for  excluding  his  wife  (o).  This  case,  it  will  be  observed,  occurred 
before  the  statute  admitting  party-witnesses  was  passed  ;  and 
therefore  the  Court  must  have  regarded  Crawford  as  in  effect  not  a 
party  to  the  cause,  although,  in  point  of  form,  his  name  still  ap- 
peared on  record. 

It  has  already  been  seen  how  far  improper  proceedings  by  per- 
sons for  whom  one  of  the  prosecutors  is  responsible  will  render 
witnesses  incompetent  in  criminal  trials  at  the  joint  instance  of  the 
Crown  and  a  private  prosecutor  (/)). 


CHAPTER  XVII.— OF  ADMITTING  EXCEPTIONAL  WITNESSES  WHERE 
THERE  IS  PENURIA  TESTIUM. 

§  1791.  The  exclusionary  rules  of  the  old  law  were  relaxed 
where  the  only  evidence  of  which  the  case  admitted  was  of  a  kind 
generally  incompetent  (a).  Under  this  rule  the  near  relations  and 
servants  of  a  party  were  admitt<}d,  cum  nota,  to  prove  facts  which 

(o)  Gaviu  V.  Montgomerie,  1880,  9  S.,  213.  With  this  case  compare  Rankin  v. 
Dickson,  1847,  9  D.,  1048~Clmnter  r.  Borthwick.  1848,  10  ib.,  1644,  1670. 

(p)  See  supra,  g§  1786,  1744.  (a)  The  rules  on  this  point  will  be  found 

in  Stair,  4,  43,  8— Ersk.,  4,  2,  26.  7— Tait  Ev.,  873,  el  aeq.  As  to  the  effect  of  penuria 
Uttium  on  the  admissibility  of  judgt's,  see  infra^  {  1884. 
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occurred  in  his  family,  as  better  evidence  of  tbem  could  not  be  ex- 
pected. In  one  case,  even  the  wife  of  a  party  charged  with  murder 
was  admitted  as  a  witness  for  him,  to  prove  a  fact  which,  from  its 
occult  nature,  was  not  likely  to  admit  of  better  evidence  (6).  And, 
as  already  seen,  the  law-agent  of  a  party  could  be  adduced  to  prove 
the  execution  and  delivery  of  deeds  which  he  had  prepared  or  at- 
tested, and  other  matters  upon  which  he  was  a  necessary  witness  (c). 
This  is  also  the  ground  upon  which  the  oath  in  litem  (d),  and  the 
oath  in  supplement  (e),  are  admitted. 

§  1792.  This  principle  was  necessary  in  order  to  prevent  injus- 
tice in  cases  where,  if  such  exceptional  evidence  had  not  been  com- 
petent, the  discovery  pf  truth  would  have  been  often  defeated.  It 
demonstrated  the  erroneousness  of  the  exclusionary  system ;  for  if 
a  witness  of  doubtful  credibility  was  justly  received,  leaving  his 
credibility  to  the  jury,  when  his  trustworthiness  could  not  be  tested 
by  other  evidence,  what  good  reason  could  there  be  for  excluding 
him  in  other  cases  where  falsehood  was  much  less  likely  to  escape 
detection,  and,  consequently,  less  likely  to  be  attempted  (/)  ? 

A  detailed  notice  of  the  rules  «is  to  penuria  testium  is  now  un- 
necessary, as  they  had  reference  to  a  system  of  evidence  which 
modern  legislation  has  almost  entirely  abolished.^ 

(6)  Christie,  1881,  noted  mpra,  J  1716.  (c)  Supra,  J  1731. 

id)  Supra,  Jg  1&06,  1510.  (e)  Supra,  i  1515,  et  seq, 

(/)  Lord  Cockbum  observed,  in  Murray  v.  Sinclair,  1847,  9  D.,  598,  **  With  regard 
to  penuria  teatium,  I  always  thought  it  a  good  reason  for  excluding  a  badish  witness, 
that  there  was  no  other  person  who  could  speak  to  the  facts,  giving  him  thus  an  oppor- 
tunity of  saying  what  he  liked  without  fear  of  contradiction." 


1  In  U.  M.  Adv.  V.  Smith  and  Campbell,  1855,  2  Irv.,  40,  a  witness,  whose  name 
was  not  included  in  the  list  of  witnesses,  either  for  the  prosecution  or  the  defence,  was 
examined  at  the  desire  of  the  Court ;  his  evidence  being  considered  necessary  to  ex- 
plain certain  delusions  under  which  the  panel  was  said  to  labour. 
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TITLE   II. 

OF  OBJECTIONS  TO  THE  CREDIBILITY  OF  WITNESSES. 


§  1793.  Many  circumstances  in  the  situation  and  character  of 
a  witness,  and  his  connection  with  the  cause  or  with  the  parties, 
although  they  would  not  be  good  grounds  for  excluding  him,  may 
materially  impair  his  credibility.  These  considerations  are  for  the 
jury  in  weigliing  the  evidence.  By  estimating  the  probable  strength 
of  the  biassing  influence,  and  observing  the  manner  of  the  witness 
when  under  examination,  the  intrinsic  probability  and  consistency 
(or  the  reverse)  of  his  statements,  and  their  corroboration  or  con- 
tradiction by  the  rest  of  the  proof,  an  intelligent  jury  will  usually 
form  a  correct  opinion  how  far  such  evidence  is  credible. 

§  1794.  As  to  impugning  the  character  of  a  witness,  an  imp(»r- 
tant  distinction  exists  in  Scotland  between  doing  so  on  the  ground 
that  he  has  committed  a  specified  crime,  and  alleging  generally 
that  he  is  disreputable  and  unworthy  of  credit. 

At  a  time  when  the  infamia  juris  consequent  upon  conviction 
for  the  more  heinous  crimes  was  a  ground  of  exclusion,  conviction 
of  the  witness  for  slighter  offences,  which  indicated  a  disregard  of 
truth  or  honesty,  might  be  proved  as  affecting  his  credibility  (a). 
This  is  now  the  rule  also  as  to  the  crimes  which  formerly  disquali- 
fied, infamy  being  no  longer  a  ground  of  exclusion  (6).  But  when 
the  offence  pointed  at  does  not  indicate  either  disregard  of  truth  or 
general  depravity  of  character  (e.^.,  a  breach  of  the  peace,  trifling 
assault,  and  most  police  offences),  the  Court  are  in  the  practice  of 
stopping  inquiry  regarding  it,  as  being  irrelevant. 

(a)  2  Hume,  354—2  AL.  440— Tait  Ev.,  346,  402— Donald,  1881,  BeH'a  Notes,  256 
—Thomson  and  Martin,  1882,  1  Broun,  413.  (b)  16  Vict.,  c.  27,  §  1— 

SujyrOy  §  1778. 
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§  1795.  If  the  witness  has  not  been  convict<5d  of  the  alleged 
offence,  the  party  may  not  lead  proof  of  it  in  order  to  impair  his 
credibility ;  because  a  person  ought  not  thus  to  be  put  on  his  trial 
incidentally  when  he  could  not  be  prepared  with  a  defence,  and  be- 
cause, in  general,  the  party  who  states  the  objection  has  no  title  to 
prosecute  for  the  crime.  Besides,  if  such  an  inquiry  were  compe- 
tent, tliere  might  often  be  several  incidental  trials  of  witnesses  in 
the  course  of  the  trial  in  which  they  are  tendered ;  the  consequence 
of  which  would  not  only  be  to  produce  confusion  and  delay,  but  also 
to  disturb  the  attention  of  the  jury  in  judging  of  the  case  before 
them,  thereby  producing  the  risk  of  an  erroneous  verdict  (c). 

§  1796.  But  it  is  competent  to  ask  any  witness  if  he  has  com- 
mitted a  crime  which  affects  his  credibility,  whether  he  has  been 
tried  for  it  or  not ;  the  witness,  however,  being  entitled  to  decline 
to  answer  the  question  (d).  This  point  was  deliberately  settled  in 
the  trial  of  Burke  and  Macdowall  for-  murder,  where  the  counsel 
for  the  prisoners  were  allowed  to  ask  Hare  (who  was  tendered  as  a 
socivs  criminis)  whether  he  had  been  engaged  in  any  other  murders 
besides  the  one  then  before  the  jury ;  the  Court,  however,  warning 
him  that  he  had  right  to  decline  answering  (e).  Since  that  deci- 
sion, witnesses  have  repeatedly  been  asked  whether  they  had  com- 
mitted perjury  (/),  theft  (gr),  and  other  crimes  affecting  their  cre- 
dibility ;  and  in  one  case  a  witness  was  asked  whether  he  had  been 
engaged  in  lifting  dead  bodies ;  that  being  supposed  to  indicate  a 
desperate  and  degraded  character  (h). 

§  1797.  Where  a  witness  had  given  a  negative  answer  to  a 
question  of  this  kind,  it  was  held  incompetent  to  interrogate  him 
upon  specific  facts,  with  the  view  of  inferring  his  guilt,  for  that  is 
an  underhand  way  of  criminating  liim  (i).  Nor  is  a  party  entitled 
to  ask  an  adverse  witness  if,  when  he  gave  evidence  on  a  previous 
trial,  the  presiding  judge  expressed  an  opinion  that  he  had  perjured 
himself  (j).     But  a  witness  may  be  asked  whether,  at  the  time  of 


(r)  2  Hume.  3r>3— Burnett,  397—2  Al.,  446— Macf.  Pr.,  162— Tait  Ev.,  346,  482— 
auil  cji.«cs  cited  in  those  wurka.  (d)  Tait  Ev..  428—2  Al.,  627— Bell's  Notes, 

266-f).  (e)  Burke  au.l  MacclowaU,  1828,  Syme,  364. 

(/)  Peudar,  1836,  1  Swin.,  25— Bell'H  Notes,  266— Brown  and  Others,  infra,  (J). 

(y)  Millar,  1837,  1  Swin,,  480.     See  also  Blair,  1844,  2  Broun,  167. 

(A)  Ferguson  and  Otliers,  1820  (not  rf[H)rted),  1  Al.,  2K>;  and  2  ib.,  627. 

(i)  Miller,  1837,  1  Swin..  483.  (J)  Pendar.  1836,  1  Swin.,  26;  IMls 

Notes,  265,  S.  0.  But  see  Brown  and  Others.  BtH'f  Notes,  ib..  where  a  question  of  this 
nature  was  put  without  objection. 
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examinatioii,  he  stands  iiulicted  fur  a  crime  (k).     This,  indeed,  is 
more  fair  to  the  witness  than  to  ask  whether  he  committed  tlie  of- 
fence, and  leave  him  to  decline  answering ;  l)ecau8e  his  declinature 
might  prejudice  him  in  his  own  trial.     A  witness  is  hound  to  an-  ' 
swer  whether  he  has  been  convicted  of  a  specified  crime  (l), 

§  1798.  It  is  also  competent,  w^th  the  view  of  discrediting  a 
witness,  to  ask  him  whether  he  committed  an  oflfence  which,  al- 
though not  indictable,  manifests  a  want  of  truthfulness.  Thus,  in 
an  action  of  divorce  for  adultery,  where  the  pursuer  adduced  a 
former  servant  of  the  defender,  the  latter  was  allowed  to  ask  her  in 
cross-examination,  whether  "  she  had  been  frequently  found  fault 
with,  by  various  persons  in  whose  service  she  was,  for  listening  at 
doors  and  windows,  and  telling  lying  stories," — it  being  explained 
to  the  witness  that  she  was  entitled  to  decline  answering  (w). 

§  1799.  But  while  the  credibility  of  a  witness  may  be  impugned 
on  the  specific  grounds  thus  noticed,  it  is  firmly  established  in  this 
country  that  (except  in  one  class  of  cases)  the  party  against  whom 
a  witness  is  adduced  may  not  assail  his  character  by  alleging  or 
l)roving  generally  that  he  is  a  dissolute  and  base  person,  or  one  who 
cannot  be  believed  on  his  oath  (n).  The  reason  is,  that  a  sweeping 
and  summary  impeachment  of  a  witness  on  such  grounds  would  be 
unfair,  not  only  to  the  party  adducing  him,  who  is  not  likely  to  be 
prepared  with  evidence  to  meet  such  aspersions,  but  also  to  the 
witness,  as  it  might  seriously  injure  his  character,  without  his  hav- 
ing had  any  warning  of  the  challenge,  or  any  opportunity  to  vindi- 
cate himself.  Moreover,  such  investigations  would  burden  and 
prolong  the  trial ;  while  they  would  seldom  aid  in  discovering  the 
truth,  owing  to  the  rashness  and  lubricity  usually  exhibited  in  such 
general  evidence,  and  to  the  wide  field  which  they  would  open  to 
the  indulgence  of  bad  passions. 

§  1800.  The  only  exceptions  to  this  rule  are  prosecutions  for 
rape  and  assault  with  intent  to  ravish.     It  is  the  constant  practice 


(k)  Hannah  and  Higgins,  1886,  BeU's  Notes,  256.  (/)  Johnston,  1846, 

2  Broun,  401.  (m)  King  t>.  King,  1842,  4  D.,  690. 

(n)  2  Hume,  862—2  Al.,  627— Tait  Ev.,  402— Bell's  Notes,  264~E.  Fife  r.  E.  Fife*8 
Tr.,  1816, 1  Mur.,  181— Baillie  t>.  Bryson,  1818,  lb.,  819,  882— Wight,  1886,  1  Swin., 
47.  The  rule  in  the  text  was  applied  in  regard  to  two  witnesses  who  were  respectively 
nine  and  twelve  years  old ;  the  Court  refusing  to  allow  a  subsequent  witness  to  be  asked 
"  whether,  from  her  knowledge  of  them,  she  could  place  any  reliance  on  their  recollec- 
tion of  stories,"  or  "  whetlier  they  were  veracious  boys ;"  Galloway,  1886, 1  Swin.,  282 ; 
Buirs  Notes,  254,  S.  C. 
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in  criminal  trials  for  such  oflences  to  allow  a  full  investigation  as 
to  the  character  for  chastity  of  the  alleged  sufferer,  because  proof 
that  she  is  unchaste  is  circumstantial  evidence  to  rebut  the  charge ; 
while  so  much  depends  on  the  truth  of  her  statements,  and  there  is 
so  great  risk  of  her  story  having  been  concocted  in  a  fit  of  jealousy, 
or  with  the  view  of  extorting  money,  or  covering  her  shame  when 
discovered  in  a  voluntary  connection,  that  a  full  inquiry  into  her 
character  is  requisite  to  enable  the  jury  to  estimate  her  credibility. 

The  authorities  on  this  point  are  cited  in  a  previous  chapter  (o), 
where  the  competency  of  proving  the  woman's  character  in  civil 
actions  laid  on  seduction,  and  kindred  cases,  is  also  noticed  (p), 

§  1801.  It  has  been  held  that,  in  a  trial  for  forgery  of  a  bill,  the 
witness  whose  name  was  alleged  to  have  been  forged  might  be 
asked  whether  he  was  in  embarrassed  circumstances,  and  that  he 
was  not  entitled  to  decline  answering  tlie  question,  as  it  involved 
merely  his  mercantile  credit,  and  not  his  general  character  (r). 

§  1802.  The  law  of  England  differs  widely  from  our  system  as 
to  challenging  the  character  of  a  witness ;  for,  while  it  does  not 
allow  a  party  against  whom  the  witness  is  adduced  to  prove  parti- 
cular facts  or  transactions  which  tend  to  discredit  him,  it  admits 
proof  that  the  general  character  of  the  witness  is  such  that  he  is 
unworthy  of  belief  when  on  his  oath.  The  reason  is,  that,  althougli 
one  cannot  be  expected  to  be  prepared  with  evidence  to  rebut  spe- 
cific charges  (the  proof  of  which  also  involves  a  collateral  issue),  it 
is  likely  that  every  respectable  man  will  be  able  to  support  his 
general  character  when  it  is  attacked. 

§  1803.  The  credibility  of  a  witness  is  often  impaired  by  cir- 
cumstances which  tend  to  bias  him  in  the  particular  cause,  or 
which  indicate  a  leaning  to  favour  one  of  the  parties.  Each  easy 
of  this  kind  must  be  determined  by  its  own  circumstances ;  nor 
can  any  precise  rules  be  laid  down  upon  the  subject.  It  has  been 
well  observed  that,  "  generally,  any  feeling  or  purpose  in  the  mind, 
from  whatever  motive,  which  may  dictate  false,  or  prompt  exagger- 
ated and  highly  coloured  statements  in  the  cause,  and  so  render 
reliance  on  the  purity  of  the  evidence  either  unsafe  or  questionable, 
is  material  to  be  knowii,  and  may  affect  the  credibility  of  the  wit- 
ness "  («). 


(o)  Supra,  ii  28,  29.  (/»)  Supra,  U  28,  26,  27.  (r)  Pendor, 

1886,  1  Swin.,  26 ;  Beirs  Notes,  268,  S.  C.  (a)  Per  L.  Just.-aerk  Hope  in 

Kingr.Kinp.  1841.4  1).,  128. 
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§  1804.  The  case  in  wliicli  tlie.se  observations  were  made,  is  a 
good  illustration  of  the  general  doctrine.  It  was  an  action  of  di- 
vorce for  adultery,  where  the  credibility  of  a  witness  for  the  pursuer 
was  impugned  on  the  ground  of  malice  to  the  alleged  paramour ; 
and  the  Court  allowed  the  objection  to  be  proved,  because,  if  such 
malice  existed,  the  witness  had  a  bias  to  criminate  the  alleged 
paramour,  and,  as  a  consequence,  to  prejudice  the  defender. 

As  already  observed,  the  old  objections  of  relationship,  interest, 
and  agency  and  partial  counsel,  although  no  longer  existing  as 
grounds  of  exclusion,  remain  in  so  far  as  they  may  affect  the  credi- 
bility of  the  witnesses  who  are  subject  to  them  (t);  and,  of  course, 
the  credibility  of  party-witnesses  is  still  more  open  to  question  (w). 

§  1805.  Nothing  is  so  fatal  to  the  credibility  of  a  witness  as 
contradictions  in  his  statements  to  the  jury ;  for,  while  other  objec- 
tions are  founded  on  the  probability  of  his  emitting  false  or  partial 
testimony,  in  this  case  his  untrustworthiness  is  proved  out  of  his 
own  mouth.  At  the  same  time,  evidence  so  tainted  ought  not  to 
be  cast  aside  under  the  old  nxeixim  f ahum  in  uno/almim  in  omnibus; 
for  perjury  seldom  or  never  extends  over  the  whole  statements  of  a 
witness,  and  the  contradictions  may  have  arisen  from  thoughtless- 
ness rather  than  from  an  intention  to  deceive.  It  often  happens, 
also,  that  the  motive  to  falsehood  is  limited  to  one  branch  of  the 
case,  as  where  the  witness  desires  to  favour  one  of  several  prisoners, 
or  to  prevent  some  bad  consequence  to  himself;  while  (as  already 
noticed)  he  may  have  attempted,  by  pretending  bribery  or  malice, 
atheism,  or  some  other  ground  of  exclusion,  to  escape  from  giving 
evidence  against  a  friend.  It  is  peculiarly  the  province  of  the  jury 
to  examine  and  weigh  such  evidence.  No  doubt  the  presence  of  a 
single  falsehood  taints  the  whole  of  the  witness'  statement ;  yet  if 
parts  of  it  appear  to  be  emitted  with  candour,  if  they  are  beyond 
the  scope  of  the  biassing  influence,  and  if  they  are  probable  in  them- 
selves, or  are  corroborated,  they  ought  to  receive  from  the  jury  that 
effect  which  they  produce  in  an  intelligent  mind.  This  is  the  view 
which  a  late  eminent  judge,  remarkable  for  his  knowledge  of 
human  character  and  his  almost  intuitive  perception  of  truth,  used 
to  take  even  in  cases  where  falsehood  was  so  manifest  that  the  wit- 
ness was  committed  on  the  spot  on  a  charge  of  perjury  (x).     It  is 


{t)  16  Vict.,  c.  27,  2  1— See  »upra,  §§  1728,  9 ;  1782,  3  ;  1781. 

(m)  See  tupra,  g  1718. 

(z)  In  M»Ghie  and  Others,  1832,  the  short  note  of  the  case  preserved  in  Beirs  Notes, 
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still  more  appropriate  in  the  common  case  of  a  witness  prevaricat- 
ing or  giving  evasive  answers  ;  for  the  skilful  and  sifting  examina- 
•  tion  to  which  such  a  witness  is  subjected  from  the  Bar  and .  the 
Bench  seldom  fails  to  extract  more  truth  than  falsehood  from  bim. 

§  1806.  It  used  to  be  incompetent  to  prove,  either  by  the  exa- 
mination of  the  witness  himself,  or  by  other  evidence,  that  he  had 
previously  made  a  diflferent  statement  from  that  admitted  by  him 
in  the  witness-box  (y).  The  reason  for  this  rule  was,  that  what  a 
witness  states  on  oath  ought  not  to  be  contradicted  by  hearsay  of 
loose  statements  which  he  has  made  without  that  solemn  sanction, 
and  that  if  one  party  were  allowed  to  discredit  the  deposition  by 
proving  such  contradictory  statements,  the  opposite  party  should 
be  allowed  to  prove  other  statements  by  which  the  deposition  might 
be  corroborated,  whereby  much  loose  hearsay  proof  would  be  intro- 
duced on  both  sides  of  the  case.  A  recent  statute  abolished  this 
old  rule,  and  enacted,  that  "  it  shall  be  competent  to  examine  any 
witness  who  may  bo  adduced  in  any  action  or  proceeding,  as  to 
whether  he  has,  on  any  specified  occasion,  made  a  statement  on 
any  matter  pertinent  to  the  issue  differing  from  the  evidence  given 
by  him  in  such  action  or  proceeding,  and  it  shall  be  competent  in 
the  course  of  such  action  or  proceeding  to  adduce  evidence  to  prove 
that  such  witness  has  made  such  different  statement  on  the  occa- 
sion specified  "  (z).  There  can  be  little  doubt  of  the  justice  of  this 
new  rule ;  which  proceeds  on  the  principle  that  a  witness  who  has 
previously  made  statements  contradictory  of  his  deposition  is  not 
so  worthy  of  credit  as  one  whose  statements  have  been  consistent. 

§  1807.  By  limiting  the  inquiry  to  a  "  specified  occasion,"  the 
statute  prevents  witnesses  from  being  annoyed  by  such  examina- 


256,  bears,  that  Lord  Jnstice-General  Boyle  (then  Lord  Justice-Clerk)  observed  to  the 
jiirj,  "  I  do  not  say  that  their  committal  (on  a  charge  of  perjury)  excludes  the  evidence 
of  these  two  women,  but  only  that  the  jury  must  attend  to  the  matter  contained  in  their 
depositions,  and  the  manner  in  which  it  was  delivered."  And  in  Hepburn,  1886,  Bell's 
Notes,  ib.,  it  is  said  that  his  Lordship  "  held  that  the  correct  course  for  the  jury  to  pur- 
sue in  judging  of  the  evidence  of  the  witness,  which  was  opposed  to  that  of  others  in  the 
case,  was  to  recollect  the  whole  of  his  demeanour  and  the  way  in  which  he  delivered 
his  testimony,  and  then  to  determine  which  was  to  be  believed."  The  view  taken  in 
these  cases  is  more  correct  than  that  adopted  in  Muir,  1798,  2  Hume,  878,  and  separate 
report,  p.  62,  8,  where,  on  a  witness  for  the  prisoner  having  prevaricated  in  liis  initial 
examination,  the  Court  committed  him  to  prison  without  examining  him  in  catua. 

(y)  2  Hume,  481 ;  409,  note— Burnett,  463—2  Al.,  622— Tait  Ev.,  408— Compared 
with  Mills,  1844,  2  Broun,  276,  where  the  previous  stntemeuts  of  the  witness  were 
proved  as  part  of  the  res  gesta.  (z)  16  Vict.,  c.  27.  §  8.     See  mpra,  ?  101. 
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tions,  where  there  is  no  ground  for  supposing  that  their  statements 
have  been  contradictory.^  The  statute  also  requires  the  witness  t<> 
be  cross-examined  on  the  point,  before  other  evidence  upon  it  is 
adduced ;  because  apparent  contradictions  in  a  person's  statements 
often  arise  from  the  individual  to  wliom  they  were  addressed  hav- 
ing misunderstood  or  misremembered  them;  and  justice  both  to 
the  witness  and  to  the  party  who  adduces  him,  requires  that  he 
slioidd  have  an  opportimity  to  explain  himself.^ 

§  1808.  There  is  no  limitation  as  to  the  nature  of  the  previous 
occasions  on  which  the  inconsistent  statements  are  supposed  to 
have  been  made.  If,  however,  they  were  made  on  oath,  the  witness 
may  decline  answering  whether  he  emitted  them ;  as  such  a  ques- 
tion involves  a  charge  of  perjury  (a).*  But  whether  he  declines  or 
gives  a  negative  answer,  the  party  against  whom  he  is  adduced  may 
prove  the  statements  founded  on.  Nor  is  there  an  exception  of 
previous  statements  made  by  the  witness  on  precognition.  But  the 
Court  would  likely  discourage  a  lengthened  inquiry  as  to  such  state- 
ments ;  otherwise  the  solemn  deposition  of  a  witness  might,  in 

(a)  See  sections  on  witnesses  declining  to  answer  questions  which  tend  to  criminate 
them,  tn/ra,  {  2016,  et  seq. 


1  See  as  to  construction  of  the  words  in  the  statute  "  a  specified  occasion,"  H.  M. 
Adv.  V.  Wilson,  1861,  4  Irv.,  46.     The  case  was  special. 

2  In  Ross  V.  Fraser,  1868,  1  Macph.,  788,  Lord  Cowan  ohserved,  that  where  in  a 
case  of  filiation  it  was  proposed  to  contradict  the  principal  witness  hy  other  evidence  to 
be  afterwards  led  upon  matters  which,  if  true,  she  must  be  acquainted  with,  it  was  only 
fair  and  just  that  she  should  be  cross-examined  upon  the  points  on  which  it  was 
proposed  to  contradict  her.  Where,  however,  evidence  comes  out  suddenly  and  un- 
awares tending  to  afiect  the  credibility  of  a  previous  witness  (as,  for  instance,  evidence 
of  malicious  feelingj,  it  is  not  incompetent  to  receive  the  evidence  although  the  previous 
witness  was  not  examined  on  the  matter;  Robertson  v.  Mackenzie,  1866,  2  Irv.,  411. 
The  4th  section  of  the  Evidence  Act,  16  Vict.,  c.  27,  provides  for  such  a  case  by  allow- 
ing the  judge  to  recall  the  previous  witness. 

3  An  action  was  raised  by  the  trustee  on  a  sequestrated  estate  for  reduction  of  an  as- 
signation granted  by  the  bankrupt  before  his  sequestration.  After  the  adjustment  of 
issues  the  defender  moved  the  Court  for  a  diligence  to  recover  the  deposition  emitted  at 
his  examination  by  the  bankrupt.  The  Court  granted  the  diligence,  on  the  ground  that 
it  was  possible  that  the  deposition  might  be  used  as  evidence  in  the  case.  ''  If  the  bank- 
rupt is  examined  as  a  witness,  and  gives  an  account  of  the  transaction  referred  to  in  the 
action  different  from  what  he  gave  in  his  examination  under  the  Bankrupt  Act,  the  de- 
fender's counsel  would  be  entitled  to  ask  whether  he  had  not  given  a  different  account 
of  the  matter  on  that  occasion ;  and  if  the  bankrupt  did  not  answer  that  question 
honestly,  it  would  then  be  competent  to  adduce  evidence  to  prove  that  he  had  made 
such  a  statement.  Now,  the  proper  evidence  of  that,  because  the  best,  is  the  authentic 
statutory  record  of  what  he  said;"  per  Lord  Justice-Clerk  (Inglis),  Emslie  t;.  Alexan- 
der, 1862,  1  Macph..  209. 
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effect,  be  contradicted  by  proving  what  an  unscrupulous  agent  ex- 
tracted from  liim  by  leading  questions,  suggested  answers,  and 
other  unfair  devices  in  precognition.* 

§  1809.  In  the  great  majority  of  cases,  the  credibility  of  wit- 
nesses is  impugned  by  the  party  against  whom  they  are  adduced. 
But  a  party  is  sometimes  disappointed,  by  finding  that  his  own  wit- 
ness gives  evidence  against  him ;  and  the  question  therefore  arises, 
whether  one  can  discredit  a  witness  adduced  by  himself.  There  is 
very  little  authority  on  this  point  in  Scotch  law.  In  England  it  is 
settled  that  a  party  may  not  impeach  the  credibility  of  his  own 
witness  by  general  evidence  tending  to  show  that  he  is  not  worthy 
of  belief  (6).  The  reason  is,  that  the  party,  by  adducing  the  wit- 
ness, represents  him  to  the  Court  as  deserving  credit ;  and  to  allow 
him  thereafter  to  attack  the  general  character  of  the  witness  for 
veracity,  would  enable  a  party  to  maintain  the  credibility  of  the 
witness  if  he  spoke  in  his  favour,  and  to  destroy  his  credit  if  he 
gave  unfavourable  evidence ;  the  party  having  thus  the  means  of 
injuring  the  character  of  the  witness  if  the  evidence  was  not  satis- 
factory to  him  (c).  It  would  seem  that  this  rule  does  not  apply  in 
England  to  witnesses  whom  the  law  obliges  the  party  to  call  (as, 
for  example,  the  subscribing  witness  to  a  deed)  because  such  wit- 
nesses are  not  of  the  party's  own  selection  (d).  Nor  does  it  ex- 
clude a  party  from  showing,  by  other  evidence,  that  statements 

(b)  Bull,  Nbi  Pr.,  297—2  Phil.,  448—1  Greenleaf,  ?  442— Taylor,  948— Beat  Pr.  of 
Ev.,  §  616.  (c)  Authorities  in  preceding  note.  (d)  Taylor,  949 — 

1  Greenl.,  }  443. 


^  It  has  been  held  incompetent,  under  the  Evidence  Act,  16  and  16  Vict.,  c.  27, 1  3, 
to  prove  that  a  witness  had,  when  examined  on  precognition  by  a  procurator-fiscal,  madis 
a  statement  different  from  that  given  by  him  in  the  witness-box.  In  a  criminal  trial  a 
prisoner's  counsel  stated  that  he  proposed  to  ask  a  witness  whether  he  had  said  on  pre- 
cognition that  a  different  person  had  inflicted  the  wound  (the  case  being  one  of  stabbing, 
under  10  Geo.  IV,  c.  88),  and  that  he  afterwards  proposed  to  examine  the  procurator- 
fiscal  so  as  to  contradict  the  witness.  Lord  Justice-Clerk  Hope  held  the  evidence  inad- 
missible under  the  section  of  the  act ;  H.  M.  Adv.  v.  O'Donnel,  1866,  2  Irv.,  236.  In 
Emslie  v,  Alexander,  1862, 1  Macph.,  209,  Lord  Noaves  observed,  that  he  wished  to  guard 
against  giving  countenance  to  the  opinion  that,  under  the  8d  section  of  the  Evidence 
Act  of  1862,  it  was  competent  to  lead  evidence  of  a  witness's  precognition.  His  own  im- 
pression was,  that  it  was  not  competent  to  contradict  a  witness  by  proof  of  what  ho  said 
on  precognition.  The  Lord  Justice-Clerk  (Inglis)  added,  that  he  had  rejected  such  evi- 
dence in  criminal  cases.  But  as  it  was  competent  before  the  Evidence  Act  to  ask  a  wit- 
ness whether  he  had  on  precognition  made  a  different  statement,  the  case  of  O'Donnel, 
where  the  question  to  the  witness  was  not  allowed  to  be  put,  seems  to  go  rather  far. 

VOL.  XL  2  D 
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iiiado  by  liis  own  witness  are  untrue  or  erroneous,  although  he  may 
tlicrcby  discredit  liis  witness  collaterally ;  for  a  witness  does  not 
represent  the  party  who  adduces  him  (e).^ 

§  1810.  Bankton  (who  frequently  founded  his  opinions  upon 
the  analogous  rules  of  English  law)  lays  down,  "  As  to  the  question 
how  far  one  can  insist  in  a  reprobator  against  the  witnesses  pro- 
duced by  himself,  it  is  very  plain  that,  regularly,  he  cannot  upon 
grounds  that  were  competent  and  known  to  him  at  the  time  of  the 
citation  or  examination ;  but  if  such  witnesses  have  taken  bribes 
from  the  other  party,  and  which,  at  the  time  of  examining  them, 
was  unknoA\ii  to  the  producer,  I  do  not  see  why  he  may  not  repro- 
bate their  testimonies  on  that  ground,  or  in  any  such  case"  (/). 


(e)  2  Phill.,  448—1  Greonl.,  g  443— Taylor,  949— Best's  Pr.  of  Ev.,  616. 
(/)  Bankt.,  iv,  31,  C.     See  also  Macf.  Pr.,  164— Burnett,  4G5,  note. 


5  The  English  Common  Law  Procedure  Act,  1864,  17  and  18  Vict.,  c.  126,  provides, 
by  ?  22,  that  a  party  producing  a  witness  shall  not  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character,  but  he  may,  in  case  the  witness  shall,  in  the  opinion 
of  the  judge,  prove  adverte,  contradict  him  by  other  evidence;  and,  by  leave  of  the  judge, 
prove  that  he  has  made  at  other  times  a  statement  inconsistent  with  his  present  testi- 
mony ;  but  before  such  last  mentioned  proof  can  be  given,  the  circumstances  of  the  sup- 
posed statement,  sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  statement.  Sec- 
tion 23  provides,  further,  that  if  a  witness,  upon  cross-examination  as  to  a  former  state- 
ment made  by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  with  his 
present  testimony,  does  not  distinctly  admit  that  he  has  made  such  statement,  proof 
may  be  given  that  he  did  in  fact  make  it;  but  before  such  proof  can  be  g^iven,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he  has  made 
such  statement.  In  Dear  v.  Knight,  1869,  1  F.  and  F.,  483,  the  defender  proposed  to 
examine  one  of  his  witnesses  to  show  that  he  had,  at  a  previous  time,  made  a  statement 
inconsistent  with  the  evidence  he  had  then  given.  It  was  objected  that  it  must  be  first 
shewn  that  the  witness  was  adverse ;  but  Justice  Erie  remarked,  that  he  was  prepared 
to  hold  the  witness  adverse  quoad  the  particular  statement, — holding,  probably,  tliat  the 
words  *'  an  adverse  witness  "  meant  a  witness  who  had  given  unfavourable  evidence, 
though  he  had  not  shewn  a  hostile  mind.  But  the  Court  of  Queen's  Bench  has  held 
that  to  be  "  adverse  "  within  the  meaning  of  the  section,  so  as  to  entitle  the  party  call- 
ing him  to  prove  that  he  has  made,  at  another  time,  a  statement  inconsistent  with 
his  present  testimony,  such  witness  must  be,  in  the  opinion  of  the  judge,  "  hostile  ;'* 
Greenough  v.  Ecclcs,  1869,  28  L.  J.  C.  P.,  160.  It  is  not  necessary  that  the  statements 
should  be  directly  or  absolutely  at  variance ;  Jackson  v.  Thomson,  1861,  31  L.  J.  Q.  B., 
11.  Where  a  party  is  tendered  as  a  witness  for  examination,  but  not  examined  in 
chief,  he  cannot  be  cross-examined  to  discredit  him ;  Bracegirdle  v.  Bailey,  1869,  1  F. 
and  F.,  636.  The  24th  section  of  the  act  provides  for  the  cross-examination  of  a  wit- 
nesfl  as  to  previous  statements  made  by  him  in  writing;  see  Smith  v.  Prickett,  1861, 
7  Jur.  N.  S.,  610— Sladden  v.  Sergeant,  1868.  1  F.  and  F..  322. 
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This  seems  to  be  a  just  distinction;  for  while  it  is  improper  to 
leave  it  in  the  power  of  a  party  to  discredit  his  witness  or  not,  upon 
grounds  kno^vn  to  him  when  the  witness  was  tendered,  there  is  no 
good  reason  why  one  who  has  been  deceived  or  betrayed  by  a  wit- 
ness, whom  he  believed  to  be  credible,  should  be  prevented  from 
laying  before  the  jury  circumstances,  novifer  venientes  ad  notiiiam^ 
which  will  prevent  them  from  forming  an  erroneous  estimate  of  the 
witness'  credibility. 

§  1811.  Whatever  may  be  said  upon  this  point,  it  is  plain  that 
a  party  who  adduces  an  unwilling  witness  may  use  a  rigid  exami- 
nation in  order  to  extort  from  him  answers  which  he  attempts  to 
withhold,  although  by  such  a  proceeding  the  candour  and  imparti- 
ality of  the  witness  are  impugned  {g).  Examinations  of  this  kind 
are  frequently  required  in  criminal  cases,  when  the  Crown  has  to 
adduce  the  friends  and  relations  of  the  prisoner.  They  are  also 
allowed  in  civil  cases  where  witnesses  exhibit  reluctance  to  answer. 
Thus,  in  an  action  of  damages  for  illegal  use  of  diligence,  the  pur- 
suer, when  examining  in  chief  the  messenger  by  whom  the  dili- 
gence had  been  executed,  peremptorily  called  on  him  to  give  an 
explicit  answer  to  a  question,  whereupon  the  defender  objected  to 
that  mode  of  examination ;  but  the  Lord  Chief-Commissioner  re- 
pelled the  objection,  and  observed,  "  If  this  was  not  a  person  who 
had  been  employed  by  you,  and  if  he  had  not  shown  him  a  very 
unwilling  witness,  I  would  have  checked  this  style  of  examining. 
A  party  cannot  discredit  his  own  witness ;  but  if  a  witness  turn  out 
adverse  and  unwilling  to  speak,  the  truth,  justice  may  require  a  re- 
laxation of  this  rule  "  (A).  In  another  case,  where  the  counsel  for 
a  party  examining  one  of  his  own  witnesses  insisted  that  he  should 
answer  a  question,  otherwise  he  would  move  the  Court  to  send  him 
to  prison,  whereupon  the  opposite  party  objected,  the  Lord  Chief- 
Commissioner  refused  to  interfere,  observing,  "  I  feel  a  difficulty  in 
allowing  you  in  this  manner  to  discredit  your  own  witness.  .  .  . 
It  is  a  very  delicate  matter  to  allow  a  party  to  discredit  his  own 
witness ;  but  an  unwilling  witness  must  be  treated  in  some  respects 
as  one  from  the  enemy's  camp  "  (t). 

§  1812.  It  is  also  competent  in  this  country,  as  in  England  (i), 
for  a  party  to  shew  that  statements  made  by  one  of  his  own  wit- 
nesses are  untrue  ;  although  he  may  not  be  entitled  either  to  attack 

(g)  Seo  Macf.  Pr.,  supra — Burnett,  tupra.  (h)  Manuel  v.  Fraaor,  181S, 

1  Mur..  890.  (i)  Smith  v.  Puller,  1820,  2  Mur.,  846. 

(*)  See  ntpra,  \  1800. 

'1  u  2 
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the  credibility  of  the  witness  on  any  general  ground,  or  to  plead 
that  he  was  inadmissible  (J). 

§  1813.  Where  a  party  avails  himself  of  his  right  to  adduce 
his  opponent,  the  Court  will  not  interfere  to  prevent  him  either 
from  forcing  out  answers  which  the  witness  would  fain  withhold, 
or  from  freely  criticising  the  statements  of  the  witness  as  emitted 
by  one  who  is  peculiarly  subject  to  bias  against  the  adducer. 

(/)  See  Keddie  r.  Christie,  1848,  11  D.,  150,  per  Lord  Mackenzie  (primus). 
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TITLE     III. 

OF  STATING  AND  PROVING  OBJECTIONS  TO  WITNESSES. 


Several  of  the  rules  as  to  stating  and  proving  objections  to  wit- 
nesses have  been  noticed  in  the  two  preceding  titles.  -  These  points 
wiU  now  be  treated  in  connection. 


CHAPTER  I.— OF  THE  TIME  FOR  STATING  AND  PROVING  OBJECTIONS 

TO  WITNESSES. 

§  1814.  In  both  civil  and  criminal  cases,  the  proper  time  for 
objecting  to  the  admissibility  of  a  witness  is,  when  he  appears  in 
Court  and  before  he  is  sworn  (a).  It  is  incompetent  to  state  objec- 
tions of  this  kind  after  the  examination  in  cavsa  has  commenced  ; 
for  a  party  is  not  entitled  to  keep  up  his  objection  until  he  shall 
have  seen  whether  the  witness  is  favourable  or  adverse  to  him  (6). 
An  exception,  however,  exists  in  regard  to  the  husband  or  wife  of 
a  party  in  cases  where  their  evidence  is  still  inadmissible ;  for  it  is 
parsjudicia  to  stop  the  examination  of  such  witnesses  at  whatever 
stage  the  fact  of  marriage  appears  (c). 

(a)  2  Home,  876—2  Al.,  429— Macf.  Prac.,  180— Tait  Et.,  898. 

(b)  Robertson  v.  D.  Athol,  10th  Feb.  1810,  F.  C— Elder  v.  Jack,  1827,  6  S.,  794— 
Adams  and  Reid,  1828,  2  Hume,  876— Forrester  v.  Forrester,  1887,  16  S.,  690— Wilson 
c.  Glasgow  and  S.  Western  Railway,  1861,  14  D.,  2.  (c)  In  Bannerman  v. 
his  Crs.,  1882,  6  De.  and  And.,  376,  the  Court  ordered  the  dejxjsition  of  a  party's  wife, 
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lOrA  WHEN  <  EJECTIONS  TO  WITNESSES  §  1814- 

Where  an  objection  to  admissibility  is  meant  to  be  proved  from 
the  initial  examination  of  the  \Ndtnes9,  it  is,  of  course,  not  necessary 
to  state  it  before  the  oath  is  administered.  But  an  objection  which 
goes  to  the  administration  of  the  oath,  e.g,,  when  the  witness  is 
said  to  be  an  atheist,  must  be  stated  before  he  is  sworn. 

§  1S15.  Commissions  to  take  depositions  to  lie  in  retentis  are 
granted  under  express  or  implied  reservation  of  all  lawful  objections 
to  the  evidence  ;  and  therefore  the  proper  time  for  objecting  to  the 
competency  of  witnesses  so  examined  is  when  their  depositions  are 
tendered  at  the  trial,  or  when  they  are  founded  on  in  evidence,  if 
the  whole  proof  is  on  commission  (d).  For  the  same  reason,  ob- 
jections to  parts  of  the  deposition  may  be  stated  when  the  clerk  of 
court  is  reading  it  to  the  jury  (e). 

§  181G.  In  proofs  on  commission,  and  proofs  before  the  Sheriff 
in  his  ordinary  civil  court,  objections  to  the  admissibility  of  wit- 
nesses should  be  stated  at  the  same  stage  as  when  the  witness  is 
adduced  before  a  jury.  But  if  the  party  is  not  then  prepared  to 
prove  his  objection,  he  may  keep  matters  open  by  protesting  for 
reprobators ;  and  a  reprobatory  proof  is  sometimes  allowed,  although 
it  has  not  been  protested  for.  The  rules  on  these  points  are  noticed 
afterwards  (/). 

§  1817.  A  reprobatory  proof  is  evidently  incompetent  in  jury 
trials,  as  in  them  the  diets  are  peremptory,  and  the  functions  of  the 
jury  cease  on  their  verdict  being  returned  {g).  Accordingly,  ob- 
jections to  witnesses  in  such  cases  can  only  be  determined  upon  the 
proof  led  at  the  time.  There  may,  however,  be  cases  in  which 
great  injustice  would  arise  from  enforcing  this  rule.  Baron  Hume 
considers  that  there  is  difficulty  as  to  whether  it  should  not  be  re- 
Uixed,  where  the  ground  of  objection  amounts  to  a  fundamental 
vice  in  the  process  and  an  imposition  on  all  concerned.  He  ob- 
serves, "  Put  the  case  (if  such  a  thing  could  happen)  that  some  one 
personates  a  witness,  and  is  examined  instead  of  him.     It  may  at 


which  had  beeu  taken  on  commission  without  objection,  to  be  deleted  from  the  proof. 
This  was  also  done  as  to  the  dei>08ition  of  a  party's  nephew  when  so  near  a  relative  was 
inadmissible;  Brown  v.  M'Kie,  1801,  Hume  D.,  896.  (d)  A.  S.,  16th  Feb. 

1841,  g  17— Macf.  Pr.,  188— Paul  v.  Old  Sliipping  Coy.,  1816,  1  Mur.,  68— Downie  v. 
IJurgan  &  Co.,  1817,  ib.,  221— Hunter  and  Dodds,  1882,  10  S.,  883— Paul  v.  Commer- 
cial Ins.  Co.,  1832,  ib.,  49C — See  al.so  wpra,  J  1861,  and  chapter  on  taking  depositions 
t»>  lie  in  retentU,  infra.  {e)  A.  S.,  supra — Haddoway  v.  Goddard,  1816,  1 

Mur.,  151 — Morgan  r.  Hunter.  1817,  ib.,  268 — and  see  authorities  in  preceding  note. 

(  /)  See  infra,  i  1820.  {p)  Per  L.  Cringlotie  in  Mackay  v.  M'Leotis, 

1827,  4  Mur.,  285. 
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§  ISli)  MUST  BE  RAISED.  1053 

luast  be  plausibly  maintained  that,  like  a  Himilar  mistake  in  the 
case  of  a  juryman,  this  is  an  absolute  and  incurable  nullity  of  the 
whole  trial"  (A).  The  same  view  is  taken  by  Mr  Burnett  («'),  and 
Sir  Archibald  Alison  (A).  If  this  be  sound  law  in  criminal  cases, 
where  the  prisoner  gets  a  list  of  the  Crown  witnesses  fifteen  days 
before  his  trial,  it  seems  to  hold  with  at  least  as  much  force  in  civil 
jury  trials,  in  which  neither  party  knows  what  witnesses  are  to  bo 
adduced  against  him  until  they  appear  in  the  witness-box,  and 
where,  consequently,  a  party  who  has  a  good  objection  to  a  witness 
is  sometimes  unable  to  prove  it  at  the  time.  Where  there  is  reason 
to  believe  that  the  admission  of  a  witness  so  situated  has  led  to  an 
erroneous  verdict  in  favour  of  his  adducer,  the  Court  will  probably 
grant  a  new  trial,  as  being  "  essential  to  the  justice  of  the  case"(0- 


CHAPTER  II. — OF  THE  MODE  OF  PROVING  OBJECTIONS  TO 
WITNESSES. 

§  1818.  At  one  time  every  witness  after  being  sworn,  and  be- 
fore commencing  to  depone  in  causa,  was  examined  in  inidali' 
bm  (a).  In  this  examination  he  was  "  purged  of  malice  and  par- 
tial counsel,"  that  is,  he  was  asked  whether  he  had  been  instructed 
what  to  depone,  whether  he  had  received  any  good  deed  or  promise 
for  what  he  was  to  say,  and  whether  he  bore  malice  to  the  party 
against  whom  he  was  adduced.  The  witness  had  also  to  answer 
any  other  questions  inferring  objections  to  his  admissibility  (6). 
The  initial  examination  does  not  now  require  to  be  applied  to  every 
witness ;  but  it  is  still  competent,  if  required  by  the  judge  or  com- 
missioner taking  the  proof,  or  by  the  party  against  whom  the  ^vit- 
ness  is  adduced  (c).  It  is  the  most  common,  but  not  the  oiJy, 
means  of  proving  objections  to  witnesses.  Some  objections,  how- 
ever, cannot  be  established  by  it. 

§  1819.     It  is  inappropriate  where  the  objection  is  that  the  wit- 


(A)  2  Hurae,  876.  (i )  Burnett.  465.  (A)  2  Al.,  480. 

(/)  Soe  55  Geo.  Ill,  c.  42,  i  6,  compared  witli  13  &  14  Viot.,  c.  86,  i  45. 
(a)  Stair,  4,  43,  11— Erek..  4,  2.  28,  U— Tait  Ev.,  809.  (b)  Krsk.,  8tq,ra 

— Tiiit  Ev.,  424— Macf.  Pr.,  130.  160.  (r)  3  &  4  Vict.,  c.  6U,  J  2. 
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1050  PROVING  OBJECTIONS  §  1819- 

iiess  cannot  be  sworn,  e.g.j  in  consequence  of  nonage,  insanity,  or 
atheism.  These  objections  have  therefore  to  be  established  by  other 
evidence.  In  the  case  of  children,  however,  the  procedure  is  simi- 
lar ;  the  child  being  exhibited  in  Court  and  examined  in  order  to 
ascertain  his  fitness  to  give  evidence. 

The  objection  of  insanity  is  proved  by  persons  acquainted  with 
the  witness,  and  by  medical  evidence  (d);  and  it  may  be  apparent 
from  the  manner  of  the  witness  himself  when  put  in  the  box.  It 
is  competent,  also,  to  interrogate  him,  in  order  to  see  if  he  is  fit  to 
be  sworn  (e).  But  after  the  prosecutor  in  a  trial  for  rape  had  exa- 
mined a  medical  witness,  who  deponed  that  the  injured  party  was 
incapable  of  giving  evidence  (the  object  being  to  get  in  proof  of  a 
statement  she  had  made  to  a  neighbour  de  recenti),  the  Court  would 
not  allow  the  prosecutor  to  produce  the  girl  herself,  in  order  that 
they  might  judge  whether  she  ought  to  be  examined  as  a  wit- 
ness (/).. 

The  proof  as  to  a  deaf  and  dumb  person  is  the  same  as  where 
the  witness  is  said  to  be  insane.  Such  a  witness  has  been  excluded 
upon  a  sworn  interpreter  stating  that  she  could  communicate  with 
persons  accustomed  to  her  manner,  but  did  not  understand  the  na- 
ture of  an  oath,  or  the  obligation  to  speak  truth  (gr). 

§  1820.  It  has  already  been  seen  that  the  objection  of  atheism 
may  be  proved  both  from  the  mouth  of  the  witness  and  by  evidence 
of  his  declared  opinions  (A).  The  proper  course  seems  to  be  to  ad- 
mit proof  of  his  declarations,  and  then  to  examine  him  whether  he 
believes  in  a  Supreme  Being  who  punishes  vice.  If  his  own  state- 
ment, agreeing  with  the  proof  of  his  declaration,  shows  him  to  be 
an  atheist,  he  will  be  excluded ;  whereas  if  he  states  that  he  is  a 
believer,  he  may  be  put  on  oath  and  examined  more  fully  as  to  his 
views  upon  religion,  his  admissibility  being  determined  from  the 
whole  of  the  proof  (i).  Ab  already  observed,  if  the  witness  repu- 
diates atheism,  it  will  be  very  difficult  to  cast  him  on  account  of 
his  previously  declared  opinions  (/). 

§  1821.  The  objection  of  infamy,  when  stated  to  the  admissi- 
bility of  a  witness  under  the  former  law  could  (according  to  strict 
rule)  be  proved  only  by  an  extract  of  the  conviction,  with  parole 
evidence  to  identify  the  witness  as  the  person  to  whom  it  ap- 


(rf)  See  supra,  I  1688,  ei  teq.  (e)  Reg.  v.  Hill,  noted  mpra,  J  1688,  (t). 

(/)  M'Namara,  1848,  Arkley,  521.  (g)  White,  1842,  1  Broun,  228. 

(A)  Supra,  {  1689.  (t)  This  was  the  course  adopted  in  Henry,  1842,  I 

Bi'ouii,  221,  supra,  {  1689.  {j)  See  tupra^  ib. 
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I)lied  (A:).  As  an  objection  to  credibility,  it  may  be  proved  either 
l)y  an  extract  conviction,  or  by  cross-examination  of  the  witness 
himself  (/),  but  not  by  parole  from  other  witnesses  (m). 

Outlawry,  like  infamy  under  the  former  law,  being  an  objection 
to  admissibility,  can  only  be  proved  by  an  extract  of  the  sentence, 
with  at  least  one  witness  to  identification  (n). 

§  1822.  The  objection,  that  the  witness  is  the  husband  or  wife 
of  one  of  the  parties  may  be  proved  by  the  initial  examination,  as 
well  as  by  other  evidence  (o). 

§  1823.  Bribery  and  tutoring  are  most  commonly  proved  from 
the  mouth  of  the  witness ;  and  when  he  admits  facts  relevant  to 
exclude  him,  further  evidence  is  seldom  adduced  on  the  point  (p). 
Yet  the  party  tendering  him  may  prove  that  he  attempts  to  ex- 
clude himself  by  a  false  admission  (r).  And  if  the  witness  denies 
the  ground  of  objection,  other  evidence  may  be  adduced  to  prove 
it  («). 

§  1824.  The  objection  of  malice  must  be  established  by  some 
evidence  besides  the  initial  examination ;  for  either  a  cause  for  the 
alleged  animosity,  or  overt  acts  to  indicate  it,  must  be  proved  inde- 
pendently of  the  witness  (t).  But  witnesses  have  been  cast  upon 
their  statements  in  initialibiis  (u).  Mr  Burnett  considers  that  the 
witness's  denial  of  deadly  malice  ought  in  general  to  exclude  all 
farther  proof  on  the  point  (x).  This,  however,  is  stated  too  broadly; 
for,  if  the  objection  is  well  founded,  the  witness  is  not  likely,  by  an 
admission  of  his  enmity,  to  deprive  himself  of  the  opportunity  of 
gratifymg  it  (y). 

{k)  2  Hume,  865—8  Al.,  448,  600-1.  But  this  strict  rule  was  not  always  enforced ; 
t^ee  Scott  V.  M'Gavin,  1821,  2  Mur.,  490— Smith,  1829,  1  De.  and  And.,  18d>~LiddeU, 
1888,  Bell's  Notes,  267.  (/)  Cases  of  Douglas,  1830 ;  Blackwood,  1881 ;  Wat- 

son, 1831 ;  Sweney,  1882 ;  and  Dochcrty,  1888,  noted  in  Bell's  Notes,  266 ;  Thomson, 
1842 :  and  Henderson,  1888,  ib.,  266.  In  Johnston,  1846,  2  Broun,  401,  it  was  held 
that  a  witness  is  not  entitled  to  decline  answering  whether  he  has  been  convicted  of 
theft.  (m)  Thomson,  1839,  Bell's  Notes,  266— Seo  also  Blair,  1844,  2  Broun. 

107.  («)  Hunter,  1888,  2  Swin..  181 ;  Bell's  Notes,  267  ;  2  Al.,  600-1, 

svpra^  (k).  (o)  See  wpra^  i  1726.  (p)  See,  for  example,  Crichton  v. 

Fleming,  1840,  8  D.,  318— Fraser  v.  L.  Lovat,  1841,  ib.,  1 182— Farquharson  v,  Ander- 
son, 1800,  M.,  »  Witness,"  Appx.,  No.  2.  (r)  See  Burnett,  467— 5i//7ra,  i  1772; 
compared  with  U  1789, 1740.  («)  Stair,  4,  43,  11— Ersk.,  4,  2,  28— Macf. 
Pr.,  160— King  v.  King,  1841,  4  D.,  130— Mackay  v.  M'Lcods,  1827,  4  Mur.,  279,  283 
—Kirk  V.  Guthrie,  1817,  1  Mur.,  272.  (0  See  tupra,  i  1762,  et  nq. 

(u)  M*KiUop,  1881,  Bell's  Noteu,  268— Hog,  1720,  2  Hume,  868. 

(z)  Burnett,  414— See  also  Tait  Ev.,  401.  (y)  In  Rose  ».  Junor.  1846. 

9  D.,  12,  a  proof  of  enmity  was  allowed  after  the  witness  had  denied  having  used  mali- 
cious expressions.    But  it  was  unsuccessful. 
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§  1825.  Proof  of  eiiiuity  in  a  witness  almost  always  includes 
evidence  of  malicious  expressions  which  he  has  uttered,  these  be- 
ing the  ordinary  indications  of  his  feelings.  But  evidence  that  the 
witness  had  stated  he  had  been  bribed  or  tutored  is  hearsay,  and 
inadmissible  (z),  except  when  tendered,  under  the  recent  Law  of 
Evidence  Amendment  Act,  to  impugn  his  credibility  after  he  has 
denied  that  he  made  the  statement  (a). 

§  1826.  In  i)roving  enmity,  bribery,  tutoring,  and  most  other 
objections  to  witnesses,  the  practice  is  to  commence  by  examining 
the  witness  himself.  In  the  case  of  enmity,  indeed,  his  examina- 
tion seems  to  be  indispensable ;  because,  while  other  evidence  can 
only  show  previous  acts  or  expressions  from  which  enmity  may 
be  inferred,  he  can  himself  swear  directly  to  the  present  state  of 
his  feelings ;  and  besides,  he  ought  to  have  an  opportunity  of  ex- 
plaining conduct  or  expressions  which  other  witnesses  may  have 
misunderstood.  The  general  rule,  therefore,  is  that  the  party  must 
examine  the  witness  on  this  ground  of  objection,  before  leading 
other  evidence  of  it  (b).  This,  however,  does  not  seem  to  be  ne- 
cessary w^here  the  objection  admits  of  evidence  equal  in  degree  to 
that  of  the  witness  himself ;  as  in  the  case  of  tutoring  and  bribery, 
both  of  which  may  be  proved  by  other  persons  who  were  present. 
It  has  already  been  seen  that  previous  statements  made  by  the  wit- 
ness cannot  be  proved  by  other  evidence,  without  first  examining 
him  regarding  them  (c). 

(«)  Donaldson  v.  Stewart,  1842,   D.,  121()— See  also  Mackay  v.  M*Leods,  1827  4, 
Mur.,  281'-Supra,  §  88. 

(a)  See  supra,  g  1806.  (b)  In  Clark  and  Greig,  1842,  1  Broun.,  260,  where 

the  credibility  of  a  witness  was  challenged  on  the  ground  of  enmity,  the  Justiciary  Court 
refused  to  admit  other  evidence  of  the  objection  until  the  witness  had  been  cross-exa^ 
mined  upon  it.  In  King  v.  King,  1841,  4  D.,  180  (noted  mpra,  §  1774),  where  the  ob- 
jection was  enmity.  Lord  Justice-Clerk  Hope  observed,  that  in  some  cases  objections  to 
the  credibility  of  witnesses  may  be  proved  by  other  evidence,  the  party  who  adduced 
the  witness  being  entitled  to  recall  him  :  whereas,  in  other  cases,  the  party  stating  the 
objection  must  examine  the  witness, — "  And  why  ?  Because  the  witness'  own  explana- 
tion of  his  feelings  and  intentions  is  most  material,  and  the  whole  case  would  not  be 
raised  if  these  were  not  brought  out.  Now.  in  the  common  and  larger  class  of  cases, 
there  is  no  option  as  to  putting  the  matters  on  which  the  objection  to  credibility  is  to 
raised  to  the  witness.  You  must  examine  him  on  them ;  and  then,  if  he  fails  you," 
other  evidence  is  admissible.  This  view  is  in  accordance  with  the  opinion  of  the  twelve 
judges  in  the  Queen's  Cose,  where  the  credit  of  a  witness  was  impugned  on  the  ground 
that  he  had  endeavoured  to  procure  persons  corruptly  to  give  evidence  on  the  same  side, 
and  the  judges  thought  that  other  evidence  of  the  fact  was  inadmissible,  w^ithout  first 
cross-examining  the  witness  upon  it;  Queen's  Case,  1820,  2  Brod.  and  Bing.,  311. 
And  the  law  is  bo  stated  as  to  other  objections  in  2  Phill.,  436 — Taylor,  981. 
(c)  Supra,  I  1806-7. 
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§  1830.  TO  WITNESSES.  1051) 

§  1827.  Any  objection  to  a  witness  may  be  proved  by  the  oath 
on  reference  of  the  party  who  adduces  liim  ((/)  ;  and,  under  the  re- 
cent Evidence  Ac^t,  the  party  may,  in  most  cases,  adduce  himself, 
or  \ye  examined  by  his  opponent,  as  a  witness  to  prove  such  objec- 
tions (e). 


CHAPTER  III. — OF  REPROBATORS. 

§  1828.  A  reprobator  is  a  proof  which  a  party  against  whom  a 
witness  has  been  examined  adduces  afterwards  in  support  of  an  ob- 
jection which  he  was  not  prepared  to  prove  at  the  time  of  examina- 
tion. 

Under  the  old  system  of  proofs  on  commission,  a  decree  whicli 
had  proceeded  on  incompetent  testimony  could  be  set  aside  in  an 
action  of  reprobator  ;  but  more  frequently  the  decision  in  the  prin- 
cipal cause  was  postponed  until  the  objection  to  the  evidence  had 
been  investigated  in  an  incidental  reprobatory  proof  (a).  Actions 
of  reprobator  are  unknown  in  modern  practice.  Incidental  repro- 
bators,  also,  are  falling  into  desuetude ;  but  are  still  comi)etent,  pro- 
vided decree  in  the  cause  has  not  been  j)ronounccd  (b).  As  already 
noticed,  they  are  incompetent  in  jury  trials  (c). 

§  1829.  Roprobators  have  generally  been  used  for  proving  ob- 
jections on  which  the  witness  had  been  examined  in  initialibus  {d). 
They  are  competent,  however,  as  to  all  other  objections,  either  to 
admissibility  (e),  or  to  credibility  (/).  But  a  deposition  on  the 
merits  of  the  cause  cannot  be  contradicted  by  a  reprobatory 
proof  (<7). 

§  1830.  In  general,  it  is  necessary  for  the  reprobator,  if  stated 
to  admissibility,  to  be  protested  for  before  the  witness  begins  to 
<lepone  in  causa,  in  order  that  the  adducer  may  have  an  opportunity 

(d)  SUir,  4,  43,  11.  (e)  See  §  1704,  et  atq.  (a)  Stair,  4.  46,  16 

— Ersk.,  4,  2,  29— Tait  Ev.,  899.  (b)  See  Monro  v,  Crawford,  1822,  2  S., 

(now  ed.),  96— Innes  v.  Innca,  1836,  13  S.,  1069;  affd.,  2  Sh.  and  M'L.,  417— Lowric 
V.  MerccT,  1840,  2  D.,  969— King  v.  Kinj:,  1841,  4  D.,  124.  (0  See  ntpra, 

^  1817.  (rf)  Stair,  4,  1,  46— lb.,  4,  42,  18,  and  4,  46,  16. 

{e)  Stair,  4.  43.  11— Errtk.,  4,  2,  29.  (/)  Innea  r.  Innes,  w/^a— Monro 

V.  Crawford,  supra — King  v.  King,  supra.  {ff)  Stair,  4,  1,  46— lb.,  4,  42,  18, 

and  4,  40,  17. 
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of  proving  his  case  by  other  evidence,  and  because  the  opposite 
party  is  presumed  to  acquiesce  in  the  examination,  if  he  does  not 
protest  for  reprobators  (h),  A  protest  is  usually  required  at  the 
time  of  examination,  in  order  to  entitle  the  party  to  a  reprobatory 
proof  of  an  objection  to  credibility  (i).  But  the  want  of  a  protest 
will  be  overlooked  if  the  objection  is  one  which  a  party  using 
proper  vigilance  might  not  hav^  discovered  in  time  to  protest  (k). 
A  reprobator  was  also  received  without  a  previous  protest  where 
the  party  had  been  prevented  by  a  storm  from  attending  the 
proof  (l).  In  older  practice,  the  want  of  a  protest  was  overlooked, 
if  decree  had  not  been  pronounced  on  the  proof,  and  if  other  evi- 
dence open  to  the  adducer  had  not  been  lost  in  the  interval  (m). 
Protests  for  reprobators  require  to  specify  the  grounds  of  objection, 
general  protests  being  incompetent  (n), 

§  1831.  The  same  proof  is  admissible  to  support  a  reprobator, 
as  when  the  objection  to  the  witness  is  verified  at  the  time  of  exa- 
mination (o).* 

§  1832.  If  the  objection  is  to  the  \sdtness'  competency,  proof  of 
it  in  a  reprobator  will  cause  the  deposition  to  be  cast ;  but  the  ad- 
ducer will  be  entitled  to  decree,  if  the  rest  of  liis  evidence  proves 
his  case  {p).  If  the  objection  is  merely  to  the  witness'  credibility, 
proof  of  it  will  cause  the  deposition  to  be  received  cum  nota, 

(h)  Stair,  4,  1, 45— lb.,  4.  48,  11— Erek.,  4,  2,  29— Tait  Ev.,  898— E.  Tweeddale  v. 
h.  Drummelzier,  1676,  2  B.  Sup.,  209— Irving  v.  Irving,  1676,  M.,  12,112— Paip  v, 
Newton,  1688,  M.,  9012— Glass  v.  Christison,  15th  May  1819,  F.  C.  In  Monro  v.  Craw- 
ford, 1822,  2  S.  (new  ed.),  95,  where  a  witness,  after  being  purged  of  malice  and  partial 
counsel,  was  examined  for  Crawford,  and  then  cross-examined  for  Monro,  both  on  mat- 
ter affecting  his  credibility,  and  on  the  merits  of  the  cause,  and  where  Monro  then  pro- 
tested for  reprobators,  but  afterwards  cited  the  witness  on  his  own  side,  the  Court  re- 
fused to  allow  Monro  a  reprobatory  proof.  (i)  Innes  i;.  Innes,  1885, 18  S., 
1059 ;  affd.,  2  Sh.  and  M*L.,  417— Monro  v.  Crawford,  supra.  {k)  Stair,  4, 
48, 11 — Observed /?«r  euriatnm  Qlass  v.  Christison,  tupra — Monteith  v.  Henderson,  1677, 
2  B.  Sup.,  219— MUton  v.  Milton,  1668,  M.,  12,104— Robison  v.  White,  1636,  M., 
12,100,  1  B.  Sup.,  209,  S.  C. — Compared  with  Innes  i;.  Innes,  ntpra. 

(0  Gooden  i;.  Murray,  1700,  M.,  12,118.  (m)  Ersk.,  4,  2,  29. 

(n)  Wright  v.  Din,  1737,  M.,  12,119— Lowrie  v.  Mercer,  1840,  2  D.,  959,  Note  of 
Lord  Moncreiff,  Ordinary.  (o)  Ersk.,  4,  2,  29.  {p)  Stair,  4,  46,  15. 


1  A  witness,  who  was  objected  to  as  partial,  was  examined  in  initialibuSf  and  the  ob- 
j('cU)r  protested  for  reprobator  before  his  examination  in  cauaa.  It  was  held  inoompe- 
tout  to  adduce  evidence  of  what  the  witness  had  said  subsequent  to  liis  examination  m 
causa;  Anderson  v.  Gill,  1858,  20  D.,  1826. 
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TITLE  IV. 

OF  THE  EXCLUSION  OF  WITNESSES  ON  THE  GROUND  OP 
JUDICIAL  AND  OFFICIAL  SITUATION,— AND  OF  EVI- 
DENCE EXCLUDED  FROM  REGARD  TO  THE  PUBLIC 
SERVICE. 


CHAPTER  I. — OF  THE  EXCLUSION  OF  JUDGES  ON  MATTERS  WHICH 
OCCURRED  BEFORE  THEM  JUDICIALLY. 

• 

§  1833.  Judges,  like  other  members  of  the  community,  must 
give  evidence  on  matters  which  happened  in  tlieir  presence  as  or- 
dinary observers  (a).  But  there  is  considerable  doubt  whetlier 
judges  of  the  Supreme  Courts  can  be  examined  on  matters  which 
occurred  before  them  judicially  as  parts  of  civil  or  criminal  pro- 
cess (6). 

§  1834.  The  point  arose  so  early  as  the  year  1685,  where,  in  an 
action  to  reduce  a  decree  on  tlie  ground  that  the  judges  had  been 
concussed  into  pronouncing  it,  the  pursuer  having  tendered  some 
of  the  judges  to  prove  the  concussing,  and  the  defender  having  ob- 
jected, the  Lords  " demurred"  to  their  admissibihty  (c). 

The  question  was  again  raised  in  1821,  in  an  action  of  damages 
for  causing  the  pursuer  to  be  tried  for  reset  (d).  The  pursuer 
having  called  Lord  Justice-Clerk  Boyle,  who  had  presided  at  the 
criminal  trial,  the  Lord  Chief-Commissioner  expressed  a  stronp; 
opinion  against  the  competency  of  examining  his  Lordship  on  facts 


(a)  A  judge  may  be  examined  as  to  a  riot  in  court;  per  L.  Ch.-Commissioner  iu 
Harper  v.  Robin«on,  1821,  2  Mur.,  890 — per  Lord  MoncroifT  in  Muckarsie  v,  Wilson,  as 
noted  in  Tait  Ev..  898.  (6)  See  on  this  point  Tait  Ev.,  892. 

(e)  Gra    v.  E.  Lauderdale,  168ii,  M.,  16,497 :  16,501.  (rf)  Harper  v.  Robin- 

son, 1821,      Mur.,  880. 
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which  occurred  before  him  judicially,  when  several  other  persons 
were  preserit ;  but  as  both  the  witness  and  the  party  against  whom 
he  was  adduced  consented  to  the  examination,  the  Court  did  not 
interfere.  His  Lordship  was  accordingly  examined  as  to  what  the 
defender  had  stated  as  a  witness  on  the  criminal  trial ;  but  objec- 
tions were  sustained  to  the  questions,  whether  the  Court  had  con- 
curred in  the  propriety  of  abandoning  the  prosecution,  and  had 
made  observations  on  the  conduct  of  the  party  on  whose  complaint 
it  had  been  brought.  A  few  years  afterwards,  a  party  was  indicted 
before  the  High  Court  of  Justiciary  for  perjury  when  deponing  as 
a  witness  in  a  civil  trial ;  and  the  names  of  two  judges  of  the  Su- 
preme Court  (Lords  Justice-Clerk  Boyle  and  Mackenzie),  who  had 
tried  the  case,  were  in  the  list  of  witnesses  for  the  prosecutor,  evi- 
dently with  a  view  to  their  examination  on  the  evidence  which  had 
been  emitted  before  them.  On  a  motion  by  the  pursuer  for  dili- 
gence to  cite  the  witnesses.  Lords  Gillies,  Moncreifi',  and  Med\syn, 
who  formed  the  Court, -intimated  strong  opinions  against  the  com- 
petency of  such  an  examination  where  there  is  no  penuria  tesiium  ; 
Lord  Moncreiff  observing,  that  "  the  consent  of  parties  or  of  the 
judge  himself  would  not  remove  the  objection,  for  it  is  against  the 
proper  administration  of  justice."  Their  Lordship's  opinions,  how- 
ever, seem  to  infer  that  in  a  case  of  pe7iurta  the  evidence  would  be 
received.  The  Lord  Justice-Clerk  and  Lord  Mackenzie  expressed 
their  concun-ence  in  these  views ;  and  the  former  stated  that  Lord 
Meadowbank  entertained  the  same  opinion.  The  diet  in  the  case 
was  afterwards  deserted ;  and  the  question;  therefore,  did  not  arise 
either  for  debate  or  decision  (e).  In  a  subsequent  case  as  to  the 
competency  of  examining  jurors.  Lord  Pitmilly  observed,  obiter, 
that  a  judge  of  the  Supreme  Court  "  is  not  to  be  called  on  or  per- 
mitted to  give  evidence"  (/). 

The  ground  of  these  opinions  is,  that  "  the  dignity  and  success 
of  the  administration  of  justice  require  the  exclusion,"  as  it  would 
prove  prejudicial  to  the  administration  of  justice,  if  the  judge  were 
to  be  cross-examined  and  to  be  contradicted  by  other  evidence  (g). 

§  1835.  But  there  are  cases  of  an  opposite  tendency.  In  an 
incidental  proving  of  the  tenor  of  a  bond,  which  was  alleged  to 
have  been  lost  in  the  office  of  one  of  the  clerks  of  court,  pending 


(c)  Muckarsie  v.  Wilson,  24th  Feb.  1824  (not  reported).  The  opinionfl  are  given  in 
Bell's  Notes,  99,  and  Tait  Ev.,  893.  (/)  Stewart  t>.  Eraser,  1880,  6  Mnr.,  188. 

(g)  Per  L.  Ch.-Comraissioner  in  Harper  v.  Robinson,  2  Mur.,  885 — and  per  Lord 
Pitmillv  in  Stewart  v.  Fraser,  5  ib.,  188. 
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proceedings  of  which  it  was  the  subject,  the  oath  of  the  Lord  Ordi- 
nary, "  who  had  perused  the  bond  in  process  and  hoard  the  case/' 
was  taken  and  considered  by  the  Court,  without  any  doubt  being 
suggested  as  to  the  competency  of  the  examination  (Ji).  So  II  r 
Burnett,  after  laying  down  generally  that  the  judge  before  whom  a 
false  oath  has  been  emitted  ought  to  be  cited  as  a  witness  to  i)rovc 
it  in  a  trial  of  the  witness  for  perjury,  mentions  a  case  in  1792,  in 
which  the  judges  of  a  Circuit  Court  of  Justiciary  were  cited  {Quei-y^ 
Were  they  examined  ?)  in  a  case  of  this  kind  (t).  Again,  in  an 
action  of  damages  in  the  Jury  Court  against  the  publisher  of  a  news- 
paper, for  having  published  a  statement  that  the  pursuer  had  by 
false  representations  obtained  a  confession  of  guilt  from  a  panel 
tried  in  the  Justiciary  Court,  Lord  Pitmilly,  one  of  the  Justiciary 
Judges,  was  examined,  without  objection  from  any  quarter,  as  to 
whether  the  prisoner  had  pleaded  guilty,  whether  the  pursuer  had 
acted  as  his  agent,  and  on  several  other  matters  which  occurred 
before  his  Lordship  judicially  (i).  And  in  a  prosecution  for  per- 
jury. Lords  Meadowbank  and  Hermand,  who  had  sat  with  the 
Lord  Justice-Clerk  (Boyle)  in  the  case  in  which  the  false  oath  had 
been  emitted,  were  adduced  to  prove  that  the  panel  knew  what  ho 
was  about  when  he  emitted  his  deposition,  and  that  he  was  not  an 
idiot ;  but  the  Lord  Justice-Clerk,  who  had  presided  at  the  trial, 
seems  not  to  have  been  adduced  (Q.  This  seems  to  be  one  of  two 
eases,  Morrison  and  Watt,  mentioned  by  Lord  Pitmilly,  in  which 
judges  were  admitted  to  a  limited  extent,  but  which  his  Lordship 
hoped  would  not  be  followed  as  precedents  (m). 

The  point  was  again  mooted  in  the  Justiciary  Court  in  a  prose- 
cution for  perjury  in  a  small  debt  case  before  the  SheriflF,  who  was 
held  competent  to  prove  the  terms  of  the  oath  which  had  been 
emitted  before  him ;  but  the  Court  abstained  from  giving  any  opi- 
nion as  to  the  admissibility  of  a  judge  of  the  Supreme  Courts  on  a 
similar  matter  (n).  It  may  be  added  that  this  point  is  not  ad- 
verted to  by  Lord  Stair,  Lord  Bankton,  Mr  Erskine,  or  Baron 
Hume  (o). 

(A)  Calderwood  ».  Courtie,  1681,  M.,  16,800.  See  also  Brown  r.  Wilson,  1680,  M., 
12,267,  where  the  incompetency  of  such  an  examination  seems  not  io  haTe  occurred  to 
the  Court,  the  proof  having  been  refused  on  another  ground.  (•)  Durham,  1792, 

Burnett,  663.     See  also  1  Hume,  876.  (k)  Gibson  o.  Stevenson,  1822,  8  Mur., 

208,  and  separate  report,  82.    Thief  waa  one  of  the  "  Beacon  "  newspaper  cases. 

(/)  A  B.  noticed  in  2  Mur.,  389 ;  405.  (m)  Per  L.  Pitmilly  in  Harpor  v. 

Robinson,  1821,  2  Mur.,  406.  (n)  Monaghan,  1844,  2  Broun,  181. 

(o)  A  passage  in  the  learned  Baron's  Commentaries  (vol.  i,  p.  376)  seems  to  infer 
that  no  doubt  of  the  competency  of  a  judge's  evidence  had  occum»d  to  him. 
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§  1836.  Accordingly,  the  opinions  above  quoted,  while  they  are 
not  supported  by  any  Scotch  decision  or  institutional  writer,  are 
opposed  to  the  previous  practice  of  our  courts.  Still  less  do  modern 
views  of  evidence  favour  the  exclusion  of  witnesses  of  the  highest 
class,  on  account  of  jealousy  of  their  judicial  dignity. 

§  1837.  Judges  of  inferior  courts  are  admissible  on  matters 
which  occurred  before  them  judicially  (p). 

§  1838.  In  England,  judges  of  courts  of  record  cannot  be 
called  upon  to  state  what  occurred  before  them  in  court  (q)  ;  and 
on  this  ground  the  grand  jury  were  advised  not  to  examine  the 
chairman  of  the  Quarter  Sessions  as  to  what  a  person  had  testified 
in  a  trial  in  that  court  (r). 


CHAPTER  II. — OF  THE  EXCLUSION  OF  JURORS  ON  MATTERS  WHICH 
OCCURRED  AMONG  THEM  IN  THAT  CAPACITY. 

§  1839.  It  has  already  been  seen  that  although  the  recorded 
verdict  of  a  jury  may  not  be  impugned  on  account  of  mere  infor- 
malities in  the  procedure,  it  is  open  to  challenge  on  grounds  which 
strike  at  its  essential  justice,  e.g.,  that  the  jury  cast  lots  for  it,  or 
that  they  had  been  tampered  wath,  and  had  misconducted  them- 
selves (a).  The  law  is  settled,  however,  that  in  such  investiga- 
tions the  evidence  of  the  jurymen  is  inadmissible  to  prove  any  pro- 
ceedings or  communings  which  took  place  among  them  in  that  ca- 
pacity. 

§  1840.  This  principle  may  be  seen  in  an  early  trial  for  rape 
.  and  abduction,  where  the  day  after  a  unanimous  verdict  of  guilty 
had  been  returned,  a  large  majority  of  the  jurymen  gave  in  to  the 
Court,  w^hen  about  to  pronounce  sentence,  a  paper  declaring  that 
they  understood  that  certain  mitigated  findings  in  their  verdict 
would  have  saved  the  prisoner  from  capital  punishment.  But  the 
Court  "  absolutely  refused  to  receive  "  the  document,  and  signified 
their  disapprobation  of  the  jury  in  submitting  it.     They  considered 

(j>)  Walker,  1888,  Bell's  Notes,  99 — Monaghan,  tupra.  See  also  Gibsons  v,  Marr, 
1823,  8  Mur.,  268— Robertson  v.  Dunbar,  1780,  M.,  12,388— Philp  v.  Her.  of  Cruden, 
1724,  M.,  12,589.  (g)  1  Greenl.,  J  249— Taylor,  634.     But  see  Best's  1^.  of 

Ev.,  §  182.  (r)  R.  v.  Gazard,  1888,  8  Car.  and  Pa.,  595,  per  Patteson,  J. 

(o)  See  supra,  §§  48,  1068. 
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that  the  reception  of  it  would  be  opposed  to  the  jealousy  with  which 
law  guards  against  tampering  with  juries,  and  that  it  would  be  a 
dangerous  practice  in  the  country,  especially  if  under  an  arbitrary 
government,  to  allow  recorded  verdicts  to  be  altered  by  such 
means  (6).  In  another  case  where,  in  the  interval  between  record- 
ing a  verdict  of  guilty  and  pronouncing  sentence,  the  prisoner 
offered  to  prove  that  a  majority  of  the  jurors  had  not  agreed  to  the 
verdict,  and  proposed  to  examine  them  on  the  point,  the  Court  held 
that  the  investigation  was  incompetent  (c).  Again,  where  after  a 
verdict  of  guilty  had  been  returned  and  recorded,  the  prisoner 
moved  in  arrest  of  judgment  that  five  of  the  jurors  had  not  been 
sworn,  the  judges,  in  the  hurry^  of  circuit,  and  not  deeming  the 
inquiry  to  be  altogether  incompetent,  examined  four  of  the  five 
jurors  (the  fifth  having  left  the  place),  and  certified  the  case  for  de- 
cision by  the  High  Court  of  Justiciary.  The  result  was  a  unani- 
mous judgment  that  the  objection  was  incompetent.  Here  (as  in  the 
two  previous  cases)  no  express  decision  was  pronounced  as  to  the 
examination  of  jurors  ;  but  from  the  note  of  the  case  preserved  by 
Mr  Burnett  it  appears  that  Lords  Justice-Clerk  Hope  (primus)  and 
Meadowbank  (primus)  entertained  doubts  upon  the  point  (d). 
Lord  Pitmilly,  in  noticing  the  case,  observes  that  the  Court  disap- 
proved of  the  examination  (e). 

§  1841.  The  point  arose  purely  in  a  civil  case,  where  a  party 
alleged  that  a  verdict  which  had  been  returned  against  him  had 
been  the  result  not  of  deliberation  but  of  chance,  as  the  jury  had 
cast  lots  for  it ;  and  the  Court,  while  admitting  the  relevancy  of 
the  objection,  and  allowing  it  to  be  proved  by  other  evidence,  held 
that  the  jurors  themselves  could  not  be  examined  upon  it  (/). 
The  ground  of  judgment  was,  that  such  an  examination  involves  a 
violation  of  the  confidence  which  is  essential  for  enabling  persons 
unaccustomed  to  debate  to  commune  together,  in  order  that  their 
views  may  be  mutually  compared  and  rectified.  It  was  considered 
that  the  utmost  danger  and  uncertainty  would  arise,  if  an  examin- 
ation of  jurors  as  to  the  mode  in  which  they  had  arrived  at  their 
verdict  were  competent,  after  they  had  deliberately  announced  it  in 
open  Court,  and  had  been  discharged  and  exposed  to  the  external 
influences  which  are  so  jealously  guarded  against  so  long  as  their 


(b)  McGregor,  1762,  Maclau.  Cr.  Ca.,  149.  {c)  MiU  v.  Nicol,  1767.  Maclau. 

Gr.  Ca.,  872.  (d)  Hannay,  1809,  2  Hume,  816 ;  Burnett,  Appx.  70. 

{«)  Per  L.  Pitmilly  in  Stewart  r.  Fraser,  5  Mnr.,  190.  (/)  Stewart  ©. 

Fraser,  1880,  5  Mur.,  106 ;  Adam  on  Jury  Tr.,  p.  209,  and  ib.,  Appx.  No.  14. 

VOL.  II.  2  E 
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functions  continue.  The  Lord  Chief-Commissioner,  in  a  full  com- 
mentary on  the  English  cases,  showed  that  they  came  to  the  same 
result  (gr). 

The  authority  of  this  decision  was  recognised  in  a  subsequent 
case,  where,  on  a  motion  for  a  new  trial  on  the  ground  that  the  jury 
had  been  tampered  with  and  had  misconducted  themselves,  the 
party  moved  for  a  proof  of  the  allegations  by  other  witnesses  than 
the  jurymen ;  and  the  Court,  before  answer,  granted  a  commission 
for  the  purpose  (A). 

These  cases. render  it  unnecessary  to  notice  one  or  two  instances 
in  which  the  evidence  of  jurors  was  admitted  without  objection,  and 
apparently  2>er  incuriam  (i), 

§  1842.  The  incompetency  of  jurors,  however,  does  not  apply 
to  matters  which,  although  they  occurred  in  course  of  the  trial, 
were  observed  by  them  as  ordinary  witnesses  (J),  The  deposition 
of  a  witness  who  had  been  examined  before  them  may  be  proved  by 
their  evidence  in  a  prosecution  of  him  for  perjury.  And  it  is  held 
in  England  that  the  jurors  may  be  examined  upon  matters  which 
occurred  in  Court  at  taking  down  the  verdict,  or  to  rectify  a  mis- 
take in  the  minutes  (i). 

§  1843.  Baron  Hume  (I)  notices  the  question,  whether  the  al- 
legation that  the  clerk  of  court  had  made  an  essential  error  in  re- 
cording a  verdict — ^as,  for  example,  missing  out  the  word  "  not"  in 
a  verdict  which  the  jury  announced  as  "not  guilty" — could  be 
proved  by  their  evidence.  As  an  inquiry  into  such  an  averment 
can  hardly  be  deemed  incompetent  (m),  neither  does  there  appear 
to  be  any  good  reason  for  refusing  to  examine  the  jurors  upon  it, 
for  tliey  are  likely  to  have  the  best  knowledge  upon  the  fact, 
and  their  examination  does  not  involve  any  breach  of  the  confiden- 
tiality with  which  law  guards  their  deliberations.^ 


iff)  The  rule  in  England  will  be  found  in  1  Phill.,  182— Taylor,  689—1  Greenl., 
i  252— Best's  Pr.  of  Ev.,  §  585.  (A)  M'Whir  r.  Maxwell,  1886,  15  S.,  299. 

(t)  Menzies,  1790,  2  Hume,  469— Sharpe,  1820,  ib.— Graham  v,  Newlands,  1825, 
8  Mur.,  581,  as  these  cases  are  noticed  by  Lord  Pitmilly  in  5  Mar.,  191,  8. 

{j)  See  tupra,  {  1888.  (A)  R.  v.  Woodfall,  1770,  5  Burr.,  2667. 

(0  2  Hume,  480— See  aupra,  J  1072.  (wi)  See  }  1066,  ei  seq. 


1  In  Dobbie  v.  Johnston  and  Russell,  the  pursuer  moved  for  a  new  trial,  in  respect, 
ifUfr  alia,  that  tlio  whole  verdict,  as  returned  by  the  jury,  including  a  general  finding 
for  the  pursuer,  was  not  entered  up ;  that  the  jury  intended  to  find  for  the  pursurr ; 
and  that,  in  point  of  fact,  although  it  was  not  stated  by  the  foreman,  the  jury  had  de- 
termined the  amount  at  which  the  damages  should  be  assessed.     The  motion  was  sup- 
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CHAPTER  III.— OF  EXAMINING  WITNESSES  AS  TO  DELIBERATIONS 

IN  PARLIAMENT. 

§  1844.  In  the  case  of  Plunkett  against  Cobbett,  for  publishing 
a  libel  which  reflected  on  the  conduct  of  the  plaintiff  as  a  member 
of  the  Irish  House  of  Commons,  the  Speaker  of  that  House  having 
been  asked  as  to  expressions  and  arguments  which  the  plaintiff  had 
used  in  the  course  of  debate,  Lord  EUenborough,  while  allowing  the 
question  whether  he  had  spoken  upon  particular  questions,  stopped 
the  detailed  examination,  and  observed,  "  It  would  be  a  breach  of 
the  witness'  duty  and  his  oath  to  reveal  the  councils  of  the  na- 
tion "  (n).  This  principle  has  been  extended  by  text  writers  to  the 
examination  of  other  witnesses  on  these  matters  (o).  The  rule  is 
required  for  securing  the  freedom  of  discussion  which  is  essential 
to  parliamentary  deliberations. 

(n)  Plunkett  v.  Cobbett,  1804,  29  How,  St.  Tr.,  71,  2 ;  6  Esp.,  186. 
(o)  Starlrie  (4th  ed.),  193— Taylor,  640-1  Greenl.,  ?  261. 


ported  by  affidavits  by  the  foreman  and  nine  of  the  jurymen.  The  Court,  while  hold- 
ing that  the  affidavits  could  not  be  received  to  contradict  the  notes  of  the  presiding 
judge  of  what  took  place  in  Court,  did  not  consider  that  they  were  absolutely  inadmis- 
sible to  any  effect.  Lord  Cowan  observed,  that  with  respect  to  occurrences  not  in  pre- 
sence of  the  Court,  and  which  might  affect  the  regularity  of  the  procedure  and  conduct 
of  the  jury,  the  affidavits  tendered  might  be  legitimately  considered,  subject  to  this  ob- 
servation, that  jurymen  could  not  be  allowed,  either  directly  by  themselves  or  through 
their  foreman,  to  impugn  what  passed  in  their  presence  and  in  open  court,  in  reference 
to  the  verdict  returned  and  recorded  with  their  consent  and  acquiescence  as  their  return 
on  the  issues.  When  the  foreman  has  committed  a  mistake  as  to  the  views  of  the  jury, 
this  had  been  allowed  to  be  the  subject  of  inquiry  by  affidavit  tendered  immediately  on 
discovery  of  the  error,  as  in  the  case  of  Cogan  v,  Ebden,  by  Lord  Mansfield,  1767 
(1  Burrows,  888).  But  it  was  different  when  affidavits  were  offered  to  instruct  miscon- 
duct on  the  part  of  the  jury ;  in  such  a  case  the  evidence  of  persons  other  than  the  jury 
who  could  swear  of  their  own  knowledge  to  the  alleged  misconduct  could  alone  be  re- 
ceived. Lord  Benholme  said, — "  With  regard  to  the  affidavits  of  the  jury  as  to  what 
took  place  during  their  inclosure,  and  as  to  their  actual  intention  of  giving  their  ver- 
dict, and  their  probable  intentions  had  they  foreseen  what  they  came  afterwards  to 
know,  I  must  observe,  that  had  these  affidavits  been  intended  directly  to  impeach  the 
verdict  to  which  they  had  assented  in  open  court  as  not  being  their  true  verdict,  I 
should  have  hesitated  to  admit  the  competency  of  such  documents.  For,  as  a  general 
principle,  I  consider  it  would  be  a  dangerous  example  to  admit  of  such  ex  pott  facto  im- 
peachment of  their  own  solemn  and  public  declaration  on  oath.  But  I  am  relieved  from 
the  necessity  of  considering  such  a  question ;  for,  admitting  all  that  the  jurymen  say,  I 
see  no  reason  to  disturb  the  verdict;"  Dobbio  v.  Johnston  and  Russell,  1861,  23  D., 
1189. 
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CHAPTER  IV. — OF  OFFICIAL  CUMMUNICATIONS  WITH,  AND  INVESTI- 
GATIONS BY,  PUBLIC  FUNCTIONARIES. 

§  1845.  Reasons  of  public  policy  require  that  evidence  should 
be  excluded  upon  matters,  the  disclosure  of  which  would  be  preju- 
dicial to  the  public  service.  This  privilege  extends  to  communica- 
tions, whether  written  or  verbal,  viith  public  functionaries  relative 
to  the  administration  of  government,  and,  in  a  limited  degree,  to 
such  as  relate  to  the  investigation  of  crime.  The  ground  of  it  is, 
that  if  such  matters  were  divulged,  investigations  important  to  the 
State  might  be  frustrated,  whiles  they  could  not  be  carried  on  with 
that  secrecy  and  freedom  which  are  necessary  for  success  (a). 

§  1846.  On  this  principle  the  Court  refuse  to  order  production 
of  communications  between  persons  in  the  public  service  regarding 
the  conduct  of  functionaries  under  their  official  superintendence  (6). 
This  includes  official  communications  between  the  East  India  Com- 
pany and  Board  of  Control  (c),  and  between  the  governor  of  a 
colony  and  his  attorney-general  (d),  or  the  military  officers  under 
his  autliority  (e).  Under  the  same  rule,  communications  between 
a  sheriti'  and  his  predecessor  as  to  the  character  of  the  procurator- 
fiscal  of  the  county  were  protected  (/).  And  the  Lord  Chief-Com- 
missioner held  it  **  impossible  for  the  Court  to  interfere,"  where  the 
Lord  Advocate  declined,  unless  ordered  by  the  Court,  to  disclose 
communications  made  by  him  officially  to  the  Secretary  of  State  as 
to  a  pardon  (^).  So,  in  an  action  of  damages  at  the  instance  of  a 
parish  schoolmaster  against  the  kirk-session,  for  defamation  and 
improper  proceedings  to  his  prejudice,  the  Court  refused  an  unop- 
posed motion  to  enable  the  pursuer  to  recover  excerpts  from  a  re- 
port by  the  Government  Inspector  of  Schools,  because  it  was  a  re- 

(a)  See  Tait  Ev.,  180;  894—1  PhiU.,  181—1  Grcenl.,  g  261— Taylor,  640—868^8 
Pr.  of  Ev.,  584.  (6)  Young  &  Co.  v.  Commissioncra  of  Excise,  27th  Feb.  1816, 

F.  C.  (approved  of  in  1  8h.  Ap.,  206,  per  L.-Ch.  Eldon  in  reversing  the  case  on  another 
point)— Edwards  v.  Mackintosh,  1823,  8  Mur.,  871— Home  v.  Bentinck,  1820,  2  Brod. 
and  Bing.,  180,  infra— See  also  Craig  v.  Marjoribanks,  1828,  8  Mur.,  843 ;  3ol— Tytler 
V.  Mackintosh,  1828.  8  Mur.,  244— Boyd  v.  Reid,  1801,  Hume  D.,  610.  But  the  person 
making  such  an  investigation  may  go  beyond  his  privilege,  as  by  openly  charging  a  sub- 
ordinate with  crime ;  see,  «.^.,  Blackell  v.  Lang,  1864,  16  D.,  989. 

(c)  Smith  V.  East  India  Co.,  1841,  1  Phillip's  C.  C,  60—8  and  4  WiU.  IV,  c.  86, 
U  29,  80,  36.  (d)  Wyatt  p.  Gore,  1816,  Holt's  Nisi  Pr.  Ca.,  299. 

(e)  Cooke  v.  Maxwell,  1817,  2  Starkie  R.,  188.  (/)  Greig  t;.  Edmonstoiio, 

1826,  4  Mur.,  70,  ytet  L.  Ch.  Commissioner.  (g)  Gibsons  v.  Stevenson,  1822, 

a  Mur.,  220. 
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port  to  government,  of  which  tlie  Court  had  not  power  to  order 
production  (A).  But  in  an  action  of  damages  for  a  slanderous  com- 
plaint, in  consequence  of  which  the  pursuer  had  been  deprived  of 
an  office  in  the  Excise, — one  of  the  alleged  slanders  being  that  he 
had  not  accounted  for  his  intromissions, — where  an  order  for  pro- 
duction of  the  accounts  of  payments  made  by  the  pursuer  s  succes- 
sor was  opposed  by  the  Board,  on  the  general  ground  that  a  public 
board  is  not  bound  to  give  up  its  papers  ;  the  Lord  Chief-Commis- 
sioner, seeing  no  detriment  to  the  public  from  their  production,  and 
none  being  alleged,  was  disposed  to  overrule  the  objection ;  where- 
upon it  was  withdrawn,  on  a  suggestion  from  the  Court  (i), 

§  1847.  On  the  same  grounds  of  public  policy,  the  minutes  of 
investigations  by  a  public  board  (e,g.,  of  Excise)  regarding  charges 
against  one  of  its  officers,  cannot  be  recovered  in  an  action  of 
damages  by  him  against  the  private  complainer  (A),  The  principle 
also  protects  information  on  such  matters,  and  on  the  fitness  of 
candidates  for  office,  when  furnished  by  persons  out  of  the  depart- 
ment on  solicitation  of  the  Board  (J).  So,  in  an  action  of  damages 
for  defamation,  contained  in  certain  letters  addressed  to  the  Lord- 
Lieutenant  of  the  pursuer's  county,  the  Lord-Lieutenant  was 
allowed  to  be  asked  whether  he  had  taken  the  opinion  of  counsel 
as  to  the  propriety  of  communicating  the  letters  vrithout  consent 
of  the  writer ;  but  it  was  held  that  he  was  not  bound,  and  not  en- 
titled, to  disclose  the  terms  of  the  opinion  (m).  And  where  the 
Commander-in-Chief  had  appointed  a  commission  to  inquire  into 
the  conduct  of  an  officer,  who  afterwards  sued  the  president  of  the 
commission  for  a  libel  contained  in  his  official  report,  the  Court 
held  that  that  document  could  not  be  produced  at  the  trial  {n).^ 


(A)  StuJTOck  V,  Greig,  1849,  12  D.,  166.  (i)  Leven  v.  Young,  1818,  1  Mur., 

356.  (A)  Young  &  Co.  v.  Commissioners  of  Excise,  supra. 

{i)  Earl  V.  Vaaa,  1822.  1  Sh.  Ap.  Ca.,  229;  reyereing,  20th  Feb.  1818.  F.  C. 

(m)  Edwards  o.  Mackintosh,  1823,  8  Mur.,  869,  per  L.  Ch.-CommissioQer.  See  alt»o 
Cooper  V.  Mackintosh,  1823,  ib.,  868.  (n)  Home  v.  Bentinck,  1820,  2  Brod.  and 

Bing..  180. 


'  Some  important  observations  on  the  confidentiality  of  communications  with  public 
boards  feU  from  the  judges  in  The  Kajah  of  Coorg  v.  The  East  India  Company,  and 
Beatson  v.  Skene.  An  independent  sovereign  prince  was  possessed  of  two  promissory- 
notes  of  the  East  India  Company.  In  the  course  of  a  war  between  this  sovereign  and 
the  company  the  notes  were  taken  as  spoils  of  war.  The  prince  filed  a  bill  against  the 
company  for  the  recovery  of  the  notes,  and  moved  for  the  production  of  certain  docu- 
ments, which  were  described  by  the  defenders  as  documents  of  a  political  nature.  The 
Master  of  the  Rolls  decided,  that  when  a  government  is  properly  made  a  defendant  to  a 
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§  1848.  But  where  a  stranger  has  oflSciously  or  from  improper 
motives  volunteered  information  to  public  functionaries  impugning 
the  conduct  of  their  subordinates,  the  communication,  if  written, 
may  be  recovered,  and,  if  verbal,  may  be  proved  orally,  in  an  ac- 
tion of  damages  by  the  party  slandered  against  his  accuser ;  other- 
wise persons  in  the  public  service  would  have  neither  protection 
nor  redress  against  unfoimded  and  calumnious  statements  made  in 
the  quarter  where  they  were  calculated  to  do  them  most  serious  in- 
jury (o). 

(o)  Leyen  v.  Board  of  Excise,  8th  March  1814,  F.  C.    (The  documenta  so  leoorered 


suit  in  which  its  acts  can  be  impeached,  it  cannot  refuse  to  produce  relevant  documents 
on  the  ground  that  they  are  political  communications  between  itself  and  its  agents ;  but 
upon  appeal  to  the  Lords  Justices,  it  was  held  that  the  plaintiff  was  not  entitled  to  pro- 
duction, the  documents  being  political  communications  passing  between  the  Company 
and  its  agents,  relating  to  matters  of  government  and  state  affairs.  Lord  Justice  Tur- 
ner said,  that  he  could  not  give  his  assent  to  the  proposition  that,  in  previous  cases 
where  the  privilege  had  been  sustained,  it  had  been  sustained  in  respect  that  the  public 
boards  were  not  parties  to  the  actions.  The  principles  on  which  they  had  been  decided 
were  more  important.  loi  the  first  place,  the  refusal  to  compel  the  production  of  su^ 
documents  was  grounded  on  the  principle  that  production  would  be  prejudicial  to  the 
public  interests,  and  was  therefore  against  public  policy.  *'  I  am  satisfied  that  there 
is  in  this  Court  a  further  principle  applying  to  cases  of  this  description — namely,  that 
with  matters  of  political  relations  between  state  and  state,  this  Court,  as  I  take  it,  hss 
nothing  whatever  to  do.  They  are  matters  which  are  exempted  from  municipal  juris- 
diction ;  and  when,  therefore,  this  Court  is  called  upon  to  order  the  production  of  docQ- 
ments  relating  to  such  matters,  it  is,  in  truth,  called  upon  to  order  the  production  of  do- 
cuments relating  to  matters  which,  in  their  nature,  are  not  subject  to  the  jurisdiction 
of  the  Court ;"  The  Rajah  of  Coorg  v.  The  East  India  Company,  1866,  26  L.  J.,  846. 
In  a  later  case,  Chief-Baron  Pollock,  delivering  the  judgment  of  the  Court  of  Ex- 
chequer, observed,  that  he  and  his  brethren  were  of  opinion,  that  if  the  production  of  a 
state  paper  would  be  injurious  to  the  public  interest,  the  general  public  interest  must  be 
considered  paramount  to  the  individual  interest  of  a  suitor  in  a  court  of  justice.  The 
question  then  arose.  How  was  this  to  be  determined  ?  It  was  manifest  that  it  must  be 
determined  either  by  the  presiding  judge  or  by  the  responsible  servant  of  the  Crown  in 
whose  custody  the  paper  wos.  The  judge  could  not  do  so  without  ascertaining  in  pub- 
lic what  the  document  was,  and  why  the  publication  would  be  injurious — ^an  inquiry 
which  would  do  all  the  mischief  which  it  was  proposed  to  guard  against ;  so  that  the 
question  fell  to  be  determined,  not  by  the  judge,  but  by  the  head  of  the  department 
having  the  custody  of  the  paper.  If  ho  was  in  attendance  and  stated  that,  in  his  opi- 
nion, the  production  of  the  document  would  be  injurious  to  the  public  service,  then  the 
judge  ought  not  to  compel  the  production  of  it ;  Beatson  i;.  Skene,  1860,  6  Jur.  N.  S., 
780.  But  see  Dickson  v.  The  Earl  of  Wilton,  1  F.  and  F.,  419,  and  Dickson  ©.  General 
Peel  and  Others,  reported  in  The  Times  newspaper,  9th  May  1868,  in  the  latter  of  which 
the  Court  of  Queen's  Bench  allowed  certain  interrogatories,  which  were  objected  to  on 
the  ground  that  they  were  calculated  to  disclose  state  matters  of  a  confidential  nature, 
to  be  put  to  a  lato  Secretary  of  State,  in  respect  that  it  was  obvious  that  they  ought  be 
answered  without  prejudice  to  the  public  interests. 
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§  1849.  In  like  manner,  as  persons  against  whom  groundless 
and  malicious  accusations  of  crime  have  been  made  to  the  public 
authorities  are  entitled  to  reparation  from  their  calumniators,  the 
Lord  Advocate  is,  in  general,  bound  to  name  his  informer  (p) ;  per- 
sons who  make  complaints  erroneously,  but  in  honafde^  being  pro- 
tected under  the  issue  of  malice  and  want  of  probable  cause,  which 
the  party  suing  them  must  take  (r).  The  same  principle  applies 
to  the  recovery  of  the  written  information  lodged  by  the  party  who 
made  the  complaint  («). 

§  1860.  But  the  Lord  Advocate  will  not  be  required  to  divulge 
the  name  of  his  informer,  where  that  would  be  prejudicial  to  the 
public  service.  This  is  the  rule  in  prosecutions  for  treason  and 
similar  state  crimes,  and  for  frauds  on  the  revenue ;  because,  if  it 
were*  otherwise,  fear,  shame,  or  the  dislike  of  being  mixed  up  with 
the  prosecution  would  deter  most  persons  from  giving  information 
as  to  such  crimes,  and  the  consequence  would  be,  that  the  detection 
of  them  would  often  be  frustrated  (f).  For  the  same  reason  it  is 
held  in  England  that  a  witness  may  not  be  asked  if  he  was  the  in- 
former (w)  ;  and  that  all  questions  tending  to  the  discovery  of  the 
channels  by  which  the  information  was  conveyed  to  the  public  au- 
thorities are  incompetent,  every  person  connected  with  the  dis- 
covery of  the  crime  being  protected  {x), 

were  referred  to  by  Lord  Eldon  in  the  House  of  Lords  in  reversing  a  judgment  on  an- 
other branch  of  the  case ;  1  Sh.  Ap.  Co.,  179)— Tytler  v.  Mackintosh,  1828, 8  Mnr.,  244 
—Blake  v.  Pilford,  1S82,  1  Moo.  and  Rob.,  198-1  Greenl.,  J  261— Taylor,  641— See 
also  Warrand  v.  Falconer,  1771,  M.,  18,933— Thomson  v.  Gillie,  16th  May  1810,  F.  C. 
—Contra,  James  v.  Watkins,  1708,  M.,  8432. 

(p)  2  Hume,  186— Burnett,  318—2  Al.,  94— Tait  Ev.,  896— P«r  curiam  in  Hender- 
son V.  Robertson,  1868,  16  D.,  292— Arbuckle  v.  Taylor,  1816,  8  Dow,  160  (as  noticed 
by  L.  Just.-Clerk  in  Henderson  v,  Robertson) — Boag  v.  Gillies,  1832,  6  De.  and  And., 
484,  per  L.  President  Hope — Contra,  Mackenzie's  Obs.  on  Stat.  1426,  c.  60  (Works,  vol. 
ii,  p.  177).  In  McDonald,  1764,  noted  in  Burnett,  818,  4,  where  a  panel  having  been 
tried  on  circuit  on  a  charge  of  murder,  and  acquitted,  applied  by  petition  to  the  two 
judges  of  the  Circuit  Court  to  ordain  the  Lord  Advocate  to  name  his  informer,  their 
Lordships  refused  to  interfere,  apparently  from  doubts  as  to  their  jurisdiction. 

(r)  Arbuckle  w.  Taylor,  mpra — Henderson  v,  Robertson,  tupra — Sheppeard  i^.  Fraser, 
1849,  11  D.,  446.  {$)  Steven  v.  Dundas,  1727,  M.,  7906,  also  noted  in  2  Hume, 

186,  6 — ^Arbuckle  v.  Taylor,  iupra — Henderson  ».  Robertson,  ntpra.  (t)  Per  L. 

Ch.  Eldon  in  Earl  v.  Vass,  1822,  1  Sh.  Ap.  Ca.,  237— Per  L.  Just.-Clerk  Hope  and  Lord 
Rutherfurd  (Ordinary)  in  Henderson  v.  Robertson,  1868,  16  D.,  292.  (But  the  Lord 
Justice-Clerk  observed  in  this  case,  that  whether  information  as  to  the  Customs  and 
similar  cases  "  would  now  be  surrounded  with  the  same  degree  of  inviolability  as  they 
Bcem  to  have  been,  is  questionable.  These  stand  upon  statutory  authority  ") — See  also 
per  L.  Ch.  Just.  Dallas  in  Home  v.  Bentinck,  1820,  2  Brod.  and  Bing.,  180— Muirhead, 
1681,  2  Hume,  186—1  Greenl.,  I  260— Taylor,  636.  («)  Att.-Gen.  v.  Briant, 

1846, 16  Mec.  and  Wels.,  169.  (x)  R.  v.  Hardy,  1824,  24  How  St.  Tr.,  808.  820. 
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It  would  also  seem  that  the  Court  would  refuse  to  interfere  in  a 
case  not  within  this  exceptional  rule,  if  the  Lord  Advocate  stated, 
on  his  official  responsibility,  that  there  were  special  reasons  for  with- 
holding the  information ;  for  it  might  defeat  his  object  if  the  rea- 
sons had  to  be  divulged  (y). 

§  1851.  In  general  the  investigations  at  the  instance  of  the 
Crown  with  a  view  to  criminal  prosecution  are  privileged,  because 
secrecy  in  them  is  usually  essential  to  success,  and,  if  they  could 
be  recovered,  criminal  complaints  would  often  be  made  with  a  view 
to  ulterior  civil  proceedings  (2).  Plans,  reports  by  persons  of  skill, 
and  similar  documents  prepared  on  the  employment  of  the  public 
prosecutor,  are  privileged  on  the  additional  ground  of  being  Crown 
property  (a). 

§  1852.  But  the  Court  will  order  production  of  precognitions 
taken  by  the  Crown  authorities,  where  withholding  them  would 
manifestly  cause  injustice,  and  where  no  special  reasons  of  state  re- 
quire them  to  be  protected  (b)  ;  as,  for  example,  where  a  procura- 
tor-fiscal is  sued  for  damages  on  account  of  having  maliciously  con- 
ducted a  groundless  prosecution,  and  taken  down  false  statements 
of  what  the  witnesses  said  on  precognition  (c). 

§  1853.  As  the  exclusionary  rule  thus  noticed  proceeds  on  rea- 
sons of  public  policy,  and  not  upon  any  interest  personal  to  the 
witness  or  haver,  the  Court  will  interpose,  although  neither  he  nor 
the  party  against  whom  the  evidence  is  meant  to  be  used  opposes 
the  disclosure  (rf).     In  some  cases  it  would  seem  that  they  will  do 

(y)  Per  Lords  Cockbum  and  Rutherfurd  in  Henderson  v.  Robertson,  wpra — Leven 
V.  Young,  1818, 1  Mar.,  366,  per  L.  Ch.-Commi88ioner.  (z)  So  held  as  to 

precog^tions  taken  by  the  Crown  authorities  in  Boag  v.  Gillies,  1832,  5  De.  and  And., 
484— Donald  t;.  Hart,  1844,  6  D..  1255— Hill  r.  Fletcher,  1847,  10  D.,  87— See  also 
Craig  V.  Marjoribanks,  1828,  8  Mur.,  348-7.  As  to  whether  a  declaration  emitted  be- 
fore a  magistrate  can  be  recovered  in  order  to  be  used  in  a  civil  action,  see  n^a, 
g  1485, 6.  (a)  M'Glashan  v.  H.  M.  Adv.,  1848,  Arkley,  500— Hill  v,  Fletcher, 

supra,  (6)  Per  Lords  Corehouse  and  Craigie  in  Boag  v.  Gillies,  «ti/>ra,  and 

soo  cases  in  next  note.  (e)  Harper  v.  Robertson,  1821,  2  Mur.,  888 — Per 

Lords  JuBt.-Clerk  Hope  and  Cockbum  in  Donald  v.  Hart,  1844,  6  D.,  1255— Per  Lord 
Cockbum  in  Little  v.  Smith,  1847,  9  D.,  748— But  see  Craig  v.  Marjoribanks,  1838,  3 
Mur.,  842,  where,  in  an  action  of  the  kind  referred  to  in  the  text,  raised  against  a  jus- 
tice of  the  peace,  the  Lord  Chief-Commissioner  refused  to  order  production  of  the  pre- 
cognitions and  letters  transmitting  them  to  the  Lord  Advocate,  because  the  precogni- 
tions had  been  followed  by  a  trial  before  the  Sheriff  and  a  verdict  of  guilty,  and  the 
Lord  Advocate  had  not  taken  any  steps  upon  the  communications  made  to  him.  This 
case  shows  that  the  Court  will  exercise  a  discretion  in  granting  or  refusing  such  mo- 
tions, {d)  Earl  v.  Yass,  1822,  1  Sh.  Ap.  Ca.,  237,  per  L.  Ch.  Eldon— Edwards 
V.  Mackintosh,  1823,  3  Mur.,  369— Little  v.  Smith,  1847,  8  D.,  265;  and  9  D.,  737— 
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SO  although  the  privilege  is  waived  by  the  public  officer  or  board 
entitled  to  it  (e). 

§  1854.  When  an  original  information  or  precognition  is  ex- 
cluded on  this  ground,  secondary  evidence  of  its  contents  is  inad- 
missible for  the  same  reason,  and  also  under  the  rule  which  requires 
the  best  evidence  (/). 

Sturrock  V.  Greig,  1849, 12  D.,  166— Home  v,  Bentinck,  1820,  2  Brod.  and  Bing.,  180— 
Plunkett,  V.  Cobbett,  1820,  29  St.  Tr.,  72,  8 ;  6  Esp.,  186.  S.  C.  (e)  Compure 

Leven  v.  Young,  1818, 1  Mnr.,  866— Earl  v.  Vass,  «pr»— and  Little  v.  Smith,  9  D., 
740,  per  Lords  Justice-Clerk  and  Cockbum.  (/)  Little  v.  Smith,  1845,  9  D., 

737— Craig  v.  Marjoribanks,  1823,  3  Mur.,  347— Home  v,  Bentinck,  «/>ra— Taylor,  641. 
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TITLE  V. 

OF  EVIDENCE  PRIVILEGED  ON  THE  GROUND  OF 
CONFIDENTIALITY. 


CHAPTER  I. — OF  CONFIDENTIALITY  IN  COBOfUNICATIONS  BETWEEN 
PARTIES  ON  THE  SAME  SIDE  OF  THE  CAUSE. 

§  1855.  Where  several  parties  are  engaged  on  the  same  side  of 
a  cause,  it  is  essential  to  the  success  of  their  prosecution  or  defence 
that  they  be  able  to  communicate  with  each  other  upon  the  subject 
of  the  suit  without  fear  of  their  communings  being  divulged.  Such 
communications,  therefore,  whether  verbal  or  written,  are  privi- 
leged. Thus  where  the  heirs  of  a  party  who,  shortly  before  his 
death,  had  transacted  with  the  local  agent  of  an  Assurance  Com- 
pany for  a  poUcy  on  his  life,  sued  the  company  and  the  agent  for  pay- 
ment of  the  sum  alleged  to  have  been  insured,  and  called  for  written 
communications  which  had  pa-ssed  between  the  company  and  the 
agent  after  intimation  had  been  made  that  the  action  was  about  to 
be  raised,  and  in  which  mutual  advice  was  given  and  facts  were 
stated  with  a  view  to  the  defence,  the  Court  held  that  the  com- 
munications could  not  be  recovered  (a)*} 

(a)  Rose  &.  Medical  Invalid  Insur.  Co.,  1847,  10  D.,  156. 

1  But  it  has  been  held,  in  England,  that  communications  made  by  one  defendant  to 
another,  to  enable  them  to  defend  a  suit,  are  not  privileged.  Vice-Chancellor  Wood, — 
"  It  is  necessary  for  carrying  on  business  in  courts  of  justice,  and  therefore  for  the  in- 
terests of  society,  that  communications  with  or  by  the  solicitor  of  a  party  should  be  pro- 
tected. But  it  is  not  necessary  for  the  interests  of  society  that  two  defendants  should 
be  at  liberty  securely  to  concert  together  measures  of  defence.    It  would  open  a  new 
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§  1856.  The  same  principle  protects  communications  between 
the  counsel  and  agents  of  the  respective  parties  on  the  same  side. 
And  therefore,  where  the  law-agents  acting  for  different  creditors 
on  a  bankrupt  estate  had  held  certain  conversations  as  to  opposing 
the  bankrupt's  discharge ;  and  the  bankrupt  thereafter  raised  action 
against  one  of  them  on  the  ground  that,  in  these  conversations,  he 
had  maliciously  represented  him  to  be  a  fraudulent  bankrupt ;  the 
Court  held  the  action  to  be  irrelevant,  considering  that  to  abridge 
the  liberty  of  such  statements,  "  either  while  used  in  pleadings  be- 
fore the  Court,  or  in  private  conversations  between  men  of  business, 
would  be  highly  unwise,  and  would  too  much  fetter  the  proceedings 
in  the  management  of  business."  And  this  decision  was  affirmed 
on  appeal  (6). 

§  1857.  Where  one  of  several  parties  is  adduced  as  a  witness 
under  the  Law  of  Evidence  Amendment  Act,  he  will  be  entitled 
to  decline  answering  questions  as  to  such  communings  with  a  co- 
pursuer  or  co-defender ;  nay  more,  he  will  be  bound  to  do  so,  un- 
less the  privilege  is  waived  by  the  party  so  united  with  him. 


CHAPTER  II.— OF  CONFIDENTIALITY  IN  COMMUNICATIONS  BETWEEN 
HUSBAND  AND  WIFE. 

§  1858.  The  Law  of  Evidence  Amendment  Act  of  1853,  while 
making  husband  and  wife  admissible  for  and  against  each  other  in 
most  civil  cases  (c),  provides  that  nothing  contained  in  it  "  shall  in 
any  proceeding  render  any  husbemd  competent  or  compellable  to 

(6)  stein  r.  Marshall,  1804,  M.,  12,448;  aflfd.,  M.,  "  Proof,"  Appx.,  No.  1. 
(e)  See  n^pra,  §  1721,  et  $eq. 


and  very  dangerous  ground  of  protection  to  hold  so.  ...  No  authority  has  been 
cited,  and  it  would  be  very  dangerous  to  hold  that,  when  two  co-defendants  choose  to 
communicate  (each  of  them  being  at  liberty  to  communicate  with  a  common  solicitor  or 
with  separate  solicitors,  as  they  may  think  fit)  their  communications  are  not  to  be  dis- 
closed ";  Betts  V.  Menzies,  1867,  8  Jur.,  N.  S.,  887.  But  the  sounder  view  appears  to  be 
that  taken  by  Lord  Jeflfrey  in  the  case  of  Rose,  n^ra.  "  A  party  identified  ab  initio  is 
more  nearly  connected  with  the  defender  than  his  law-agent ;  and  to  force  a  communi- 
cation between  such  parties  to  be  produced  would  be  going  further  than  to  force  com- 
munications between  a  law-agent  and  his  client.  They  are  conjunct — they  are  one  per- 
uon,  like  husband  and  wife.'' 
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give  against  his  wife  evidence  of  any  matter  communicated  by  her 
to  him  during  the  marriage,  or  any  wife  competent  or  compellable 
to  give  against  her  husband  evidence  of  any  matter  communicated 
by  him  to  her  during  the  marriage  "(«?)•  1*^  is  also  incompetent  to 
examine  third  persons  as  to  communications  which  may  have  pasaed 
between  husband  and  wife  in  their  presence  (e).  The  principle  of 
both  these  rules  is  the  same,  namely,  that  unlimited  confidence  be- 
tween husband  and  wife  is  essential  to  the  happiness  of  the  married 
state ;  and  this  confidence  the  law  secures  by  keeping  perpetually 
inviolable  whatever  has  been  confided  by  one  of  the  spouses  to  the 
bosom  of  the  other  (/).^ 

Accordingly,  the  confidentiality  of  such  communications  re- 
mains although  the  marriage  has  been  dissolved  by  death  or  di- 
vorce (g). 

§  1859.  This  rule,  however,  does  not  prevent  conversations  or 
correspondence  between  married  persons  from  being  proved  as  part 
of  their  reciprocal  conduct,  where  the  action  involves  the  terms 
upon  which  they  lived  (A).  But  in  an  action  of  damages  for  adul- 
tery with  the  pursuer's  wife,  letters  which  she  had  written  to  him 
during  the  period  when  the  adultery  was  alleged  to  have  taken 
place,  and  when  he  was  necessarily  absent  from  home,  were  held 
to  be  inadmissible  as  evidence  for  him,  on  account  of  the  risk  of 
collusion  and  fabrication,  which  could  not  be  guarded  against  by 
oath,  or  be  detected  by  cross-examination,  as  in  the  case  of  parole 
proof  of  the  conduct  of  the  spouses  (t).  This  decision  coincides 
with  the  rule  in  England  that,  in  actions  of  this  kind,  the  terms  on 
which  the  husband  and  wife  lived  before  the  adulterous  intercourse 
commenced,  may  be  proved  in  order  either  to  increase  or  diminish 


(rf)  16  Vict.,  c.  20,  }  8.  The  corresponding  English  statute  (16  and  17  Vict.,  c.  88, 
}  8)  only  provides  that  hnshand  or  wife  shall  "  not  be  compeUable  '*  to  discloee  any 
communications,  &c.  {e)  In  Lougton,  1881,  BeU's  Notes,  251,  Lord  Justice* 

Clerk  Boyle  wonid  not  allow  the  public  prosecutor  to  ask  a  witness  what  she  had  heard 
the  prisoner's  wife  say  in  his  presence  as  to  an  assault  committed  by  him  on  his  child. 

(/)  1  Greenl.,  J  264—1  Phill.,  75— Taylor,  900.  {p)  Monro  v.  Twistie- 

ton,  1808,  Pea.  Add.  Ca.,  219,  as  explained  by  L.  Ellenborough  in  Aveson  v.  Lord 
Kinnaird,  1805,  6  East,  192—1  Phill.,  75—1  Greenl.,  J  254— Taylor,  901. 

(A)  See  supra,  i  89.  Tliis  sort  of  evidence  is  constantly  used  in  actions  of  divorce 
and  separation,  bs  weU  as  in  criminal  prosecutions  of  one  spouse  for  ill-treating  the 
other.  (0  Kirk  t>.  Guthrie,  1817,  1  Mur.,  276. 


1  Ford  V.  De  Pontes,  1859,  5  Jur.,  N.  S.,  998— Anon.  v.  Anon.,  22  Beav^  481 ; 
Beav.,  278— Selfe  v.  Isaacson,  1  F.  and  F.,  194. 
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the  damages,  and  that  the  wife's  letters  to  her  husband  are  admis- 
sible for  this  purpose,  provided  they  were  written  before  her  cri- 
minality or  misconduct  commenced  (i). 

§  1860.  The  Sequestration  Act  makes  it  competent  to  examine 
the  bankrupt's  wife  on  matters  relating  to  his  estate  (l).  But  this 
is  thought  not  to  destroy  the  privilege  of  communications  which 
he  made  to  her  (m).* 


CHAPTER  III. — OF  CONFIDENTIALITY  IN  COMMUNICATIONS 
BETWEEN  A  PARTY  AND  HIS  LEGAL  ADVISER. 

§  1861.  By  a  sacred  and  settled  rule  of  law,  communications 
between  a  party  and  his  legal  adviser  regarding  the  subject  of  a 
suit  depending  or  threatened  are  secure  from  disclosure  (a).     "  The 

(k)  See  supra,  I  89.  {t\  2  and  3  Vict.,  c.  41,  {  68.  (m)  See  ib., 

2  69,  where  the  persons  examined  are  required  to  answer  "  aU  lawful  questions."  But 
see  against  this  view  in  the  text,  Mackersie  t^.  Mackenzie,  1828,  2  S.,  266,  not«d  infra, 
1 1877.  (fl)  Stair,  4,  48,  9  (8)— Ersk.,  4,  2,  26—2  Hume,  860— Burnett,  485 

— BeU's  Pr.,  J  2264— More's  Notes,  416— Tait  Ev.,  884—2  Al.,  469.  An  interesting 
case  (E.  Dunfermline  v.  Callender,  1676,  8  B.  Sup.,  469),  which  reflects  honour  on  the 
Scottish  Bar,  may  be  mentioned  here.    A  party  having  appealed  to  the  King  and  Par- 


3  A  different  view  of  the  law  was  adopted  in  Sawers  v.  Balgamie,  1868,  21  D.,  168. 
It  was  there  held  that,  in  investigations  in  bankruptcy,  communications  made  by  the 
husband  to  the  wife  during  the  marriage  are  not  privileged,  and  that,  when  under  exa- 
mination, she  is  bound  to  answer  any  pertinent  question,  although  her  knowledge  may 
have  been  derived  from  her  husband.  Antecedent  to  the  Evidence  Act,  the  wife  had 
been  made  a  competent  witness  in  investigations  in  bankruptcy,  and  she  might  then 
have  been  examined  on  any  subject  pertinent  to  the  investigation,  whether  her  know- 
ledge had  or  had  not  been  derived  from  her  husband.  The  Evidence  Act  made  the 
wife  a  competent  witness  in  cases  where  she  could  not  previously  have  been  examined, 
but  under  the  condition  that  she  was  not  to  be  permitted  to  disclose  matters  commu- 
nicated to  her  by  her  husband  during  the  marriage.  This  privilege  of  confidentiality 
was  the  provision  of  statute,  and  was  not  a  principle  of  the  common  law ;  for  the  old 
objection  to  the  admissibility  of  the  wife's  evidence  was  grounded  on  the  relationship 
of  the  parties.  The  Evidence  Act  was  an  enabling  act ;  but  it  did  not  require  the 
Evidence  Act  to  make  the  wife  a  competent  witness  in  proceedings  in  bankruptcy,  and 
the  limitations  which  an  enabling  act  contained  could  apply  only  to  the  cases  with  which 
it  dealt,  and  could  not  have  the  effect  of  excluding  any  evidence  which,  before  its  pass- 
ing, was  admissible.    To  do  so  an  express  provision  would  have  been  required. 


Digitized  by 


Google 


1078  CONFIDENTIAL  COMMUNICATIONS  §  18G1- 

foundation  of  this  rule,"  Lord  Chancellor  Brougham  observes,  '*  is 
not  on  account  of  any  particular  importance  which  the  law  attri- 
butes to  the  business  of  legal  professors,  or  any  particular  disposi- 
tion to  afford  them  protection.  But  it  is  out  of  regard  to  the  inter- 
ests of  justice,  which  cannot  be  upholden,  and  to  the  administra- 
tion of  justice,  which  cannot  go  on,  without  the  aid  of  men  skilled 
in  jurisprudence,  in  the  practice  of  courts,  and  in  those  matters  af- 
fecting rights  and  obligations,  which  form  the  subject  of  all  judicial 
proceedings  "(6).  His  Lordship  observed,  on  another  occasion,  that 
if  a  party  could  force  production  of  cases  laid  by  his  opponent  be- 
fore counsel  with  reference  to  the  proceedings,  no  man  would  dare 
to  consult  a  professional  adviser  with  a  view  either  to  the  defence 
or  to  the  enforcement  of  his  rights ;  and  without  such  communica- 
tion, no  person  could  safely  come  into  Court,  either  to  obtain  re- 
dress or  to  defend  himself  (c). 

§  1862.  This  privilege  is  perpetual,  the  communications  which 
it  embraces  being  secured  from  publicity  after  the  termination,  as 
well  as  during  the  subsistence  of  the  employment  (d  ).  Nor  does 
it  matter  whether  the  communications  were  made  under  an  express 
promise  of  secrecy,  for  that  is  implied  in  all  such  communica- 
tions (e).  On  the  other  hand,  such  a  promise  wiU  not  protect 
communications  which  in  their  own  nature  are  not  privileged  (/). 

§  1863.  This  privilege  extends  only  to  professional  legal  ad- 
visers, that  is  to  say,  counsel  and  law-agents,  with  their  several 
clerks  (g).  It  does  not  apply  to  communications  between  a  party 
and  his  factor  (A),  or  a  general  agent  whom  he  employed  in  nego- 
tiating loans  (i).     And  a  banker  is  bound  to  answer  as  tx)  the  state 

liament  against  a  decision  of  the  Court  of  Session,  the  King  by  letter  commanded  in- 
quiry to  be  made  as  to  the  advisers  of  the  appeal ;  whereupon  the  four  advocates  for  the 
appeUant  were  called,  but  refused  to  give  any  answer  regarding  their  accession,  and 
protested  that  the  appeal  was  legal.  This  was  followed  by  a  peremptory  letter  from  the 
King,  commanding  these  advocates  to  disown  appeals,  and,  on  their  refusing  to  do  so, 
they  were  deprived  of  ofiQce.  Nearly  fifty  of  their  brethren,  from  resentment  of  the  in- 
jury done  to  the  profession,  deserted  it,  and  were  also  debarred.  This  case  raised  some 
interesting  discussion  as  to  the  confidentiality  of  communications  between  counsel  and 
client.  (6)  Per  L.  Gh.  Brougham  in  Greenough  v.  Gaskell,  1888,  1  My.  and 

Kee.,  108.  (e)  Bolton  v.  Corp.  of  Liverpool,  1888,  1  My.  and  Kee.,  94,  5. 

(d)  Ly.  Bath's  Ex.  v.  Johnston,  12th  November  1811,  F.  C— Hyslop  v.  Staig,  1816, 
1  Mur.,  17— Wight  v,  Ewing,  1828,  4  Mur.,  687— Macf.  Pr.,  166. 

(e)  Leslie  r.  Grant,  1806,  6  B.  Sup.,  874.  (/)  Per  L.  Pres.  Blair  in  Bower 
V.  Ruflsell,  28th  May  1810,  F.  C.  (ff)  Burnett,  486,  8—2  Al.,  470, 1— More's 
Notes,  416— Tait  Ev.,  386— Ker  v.  D.  Roxburghe,  1822,  8  Mur.,  126— Taylor  v.  Foster. 
1826,  2  Car.  and  Pa.,  196— Taylor,  262.  (A)  MitcheU  v.  Berwick,  1848,  7  D.. 
382— Kinloch,  noted  infra,  (?)  Humphrey's  case,  1889,  sep.  report,  p.  166 ; 
Beirs  Notes,  263,  S.  C. 
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of  a  customer's  account  at  a  certain  date  (i).  Information  acquired 
by  a  professional  accountant  employed  to  inspect  a  party's  books 
is  not  protected  (I).  Nor  are  communications  which  a  party  made 
to  his  friend,  although  under  a  promise  of  secrecy  (m).  In  hke 
manner,  communications  made  to  a  lawyer  who  is  not  employed 
professionally  by  the  party  in  the  matter,  are  not  privileged ;  as, 
for  example,  where  they  were  made  after  the  employment  had  been 
declined  {n). 

A  non-professional  person  employed  in  the  capacity  of  a  law- 
agent  may  be  compelled  to  divulge  facts  which  the  party  confided 
to  him  (o), — except,  perhaps,  in  criminal  prosecutions,  as  it  is  com- 
mon for  prisoners  to  intrust  the  preparations  for  their  defence  to 
private  friends  instead  of  professional  lawyers,  and  there  is  no 
reason  why  they  shoidd  not  be  able  to  do  so  confidentially  (p).  But 
communications  between  a  party  and  his  mandatory,  and  between 
the  mandatory  and  the  party's  agent  are  protected  (r).  And  a  simi- 
lar extention  of  the  privilege  seems  warranted  where  the  client, 
from  illness  or  absence,  is  obliged  to  communicate  with  his  legal 
adviser  through  the  mediimi  of  a  third  person,  if  not,  also,  wherever 
the  client  communicates  with  his  law-agent  in  this  way  (a).     Of 


(*)  Loyd  ©.  Freshfield,  1826,  2  Cur.  and  Pa.,  829.  (/)  Wright  v.  Arthur, 

1881,  10  8.,  189.  (m)  Burnett,  438—2  Hume,  860—2  Al.,  471— More's  Notea, 

416— Per  curiam  in  Stuart  r.  Miller,  1886,  14  S.,  887.  (n)  Burnett,  486,  6— 

Per  L.  Ch.  Brougham  in  Greenough  v.  Gaakell,  1888,  1  My.  and  Kee.,  104. 

(o)  Stuart  V.  Miller,  mtpra. 

(p)  In  Gavin  c.  Montgomerie,  1880,  9  S.,  213,  Lord  President  Hope,  in  speaking  of 
the  confidentiality  as  between  a  prisoner  indicted  for  crime  and  one  who  had  acted  as 
his  agent,  observed,  "  It  is  not  necessary  that  he  be  a  law-agent.  It  is  sufficient  that 
he  acts  in  that  capacity.  The  correspondence  clearly  related  to  the  impending  criminal 
proceedings ;  and  a  person  in  this  position  may  employ  any  one,  even  a  country  gentle- 
man, to  take  evidence  or  to  do  other  confidential  acts,  and  that  confidence  will  be  pro- 
tected." This  opinion  (which  was  obiter  to  the  question  decided)  is  challenged  by  Lord 
Just.-Cl.  Boyle,  but  approved  of  by  Ijord  Medwyn,  in  Stuart  v.  Miller,  supra.  In  Hope, 
1846,  2  Broun,  466,  one  of  the  grounds  on  which  the  Court  excluded  proof  of  a  confes- 
sion alleged  to  have  been  made  by  the  prisoner  to  his  jailor  was,  that  the  jailor  had 
acted  as  an  agent  in  carrying  communications  between  the  prisoner  and  his  friends  re- 
garding his  defence. 

(r)  Campbell  o.  Campbell,  1828,  2  S.,  189.    See  Hope,  tupra,  and  next  note. 

(t)  In  Jarvis  v.  Anderson,  1841,  8  D.,  990,  the  interlocutor  bears,  that  the  pursuer 
was  **  not  enticed  to  recover  any  letters  or  correspondence  that  may  have  passed  betwixt 
the  defender  or  others  on  his  behalf,  and  Mr  Cullen  or  others  his  law-agents."  But  it 
does  not  appear  at  whom  the  interlocutor  pointed  as  the  "  others  on  his  behalf."  The 
text  is  also  supported  by  the  case  of  Hope,  supra.  Conflicting  views  on  the  point  were 
entertained  by  the  Court  in  Stuart  v.  Miller,  tupra  (m);  while  in  the  trial  of  Sir  A.  Kin- 
loch  in  1796  for  murder,  as  noted  in  Burnett,  488,  9,  one  "  whom  the  prisoner  had  occa- 
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course,  where  a  party  employs  a  solicitor  to  take  the  chief  conduct 
of  a  cause,  and  another  to  manage  some  subsidiary  branch  of  it, 
communications  passing  between  these  persons  in  fulfiUment  of 
their  client's  directions  are  privileged  (f). 

§  1864.  Farther,  communications  with  persons  not  in  the  legal 
profession  will  be  protected,  if  they  formed  part  of  the  preparation* 
or  preliminary  investigation  which  the  party  made  with  reference 
to  the  cause.  Thus,  in  an  action  by  a  proprietor  against  his  mine- 
ral tenants,  to  put  a  stop  to  certain  operations  as  being  in  violation 
of  the  lease,  the  defenders  having  obtained  a  diligence  to  recover 
(inter  alia)  plans,  sections,  and  drawings  of  the  workings,  and  re- 
ports, letters,  memoranda,  and  other  documents  relative  to  the  coal 
workings,  and  having  called  upon  an  engineer  to  produce  drafts  of 
reports  and  correspondence  falling  under  the  specification,  the  pur- 
suer objected  to  their  jproduction  on  the  ground  of  confidentiality, 
as  they  had  been  prepared  at  the  request  of  his  counsel,  in  terms  of 
special  instructions  and  with  immediate  reference  to  the  action; 
and  the  Court,  without  calling  on  the  pursuer's  counsel,  held  them 
to  be  privileged,  observing  that  the  defender  was  really  asking  to 
get  access  to  the  preparations  which  the  pursuer  had  made  with  a 
view  to  the  action,  and  that  such  documents  were  in  a  high  degree 
privileged  (w).^ 

§  1865.  On  the  other  hand,  the  legal  adviser  of  a  party  must 
disclose  facts  of  which  he  became  aware  from  other  sources  than 
employment  by  his  client,  because  his  doing  so  does  not  involve  a 
breach  of  professional  confidence,  and  a  party  should  not  be  de- 

fiionally  employed  as  his  factor  or  otherwise,  and  who  had  written  to  him  ahout  retain- 
ing counsel  for  his  defence,  was  not  only  without  objection  examined  by  the  prosecutor, 
but  was  called  upon  to  produce  letters  written  by  the  prisoner  both  before  and  subse- 
quent to  the  fatal  event." 

(t)  Mackenzie  c.  Too,  1841,  2  Curteis'  Ec.  Ca.,  866.  (m)  Wark  t;.  Bargaddie 

Coal  Co.,  27th  Feb.  1866.  27  Sc.  Jur.,  224.  The  Lord  Justice-Clerk  also  observed,  thai 
the  documents,  even  if  recovered,  could  not  be  used,  not  being  evidence. 


1  In  Wark  v.  Bargaddie  Coal  Co.,  1866,  17  D.,  626,  the  reports  of  an  engineer,  pre- 
pared in  the  circumstances  noticed  in  the  text,  were  held  by  the  Second  Division  to  be 
privileged.  But  the  Lord  Ordinary  (Handyside)  held  that  reports  prepared  by  an  en- 
gineer more  than  a  year  before  the  raising  of  the  action  were  not  privileged,  and  the 
judgment  on  this  point  was  acquiesced  in  by  the  parties.  The  Lord  Justice-Clerk 
(Hope),  however,  observed, — "  The  party  has  acquiesced  in  the  interlocutor  up  to  a  cer- 
tain point.  But  I  wish  to  state  that  I  am  not  prepared  to  say  that  the  objection  might 
not  have  been  carried  further."  The  judgment  was  aflSrmed  on  appeal;  Bargaddie 
Coal  Co.  r.  Wark,  March  15,  1859,3  Mncq.,  467. 
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prived  of  evidence,  in  consequence  of  his  witnesses  being  employed 
by  his  opponent  professionally  in  the  cause  (x).  Thus  the  agent 
conducting  the  defence  of  a  prisoner  has  been  examined  upon  mat- 
ters known  to  him  otherwise  than  as  agent  (y).  So»  in  the  prose- 
cution at  the  instance  of  the  Lord  Advocate  and  the  Duke  of  Rox- 
burghe  against  Chatto  for  forgery,  where  one  of  Chatto's  lawyers 
was  asked  whether  his  client  had  shown  him  the  writing  in  ques- 
tion, and  what  was  its  tenor  and  date,  and  what  conversation  he 
had  with  his  client  and  with  the  Duke's  lawyer  about  it,  he  was 
required  to  answer  as  to  having  seen  the  deed,  as  to  its  tenor  and 
date,  and  his  conversations  with  the  Duke's  lawyer;  but  not 
whether  the  prisoner  showed  it  to  him,  or  what  conversation  he 
had  with  the  prisoner  regarding  it  (z).  In  reporting  this  decision 
Lord  Elchies  mentions  that  it  was  in  accordance  with  the  previous 
case  of  Wamphray  (a),  where,  in  an  action  of  proving  the  tenor  of  a 
marriage-contract,  which  the  defender  had  fraudulently  destroyed, 
the  defender's  advocate  was  examined  for  the  pursuer  as  to  whether 
he  had  seen  the  deed  and  what  was  its  tenor ;  but  was  not  required 
to  divulge  anything  as  to  its  existence  or  tenor  communicated  to 
him  by  his  client  at  consultation,  and  which  did  not  appear  from 
the  writ  itself.  So,  in  a  declarator  that  a  bond  had  been  granted 
in  trust,  the  Court  allowed  the  defender's  counsel  to  be  examined 
for  the  pursuer  on  such  matters  relating  to  the  conveyance  as  he 
knew  from  other  persons,  but  not  as  to  any  information  derived 
from  his  client  (6). 

§  1866.  It  has  been  "  determined  that  a  man  who  was  agent 
in  a  cause,  cannot  be  called  by  the  other  party  as  a  witness  to  de- 
clare upon  oath  such  things  as  he  learned  in  the  course  of  that  em- 
ployment, without  distinction  whether  they  were  told  him  by  his 
client  or  not ;  for  the  Lords  were  of  opinion  that  everything  he  was 
informed  of  as  agent,  belonged  to  the  secrets  of  the  cause.  .  . 
And  the  same  decision  will,  no  doubt,  apply  to  a  lawyer,  or  any 
other  man  employed  in  law  business  in  the  way  of  his  profes- 
sion" (c).  Under  this  rule,  information  which  the  agent  has  de- 
rived from  conmiunications  with  the  client's  relations  or  witnesses, 


(a:)  2  Hume,  850— Burnett,  436,  6— More's  Notes,  415--2  Al.,  469. 

(y)  Wilson,  1790,  Hume,  supra.  («)  D.  Roxburghe  v.  Chatto,  1768,  Elch., 

"  Witness,"  No.  87— See  also  A  B,  1676,  noticed  by  L.  Fountainhall  in  8  B.  Sup.,  478 ; 
and  see  infra,  I  1876.  (a)  Wamphray's  Crs.  v.  Wamphray,  1676,  M.,  847. 

(6)  E.  Northesk  v.  Cheyne,  1680,  M.,  868.  This  occurred  at  a  time  when  trusts  were 
allowed  to  be  proved  by  parole.  (c)  Leslie  v.  Grant,  1760,  6  B.  Sup..  874. 

Sec  mpra,  §  1868  (t). 

VOL  n.  2  F 
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or  from  insjiection  of  his  papers  in  relation  to  the  canse,  are  pro- 
tected (rf).  In  an  English  case,  where  the  plaintiff  called  for  pro- 
duction of  letters  written  by  the  defendant's  solicitor  to  one  of  the 
witnesses,  and  the  defendant  declined  to  produce  them  on  the 
ground  that  they  "  related  to,  and  were  connected  with,  the  matters 
in  question  in  the  suit,  and  were  prepared  and  written  after  the 
institution  of  it,  for  the  purpose  of  the  defendant's  defence  to  the 
suit,  and  for  the  purpose  of  the  action  between  the  parties,"  they 
were  held  not  to  be  sufficiently  characterised  as  privileged  (e). 
The  question  seems  never  to  have  been  raised  in  Scotland,  whether 
statements  made,  either  in  writing  or  verbally,  by  the  agent  of  one 
party  to  the  witnesses  in  the  course  of  precognoscing  them,  could 
be  put  in  evidence  by  the  other  party,  except  in  support  of  an  ob- 
jection that  the  witness  had  been  tutored,  for  which  purpose  they 
are  admissible. 

In  an  English  case,  the  Atlas  Insurance  Company  sought  to  set 
aside  as  fraudulent  a  policy  which  the  Eagle  Company  had  taken 
out  from  the  Atlas  Company  on  the  life  of  Cochrane,  and  they 
stated  that  an  officer  of  the  Economic  Company,  with  which  the 
Eagle  had  previously  tried  to  take  out  a  policy  on  the  same  hfe, 
had  come  into  the  office  of  the  Eagle  Company  and  stated  that  a 
medical  report  on  the  life  was  unfavourable.  The  solicitor  of  the 
Eagle  Company  was  required  to  mention  what  occurred  at  the  con- 
ference, although  he  stated  that  he  was  present  as  the  confidential 
professional  adviser  of  the  Company  (/). 

§  1867.  There  is  some  conflict  of  authority  as  to  whether  it  is 
essential  to  the  privilege  of  confidentiality,  that  the  communica- 
tions shall  have  been  connected  with  legal  process.  Certainly 
commimications  between  a  party  and  his  legal  advisers  with  refer- 
ence to  proceedings  threatened,  as  well  as  depending,  are  pro- 
tected (y).*    And  the  Court  have  sometimes  admitted  the  privilege 


{d)  2  Hnme,  850—2  AI.,  470— Ker  v.  D.  Rozbnrghe,  1822,  8  Mar.,  12&— Bnt  see 
Mackenzie  o.  Yeo,  1821,  2  Cnrteis'  Ec.  Oa.,  866,  where  information  derived  by  a  party's 
solicitor  from  a  witness  in  the  course  of  investigations  in  the  cause,  was  held  by  Sir 
Herbert  Jenner  Fust  not  to  be  privileged.    It  was,  however,  rejected  as  hearsay. 

(e)  Mayor  of  Dartmouth  v,  Houldsworth,  1840,  10  Simmon's  0.  C,  476 — See  also 
Mackenzie  v,  Yeo,  aupra.  (/)  Desborough  v.  Rawlins,  1888,  8  My.  and  Craig, 

616.  (ff)  Campbell  v.  CampbeU,  1828,  2  S.,  189,  and  cases  in  following  notes. 


>  In  Hay  v.  The  Edinburgh  and  Glasgow  Bank,  1868,  20  D.,  701,  it  was  laid  down 
that  the  pica  was  not  limited  to  documents  passing  subsequently  to  the  raising  of  the 
action ;  and  documents  of  a  confidential  nature,  relating  to  the  subject-matter  of  the 
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where  there  was  a  very  slight  conuection  between  the  evidence 
sought  to  be  recovered,  and  the  subsequent  proceedings.  Thus  in 
an  action  by  the  heir  of  a  creditor,  against  the  representative  of  a 
debtor,  where  the  question  was  whether  a  service  expede  by  the 
intermediate  ancestor  of  the  pursuer  had  created  a  general  repre- 
sentation, the  defender  was  held  not  to  be  entitled  to  recover  cor- 
respondence between  that  ancestor  and  his  law-agent  at  the  time 
of  the  service,  although  long  before  the  action  in  which  they  were 
required  had  been  thought  of.  One  of  the  judges  considered  that, 
under  the  rule  recognised  in  the  previous  case  of  Bower  v.  Rus- 
sell (A),  the  correspondence  was  not  privileged,  as  it  did  not  relate 
to  a  depending  cause.  But  the  other  judges  entertained  a  different 
opinion ;  and  Lord  President  Blair  observed,  "  A  confidential  cor- 
respondence has  passed  between  client  and  agent,  remotely  indeed, 
connected  with  his  cause,  but  still  suflSciently  connected  with  it  to 
bar  production  of  it  being  compelled.  The  whole  question  turns 
upon  the  design  and  intention  of  Sir  W.  Pultney  in  the  general 
service  he  expeded  to  his  brother  Sir  James  Johnston ;  and  any 
confidential  correspondence  as  to  his  views  at  that  time  is  suffi- 
ciently connected  with  the  present  question  to  come  under  the  rule 
regarding  confidential  correspondence  between  client  and  agent. 
Suppose  a  person  brings  an  action  of  debt  on  a  bond  or  bill,  would 
he  be  entitled  to  call  for  letters  between  his  alleged  debtor  and  his 
agent  previous  to  the  action  being  raised,  in  v^hich  the  debtor 
acknowledged  the  existence  of  the  debt,  and  authorised  him  to  buy 
him  oif  as  cheaply  as  possible ?     I  apprehend  not"  (t). 

The  authority  of  this  decision  was  recognised  in  a  subsequent 
case,  where  correspondence  which  had  passed  between  certain  par- 
ties and  their  agents  with  reference  to  contemplated  actions  of  re- 
lief against  them  were  held  to  be  privileged  in  a  subsequent  action 
of  reduction-improbation  of  the  bond  of  caution  (/).  Lord  Mon- 
creiflf  observed,  "  I  think  the  distinction  was  properly  drawn  in  the 
case  of  the  executors  of  Lady  Bath  (k), — where  a  demand  was  made 
for  correspondence  prior  to  the  institution  of  the  process, — that  no 
correspondence  which  had  relation  to  the  institution  of  the  process, 

A)  Infra,  {  1S69  (m).  (i)  Lj.  Bath's  Extb.  v.  Johnstono,  12th  Nov.  1811, 

F.  C.  (J)  Jarvis  v,  Anderson,  1841,  8  D.,  990.  (*;  Supra,  (i[). 


action  in  the  hands  of  the  law-agent  of  the  hank,  and  of  dates  considerah)  j  prior  to  the 
raising  of  the  action,  hut  suheequent  to  the  time  when  the  hank  had  reason  to  expect 
legal  proceedings,  were  held  to  be  protected ;  see  also  the  Engliah  cases  noticed  infra, 
i  1879,  note  a. 
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althoiigh  previous  in  date  tlioreto,  should  be  compelled  to  be  pro- 
duced." Lord  Medwyn  concurred ;  observing,  that  "  the  principle 
ai)plie8  to  every  communication  connected  with  the  institution  of 
the  action." — Both  of  these  cases,  therefore,  recognise  the  principle 
that  documents  are  only  privileged  when  they  have  some  connec- 
tion with  a  depending  or  anticipated  suit. 

§  18G8.  In  like  manner,  communications  are  privileged  which 
were  made  with  reference  to  proceedings  contemplated  at  the  time, 
but  never  instituted  ;  as  was  held  in  an  action  of  reduction-impro- 
bation  of  a  bill  on  the  ground  of  forgery,  where  the  pursuer  moved 
for  production  of  correspondence  between  the  defender  and  his 
agent  with  reference  to  a  criminal  prosecution  for  the  forgery, 
which  had  been  abandoned  (Z). 

§  1869.  But  in  a  question  as  to  the  terms  of  the  contract  be- 
tween the  seller  and  purchaser  of  a  superiority,  the  Court  granted 
diligence  to  recover  correspondence  which  had  passed  between  the 
purchaser  and  his  confidential  agent  in  the  transaction ;  and  Lord 
President  Blair  observed,  **  that  communications  being  made  to  an 
agent,  and  confidentially,  was  no  sufficient  reason  why  production 
of  them  should  not  be  caUed  for  ;  and  that  it  was  only  communi- 
cations in  causa  which  had  any  privilege  in  this  respect"  (w). 
Again,  in  the  trial  of  Sir  A.  Kinloch  for  the  murder  of  his  brother, 
the  advocate  who  had  been  consulted  by  the  deceased  with  regard 
to  certain  family  settlements,  in  which  the  grudge  between  the 
brothers  was  said  to  have  originated,  was  examined  as  to  the  con- 
versations he  had  ha'd  professionally  with  the  deceased  (w). 

§  1870.  It  has,  however,  been  settled  in  England  that  the  pri- 
vilege of  confidentiality  "  is  not  qualified  by  any  reference  to  pro- 
ceedings pending  or  in  contemplation;" — ^for  "if  it  were  confined 
to  proceedings  begun  or  in  contemplation,  then  every  commimica- 
tion  would  be  unprotected  which  a  party  makes  with  a  view  to  his 
general  defence  against  attacks  which  he  apprehends,  although  at 
the  time  no  one  may  have  resolved  to  assail  him"  (o); — ^and  "it 
would  be  most  mischievous  if  it  could  be  doubted  whether  or  not 
an  attorney,  consulted  upon  a  man's  title  to  an  estate,  were  at 
liberty  to  divulge  a  flaw"  (p).  In  the  case  of  a  party  consulting  a 
counsel  or  solicitor  as  to  a  defect  which  he  may  have  discovered  in 

(/)  Gavin  r.  Montgomerie,  1880,  9  S.,  218.  (m)  Bower  v.  RusBell,  28th  May 

1810,  F.  C.    See  also  Ivory's  Note  to  Ersk.,  4,  2,  26.  (n)  Kinloch,  1796. 

2  Hume,  860— Burnett,  436—2  Al.,  469.  (o)  Per  L.  Ch.  Brougham  in  Green- 

ough  V.  Gaskell,  1888,  1  My.  and  Kee.,  102.  The  whole  cases  on  the  point  are  reviewed 
by  his  Lordship.  (p)  Per  curiam  in  Gromack  v.  Heathcote,  1820,  2  Brod.  and 

Bing..  6. 
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his  titles,  it  is  said  that  tlie  party  takes  preliminary  steps  to  protect 
himself  against  the  attacks  of  an  apprehended  adversary,  and  that 
there  is  no  solid  reason  why  he  should  not  be  entitled  to  do  so  ir» 
as  complete  safety  as  if  the  apprehended  adversary  had  put  forward 
his  claim  in  the  shape  of  a  threatened  suit  (r).'  Accordingly,  it 
seems  to  be  the  rule  in  England,  that  the  privilege  extends  to 
attornies  consulted  on  title,  as  well  as  those  employed  in  a  cause  («). 

§  1871.  The  rule  of  English  law  thus  noticed,  especially  as  it  is 
recognised  in  the  case  of  Cromack  v,  Heathcote  (/),  was  considered 
by  Lords  Alio  way  and  Pitmilly  to  be  founded  on  principles  equally 
applicable  to  the  law  of  Scotland  (w).  In  a  recent  case,  also,  the 
Lord  Justice-Clerk  observed,  "  I  am  ready  to  give  full  effect  to  the 
views  stated  by  Lord  Brougham  in  Greenough  v.  Gaskell,  in  the 
class  of  cases  to  which  that  opinion,  as  I  understand  it,  is  applica- 
ble. Indeed  our  courts  adopted  the  same  views  in  the  case  of  Lady 
Bath's  Executors,  long  before  the  English  Courts  got  rid  of  a  limi- 
tation which  in  principle  was  indefensible."  But  his  Lordship  ob- 
served that  the  English  law  as  to  recovering  documents  differs 
from  ours  in  many  important  particulars.  In  this  case,  also,  Lord 
Wood  observed,  "  According  to  the  law  of  Scotland,  communica- 
tions between  clients  and  their  legal  advisers  are  privileged,  al- 
though they  may  not  relate  to  any  suit  depending  or  contemplated 
or  apprehended ;  and  so  it  was  substantially  decided  in  the  case  of 
Lady  Bath's  Executors  in  1811  (ar).  It  therefore  required  no  au- 
thority from  the  law  of  England  to  support  that  proposition"  (y). 

In  this  state  of  matters  the  law  upon  the  point  must  be  held  as 
not  settled. 

§  1872.  Professor  Bell  lays  down  that  a  party  cannot  caU  for 
a  memorial  laid  by  his  opponent  before  counsel,  with  the  relative 
opinion  («).  But  it  has  not  yet  been  determined  that  this  privilege 
extends  beyond  consultations  in  regard  to  a  pending  or  anticipated 
suit  (a). 

(r)  Per  Knight  Bruce,  V.  C,  in  Pearne  p.  Pearee,  11  Eng.  Jur..  52. 

(«)  Per  Richardson,  J.,  in  Cromack  v.  Heathcote,  supra,  approved  of  by  Lord 
Brougham  in  Oreenongh  v.  Qaskell,  nipni,  1  My.  and  Kee.,  107. 

(/)  Supra  {p),  (tt)  Lumadaine  v.  Balfour,  1828.  7  S.,  7. 

(X)  Noted  iupra,  |  1868.  (y)  Per  L.  Wood  in  M'Cowan  ».  Wright,  1862, 

15  D.,  287.  (i)  BcU's  Pr.,  g  2254.    See  also  Denholm  p.  Balcarras,  1695, 

4  B.  Sup.,  78.  (a)  A  memorial  and  opinion  of  this  nature  were  held  to  be  pri- 

vileged, although  they  were  referred  to  by  the  party  on  record  as  cnutaining  a  tru** 


*  But  Ree  the  English  caaca — Lafonc  v.  Falkland  lalands  Co.,  Ilarapeon  v.  Hampson. 
Devaynea  v.  Robinaon,  Bhick  v.  Galsworthy — noted  infra,  J  1870,  note  *. 


Digitized  by 


Google 


1()8()  CONFIDENTIAL  COMMUNICATIONS  §  1873- 

§  1873.  There  are  certain  exceptional  cases  to  which  the  privi- 
lege of  confidentiality  does  not  extend. 

The  law-agent  of  a  party,  when  cit^d  in  an  action  of  exhibition, 
or  under  a  diligence  against  havers,  must  answer  all  questions  per- 
tinent to  the  discovery  of  the  documents  (6),  although  his  know- 
ledge may  have  been  derived  from  his  client  (c);  because  the  client 
himself  is  bound  to  depone  in  such  inquiries,  and  his  agent  cannot 
be  in  a  more  favourable  situation.  On  the  other  hand,  one  whose 
acquaintance  vdth  a  party's  titles  is  only  derived  from  his  agency 
is  not  bound  or  entitled  to  answer  questions  regarding  them,  which 
could  not  be  put  to  the  client  himself  (rf). 

In  the  analogous  case  of  a  proving  of  the  tenor,  the  counsel  or 
agent  of  the  defender  will  be  bound  to  depone  whether  he  ever  saw 
the  lost  document,  and  what  was  its  tenor,  but  will  not  be  required 
to  divulge  any  fact  on  these  points  which  he  obtained  in  consulta- 
tion with  his  client,  otherwise  than  from  inspection  of  the  docu- 
ment (e). 

§  1874.  Where  a  counsel  or  law-agent  has  entered  into  a  trans- 
action for  his  client  in  the  course  of  legal  proceedings,  he  may  be 
examined  upon  it,  in  order  to  ascertain  if  the  party  authorised  or 
homologated  his  acts,  and  to  throw  light  on  the  terms  of  the  trans- 
action. The  reason  is,  that  such  an  examination  does  not  involve 
a  disclosure  of  the  measures  taken  by  a  party  for  his  success  in  a 
cause,  but  is  designed  for  investigating  the  terms  and  effect  of  a 
transaction  which,  although  made  by  a  lawyer  and  relating  to  a 
lawsuit,  does  not  in  principle  differ  from  ordinary  contracts  made 
by  procuration.  On  this  ground,  where  one  of  two  defenders  in  an 
action,  having  paid  the  sum  sued  for,  caUed  on  his  co-defender  to 
relieve  him  of  one-half  of  it,  in  terms  of  an  alleged  arrangement 
between  their  respective  agents,  the  Court  allowed  him  to  recover 
letters  between  the  co-defender  and  the  agent  who  had  acted  for 
that  party  at  the  time  (/).     So  in  an  issue,  whether  a  case  had 

— — — m 

statement  of  the  facts,  and  although  they  had  been  commnnicated  to  the  opposite  party 
in  the  coarse  of  an  attempt  to  compromise  the  case ;  Th*  mson's  Tr.  v,  Clark,  1828, 2  S., 
262--Clark  u,  Spence  (same  parties),  1824,  8  Mur.,  466. 

{b)  As  to  what  questions  may  be  asked  see  mpra,  i  1867,  ^  teq. 

(e)  Ersk.,  4,  2,  25— Tait  Ev.,  886— Macf.  Prac.,  79— Betson  v.  L.  Grange,  1628,  M., 
842;  1  B.  Sup.,  169— A  B,  1628,  M.,  16,668— Bathgate  v,  Armstrong,  1666;  1  B.  Sup., 
621— A  B  V.  Bollocks,  1666,  M.,  844.  (rf)  Scott  v.  L.  Napier,  1637,  M.,  868  ; 

Elch.,  "Witness,"  No.  7;  Cr.  and  St.,  441.  S.  C— Fisher  r.  Bontine,  1827,  6  S.,  880, 
noted  supra,  §  1844 — Mncf.  Pr.,  supra.  (e)  Ors.  of  W^amphray  v.  I^y.  Wam- 

phray,  1676,  M.,  847— Ersk.,  4,  2.  26.     See  §  1864.  (/)  Kid  v.  Bunyan,  1842, 

6  D.,  198. 
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been  compromised  by  a  private  friend  of  one  of  the  parties  acting 
with  her  authority,  her  counsel  were  examined  without  objection 
as  to  whether  they  had  entered  into  or  sanctioned  the  arrange- 
ment (y).  The  same  principle  is  supported  by  the  case  of  Bower 
v.  Kussell,  already  noticed  (A).  Thus,  also,  in  a  question  whether 
the  pursuer  had  by  his  mandatory  agreed  to  discharge  a  certain 
claim  on  a  composition-contract,  the  Court  ordered  the  pursuer's 
agent  to  give  up  all  correspondence  between  the  pursuer  and  the 
mandatory,  tending  to  show  the  instructions  under  which  the  latter 
had  acted,  and  whether  the  pursuer  had  homologated  his  proceed- 
ings (t),  although,  as  already  noticed,  communications  between  a 
party  and  his  mandatory  in  relation  to  the  conduct  of  a  suit  are 
privileged  (j),^ 

§  1875.  One  who  consults  a  legal  adviser,  with  a  view  to  com- 
mitting a  fraud  or  other  crime,  makes  him  either  an  innocent  in- 
strument of  his  guilt  or  an  accomplice.  In  neither  case  will  so  im- 
portant a  part  of  the  history  of  the  crime  be  excluded  on  account 
of  confidentiality  ;  for  the  ground  of  policy  on  which  the  privilege 
is  fomided  in  ordinary  cases  must  give  way,  where  preserving  it 
would  prevent  crime  from  being  detected  (A).  Accordingly,  the 
conveyancer  who  has  been  consulted  by  a  party  with  a  view  to  the 
fabrication  of  writings,  is  bound  to  disclose  such  communica- 
tions (Z),  provided  they  do  not  involve  him  in  a  criminal  charge ; 
and  he  may  be  examined  as  to  his  preparation  of  a  deed  to  which 
his  client  is  said  to  have  adhibited  forged  signatures  (m).     So  in 

{ff)  Jaffray  v.  Simpson,  1835,  18  S.,  1122,  noticed  by  Lord  Ordinary  Cunninghauio 
in  bis  note  to  Kid  v.  Banyan,  wpra.  (A)  See  mtpra,  §  1869  (m). 

(f )  CampbeU  v.  Campbell,  1828,  2  S.,  189.  {j)  See  eupra,  i  1868. 

(*)  Burnett,  487— Tait  Ev.,  884,  6.     See  D.  Roxburghe  v.  Chatto,  supra,  §  1864  (»). 

(/)  See  Burnett,  486,  7— Per  curiam  in  M'Leod  v.  M'Leod,  infra— Per  L.  Mackenzie 
iu  Kid  V.  Bnnyan,  1842,  6  D.,  198.  (m)  McLean,  1888,  2  Swin.,  183;  BeU's 

Notes,  258. 


•  See  as  to  circumstances  in  which  the  Court  allowed  a  correspondence  between  de- 
fenders and  their  law-agents,  relating  to  the  subject-matter  of  an  action,  to  be  recovered 
under  a  diligence ;  Anderson  v.  L.  Elgin's  Trustees,  1869,  21  D.,  664.  Two  actions, 
involving  several  parties,  referred  to  the  same  subject-matters  of  dispute.  The  pursuer 
and  defender  in  the  one  action  were  both  called  as  defenders.  This  last  action  was  at 
the  instance  of  a  public  company,  and  was  settled.  The  defender  in  the  other  action 
averred  that  it  was  settled  by  collusive  arrangement  for  the  purpose  of  defeating  his 
rights.  The  Court  held  that  he  was  entitled,  for  the  purpose  of  proving  this  arrange- 
ment, to  recover  from  the  agent  of  the  company  excerpts  from  the  minutes  of  the  com- 
|)any,  and  also  letters  between  himself,  as  country  agent,  and  his  correspondent  in  Eklin- 
burgh,  9o  far  as  these  related  to  the  alleged  arran;reracnt ;  Millar  r.  SimUl,  1H56,  19 
1).,  142. 
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the  celeV)rated  trial  of  Hunifihreys  for  forging  documents  to  support 
bifl  claim  to  the  Earldom  of  Stirling,  the  law-agent  whom  he  had 
employed  in  the  civil  proceedings  where  the  forged  documents  were 
used,  was  examined  as  to  what  he  had  done  in  the  course  of  his 
agency,  no  objection  being  stated  to  the  examination,  although  the 
prisoner  was  defended  strenuously  by  eminent  counsel  (w).* 

f  1876.  In  like  manner,  in  an  action  against  a  bankrupt  by  the 
trustee  in  his  sequestration  to  set  aside  a  composition-contract,  on 
the  ground  that  the  bankrupt  had  procured  the  consent  of  a  credi- 
tor by  promising  him  a  premium,  letters  between  the  creditor  and 
his  agent  were  held  to  be  recoverable,  partly  on  the  ground  that  "  the 
objection  of  confidentiality  can  have  no  operation  in  a  question  of 
fraud  "  (o).  So  where  it  was  alleged  that  an  arrestee  had  fraudu- 
lently got  arrestments  laid  in  his  hands,  his  law-agent  was  held  to 
be  examinable  as  to  all  he  knew  regarding  the  party's  attempts  to 
procure  the  arrestments  ;  the  examination  being  confined  to  the 
time  before  the  arrestments  were  moved  in  Court,  as  the  agent  had 
acted  in  the  legal  proceedings  relating  to  them.  The  Court  ex- 
pressly refused  to  limit  the  examination  to  information  which  he 
had  derived  from  other  sources  than  his  client  (p).  It  has  also 
been  held  that  although  advocates  are  not  bound  to  discover  the 
secrets  of  their  clients  concerning  the  point  of  right,  they  are  ob- 
liged to  depone  in  the  expiscation  of  private  fraudulent  convey- 
ances (r).  And  where  conveyances  by  a  bankrupt  to  his  brother- 
in-law  were  sought  to  be  reduced  on  the  ground  of  fraud  at  common 
law  and  contravention  of  the  act  1621,  c.  18,  the  Court  held  that 
correspondence  between  the  brother-in-law  (who  was  defender  in 
the  action)  and  his  agent,  relating  to  the  state  of  the  bankrupt's 
afi*airs  at  the  dates  of  the  deeds  under  reduction,  and  as  to  measures 
for  paying  or  securing  a  debt  by  the  bankrupt  to  the  defender,  were 

(n)  flumphreys,  1889,  separate  report  by  Swinton,  and  Bell's  Notes,  263. 

(o)  Inglis  V.  Gardner,  1848,  6  D.,  1029.  (/>)  M*Leod  c.  M'Leod,  1744, 

Elch.,  **  Witness,"  No.  26;  M.,  16,754,  S.  C.  (r)  Keith  v.  Purves,  1684, 

M.,  364. 


«  In  Morrison  t;.  Somerville  and  Others,  1860,  28  D.,  232,  the  pursuer  tendered  in 
evidence  a  "  Case  "  which  a  witness  deponed  that  he  had  prepared  as  agent  for  one  of 
the  defenders,  with  a  view  to  an  action  which  that  defender  subsequently  raised,  and  that 
it  consisted  of  statements  made  by  that  defender  to  him.  It  was  objected  that  the  case 
w^as  inadmissible  because  it  was  a  confidential  communication  between  agent  and  client, 
and  becauBO  it  was  secondary  evidence,  and  the  defender  was  alive.  The  objections 
wore  repelled  on  the  ground  that  the  action  wa«  based  on  fraud,  and  that  it  was  compe- 
tent to  adduce  secondary  evidence  to  prove  the  {statements  of  a  party  as  against  himself. 
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not  protected  («).  The  ground  of  decision  waa,  that  the  object  of 
such  actions,  especially  when  laid  on  the  statute  1621,  is  to  defeat 
the  bankrupt's  attempts  to  give  fraudulent  preferences  to  conjunct 
and  confident  persons  under  the  mask  of  onerous  transactions,  and 
that  this  necessarily  involves  an  exposure  of  the  confidential  com- 
munications which  he  and  the  party  he  meant  to  favour  may  have 
had  with  their  respective  agents,  for  these  are  part  of  the  res  geatce 
of  the  transactions  in  issue.  The  authority  of  this  decision,  how- 
ever, is  impaired  by  the  fact  that  the  case  was  compromised  on  an 
appeal,  which  embraced  this  point  as  well  as  the  judgment  on  the 
merits. 

§  1877.  By  a  clause  in  the  Sequestration  Act  (<),  the  bankrupt's 
law-agent  may  be  examined,  and  is  bound  to  answer  all  lawful 
questions  relating  to  the  estate.®  It  was  considered  by  a  majority 
of  the  Court,  that  a  corresponding  provision  in  the  former  act  su- 
perseded the  common  law  rules  as  to  confidentiality ;  but  the  de- 
cision was  that,  in  respect  of  the  special  circumstances,  the  agent 
might  be  examined  upon  his  knowledge  of  the  bankrupt's  affairs, 
whether  derived  from  the  bankrupt  or  not  (w).  Such  an  examina- 
tion seems  to  be  competent,  both  because  its  object  is  to  ascertain 
if  the  bankrupt  has  improperly  concealed  or  made  away  with  his 
funds,  and  because,  the  creditors  having  succeeded  him  in  all  his 
rights,  he  has  no  interest  to  which  the  privilege  could  properly  be 
referable.^ 

§  1878.     It  need  hardly  be  added  that  the  principle  thus  noticed 

(«)  M'Cowan  v.  Wright,  1852,  15  D.,  229,  494— See  also  Grant  v.  Grant,  1748,  M., 
949  ;  Elch.,  "Fraud,"  No.  19,  S.  C.  (0  2  and  S  Vict.,  c.  41,  J?  68,  69. 

(ti)  MackeiBie  v.  Mackenzie,  1828,  2  S.,  256. 


«  19  and  20  Vict.,  c.  79,  §  90.  It  waa  lield  in  Paul  v.  Laing's  Trustees,  1855,  17 
D.,  457,  that  an  agent  who  had  heen  agent  for  a  partner  of  the  bankrupt  firm  long  prior 
to  the  bankruptcy,  but  who  was  now  an  agent  for  a  claimant  on  the  estate  (whose  claim 
was  resisted  by  the  trustee),  could  not  be  examined  as  a  witness  for  the  trustee  under 
the  statute;  and  that  confidentiality  applied.    See  also  A  B  v.  Binny,  1858,  20  D.,  1058. 

7  Section  84  of  19  and  20  Vict.,  c.  79,  enacts  that  the  trustee  shall  record  in 
the  Sederunt  Book  all  minutes  of  accounts,  reports,  and  other  documents  relating  to  the 
sequestration,  **  Provided  always,  that  when  any  document  is  of  a  confidential  nature 
^such  as  the  opinion  of  counsel  on  any  matter  affecting  the  interest  of  the  creditors  on 
the  estate),  the  trustee  shall  not  be  bound  to  insert  it  in  the  Sederunt  Book,  or  to  ex- 
hibit it  to  any  other  person  than  the  Commissionerfl."  The  prior  act,  2  and  3  Vict., 
c.  41,  2  63,  contained  the  proviso,  "unless  he  be  ordered  by  competent  authority  to  do 
so."  By  the  omission  of  these  words  it  is  now  left  wholly  to  the  discretion  of  the  trud- 
tee,  acting  with  the  advice  of  the  Commissioners,  to  grant  or  refuse  inspection  of  confi- 
dential documents. 
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(loes  not  apply  to  commuuications  which  passed  hetween  a  party 
and  his  legal  adviser,  after  investigation  of  the  alleged  fraud  had 
been  commenced  or  threatened.  Nor  is  there  any  doubt  that  a 
bankrupt,  like  persons  accused  of  crime,  may  safely  take  legal  ad- 
vice when  he  gets  to  issue  with  his  creditors  on  allegations  of  em- 
bezzlement, fraudulent  preferences,  and  the  like. 

§  1879.  Confidentiality  is  the  privilege  of  the  client,  not  of  the 
agent ;  who  is  bound  not  to  disclose,  without  his  client's  authority, 
any  privileged  communication  (aj).  And,  on  the  other  hand,  the 
privilege  is  at  an  end  if  the  client  waives  it  (y).  Upon  this  prin- 
ciple, also,  in  a  question  between  a  trustee  and  beneficiaries,  the 
former  may  not  plead  against  the  latter  confidentiality  in  regard 
to  his  communications  with  the  counsel  or  agent  for  the  trust  on 
matters  in  which  the  estate  generally  is  concerned,  because  they 
were  made  on  behalf  of  the  beneficiaries  themselves,  not  of  the 
trustee  (z).* 


{z)  Bell's  Pr.,  {  2254— More's  Notes,  416— Toit  Ev.,  180— Macf.  Pr.,  166— Hyslop 
V.  Staig,  1816,  1  Mur.,  17— Edwards  r.  Madrintoeh,  1828.  8  Mur..  871— Ker  v.  D.  Rox- 
burghe,  1822,  8  Mur.,  141.  (y)  BeU's  Pr.,  ft#/>ra— Tait  Ev.,  180— Macf.  Pr., 

«<pr*— Forteith  v.  E.  Fife,  1821,  2  Mur.,  467.  (z)  Provan  v,  Telfer's  Tr., 

1880.  8  S.,  797.  See  also  D.  Hamilton  v.  Hamilton,  25th  May  1819,  F.  C,  where  the 
decision  proceeded  on  the  ground  that  the  letters  sought  to  be  recovered  had  been  writ- 
ten to  the  agent  of  one  of  the  parties  by  the  factor  on  the  lands  which  were  claimed  by 
the  parties  respectively,  and  that  it  depended  on  the  result  of  the  action,  whether  he 
had  acted  for  one  or  the  other  party  at  the  time.  But,  query^  Were  the  letters  admis- 
sible evidence,  not  being  either  on  oath  or  admission  of  party  ? 


s  The  following  cases  have  been  decided  in  England  since  the  first  edition  of  this 
work  was  published.  Cases,  and  opinions  of  counsel  taken  by  trustees,  as  such  merely, 
are  not  entitled  to  protection  in  a  suit  by  the  eeatuit  gui  trust  against  the  trustees  or  their 
representatives,  the  real  Interest  being  in  the  trust ;  Devaynes  v.  Robinson,  1856,  20 
Beav.,  42.  The  same  was  held  as  to  a  communication  by  a  trustee  to  an  attorney ;  Shean 
V.  Philips,  18o9,  1  F.  and  F.,  449 ;  see  also  Wynne  v,  Humberston,  1869,  27  Beav.,  421. 
Before  the  institution  of  a  suit,  but  in  expectation  that  proceedings  would  be  taken 
against  them,  the  defendants,  acting  on  the  advice  of  their  solicitor,  employed  an  agent 
to  collect  evidence  at  a  great  distance  from  this  country.  The  communications  made 
by  the  agent  were  held  to  be  privileged.'  Protection  will  not  be  withheld  from  commu- 
nications made  in  apprehension  of  litigation,  on  the  ground  that  the  precise  form  which 
the  litigation  afterwards  assumed  was  not  foreseen ;  Lafone  o.  The  Falkland  Islands 
Company,  1857,  27  L.  J.  (Chan.),  25.  Letters  written  two  years  before  the  institution 
of  a  suit  by  a  country  solicitor  to  a  firm  acting  as  his  London  agents,  were  held  not  pri- 
vileged, though  the  firm  afterwards  acted  as  his  solicitors  in  a  suit  which  involved  the 
subject-matters  of  the  letters  ;  Hampson  v,  Hampeon,  1857,  26  L.  J.  (Chan.),  612. 
Cases  and  opinions  taken  before  the  time  when  the  party  first  heard  of  the  questions  in 
the  suit  being  raised,  were  hold  not  privileged  ;  Devaynes  v.  Robinson,  supra.    The  pri- 
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§  1880.  The  Law  of  Evidence  Amendment  Act  of  1862  pro- 
vides, that  "  where  any  person  who  is  or  has  been  an  agent  shall  be 
adduced  and  examined  as  a  witness  for  his  client,  touching  any 
matter  or  thing,  to  prove  which  he  could  not  competently  have 
been  adduced  and  examined  according  to  the  existing  law  and  prac- 
tice of  Scotland,  it  shall  not  be  competent  to  the  party  adducing 
such  witness  to  object,  on  the  ground  of  confidentiality,  to  any 
question  proposed  to  be  put  to  such  witness  on  matter  pertinent  to 
the  issue "  (o).  It  had  been  previously  laid  down  by  the  Lord 
Chief-Commissioner,  that  a  party  by  calling  his  agent  waives  the 
privilege  of  confidentiality  (6). 

The  rules  as  to  the  proper  time  for  objecting  to  the  production 
of  documents  on  this  ground  have  been  noticed  already  (c). 


CHAPTER  IV. — ARE  COMMUNICATIONS  MADE  BY  A  PARTY  TO  A 
CLERGYMAN  OR  PHYSICIAN  PRIVILEGED  ? 

§  1881.  Confessions  which  a  criminal  makes  to  a  clergyman  to 
relieve  his  burdened  conscience  have  the  highest  intrinsic  trust- 
worthiness ;  and  the  more  heinous  and  dark  the  crime,  the  more 
valuable  would  such  a  confession  be  in  proving  it.     On  the  other 

(a)  16  Vict.,  c.  27,  J  1.  (6)  Forteith  ©.  E.  Fife,  1821,  8  Mur.,  467— Macf. 

Pr.,  166.  (c)  See  supra,  H  1846,  1362. 


vilege  of  not  disclosing  commnuications  between  solicitor  and  client  belongs  to  the 
client  and  his  representatives  as  against  third  parties  alone,  not  inter  te ;  Gresley  v. 
Monsley,  1856,  2  Jur.  N.  S.,  156.  Where  fraud  was  alleged  in  a  purchase  by  a  solicitor 
from  his  client  at  an  undervalue,  it  was  held  that  title-deeds  and  documents  were  not 
privileged ;  Ibid.  The  communications  between  a  Scotchman  residing  in  Scotland  and 
his  Scotch  solicitors  residing  in  London  have  the  same  privilege  as  if  the  solicitors  were 
English ;  Lawrence  v.  Campbell,  1859,  5  Jur.  N.  S.,  1071.  A  communication  to  be 
privileged  must  have  been  mode  by  the  client  to  the  solicitor,  or  by  the  solicitor  to  the 
client :  Marsh  v.  Keith,  1860,  6  Jur.  N.  S.,  1182.  See  also  Reg.  v.  Leatham,  1860-61. 
7  Jur.  N.  S.,  674.  Where  communications  and  statements  are  made  by  a  client  to  his 
confidential  adviser  touching  the  matter  before  any  suit  has  been  instituted,  they  are 
not  entitled  to  protection  except  there  be  some  extraordinary  circumstances.  But  the 
Court  will  not  order  the  production  of  documents  which  contain  advice  given  confiden- 
tially to  a  client  upon  these  occasions;  Bluck  v.  Galsworthy,  1860,  7  Jur.  N.  S.,  91. 
Several  of  these  decisions  seem  inconsistent  with  the  rules  as  to  confidentiality  that 
had  been  laid  down  in  prior  cases. 
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hand,  if  communications  between  clergymen  and  prisoners  were  not 
protected,  the  reforming  agency  of  religion  would  not  prosper  where 
it  is  most  required ;  for  how  could  a  clergyman  give  spiritual  ad- 
vice to  a  prisoner,  when  he  might  neither  urge  him  to  confess,  nor 
converse  with  him  unreservedly,  lest  he  should  afterwards  be  forced 
to  betray  the  trust  reposed  in  his  sacred  office,  by  repeating  the 
prisoner's  confidential  statements  to  him  ? 

§  1882.  The  law  is  not  yet  settled  as  to  whether  such  com- 
munications are  privileged.  In  one  case  a  parish  clergyman,  for 
whom  the  prisoner  had  sent  to  disburden  his  conscience  to  him, 
was  allowed  to  give  evidence  respecting  a  confession  made  in  liis 
presence  and  that  of  two  magistrates  of  the  burgh  (rf).  But  this 
case  (in  which  the  question  of  competency  does  not  seem  to  have 
been  raised)  may  perhaps  come  within  a  rule  noticed  afterwards  (c). 
In  a  recent  case  (/),  which  favours  the  confidentiality  of  this  class 
of  communications.  Lord  Justice-Clerk  Hope  declined  giving  an 
opinion  on  the  general  point. 

Nor  are  the  text  writers  agreed  upon  it.  Baron  Hume  in  one 
pMsage  (gr)  observes,  that  "  there  is  room  to  question  the  propriety 
of  allowing  such  a  disclosure  "  as  that  made  in  Anderson  and  Mar- 
shall's case  (A).  In  another  place  (/),  after  laying  down  that  com- 
munications to  clergymen  are  not  privileged,  he  adds,  "  It  is  true 
no  call  will  probably  ever  be  made  on  a  clergyman  to  disclose  any 
confession  of  guilt,  however  spontaneous,  which  the  panel  may  have 
made  to  him  when  in  jail,  and  preparing  for  his  trial,'  to  relieve  his 
mind,  and  with  a  view  to  spiritual  consolation.  Such  a  conference 
is  a  separate  and  a  later  incident,  and  no  part  of  the  story  of  the 
man's  guilt.  But  put  such  a  case  as  this, — that  a  man  lias  at- 
tempted to  poison  his  wife ;  that,  being  in  bad  health  and  seized 
with  compimction,  he  has  disburdened  himself  of  this  load  on  his 
conscience  to  the  clergyman  of  his  parish  ;  and  that  afterwards, 
having  recovered,  he  returns  to  his  cruel  practices,  and,  in  the  end, 
dispatches  the  woman.  In  such  a  case  the  interests  of  justice  and 
liumanity  will  not  suffer  the  clergyman  to  suppress  this  confession, 
which  is  a  fact  in  the  history  of  the  murder,  and  a  strong  circum- 
stance in  the  train  of  the  evidence  against  the  panel.  Certainly  it 
is  desirable  that  all  should  receive  who  truly  stand  in  need  of 
spiritual  consolation  ;  but  it  is  not  expedient  to  hearten  criminals 

(d)  Anderson  and  Marshall,  1728,  2  Hume,  335.  («)  Seo  infra,  |  1886. 

(/)  Hope,  1846,  2  Broun,  466,  infra,  i  1884.  (^)  2  Hume,  336. 

(A)  Supra,  (d).  (i)  2  Hume,  3l0. 
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ill  the  prosecution  of  their  crimes,  or  to  nourish  them  in  the  hope  of 
impunity  and  peace  of  mind,  by  securing  the  secrecy,  in  every  event, 
of  such  communications." 

Sir  A.  Alison,  conceiving  (not  quite  accurately)  that  Baron 
Hume  holds  communications  to  be  privileged  if  they  were  made 
after,  but  not  if  made  before,  the  prisoner's  incarceration,  observes 
that  it  may  reasonably  be  doubted  whether  there  is  any  good 
ground  for  this  distinction  (k).  He  would  extend  the  privilege  to 
confessions  made  to  a  clergyman  at  any  time,  in  order  to  unburden 
conscience  and  obtain  spiritual  consolation.  Mr  Tait,  founding  on 
the  learned  Baron's  authority,  lays  down,  that  where  a  prisoner  in 
custody  and  preparing  for  trial  confesses  his  crimes  to  a  clergyman, 
the  statement  is  privileged  ;  but  he  repeats  as  exceptional  the  case 
already  noticed,  in  which  the  communication  is  said  to  form  part 
of  the  history  of  the  crime. 

§  1883.  In  England  it  has  been  ruled  that  confessions  to 
clergymen  are  not  privileged  (I),  But  Lord  Kenyon  observed  that 
he  would  have  paused  before  ho  admitted  such  evidence  (w).  And 
Lord  Chief-Justice  Best  has  said,  **  I  for  one  will  never  compel  a 
clergyman  to  disclose  communications  made  to  him  by  a  prisoner ; 
but  if  he  chooses  to  disclose  them,  I  shall  receive  them  in  evi- 
dence" (n). 

In  this  state  of  the  authorities  the  point  must  be  considered  as 
open  in  this  country.  It  is  not  likely  that  the  Court  will  refuse  to 
protect  commuuications  of  this  nature,  unless  in  some  extreme  ca«e, 
such  as  that  put  by  Baron  Hume.^ 

{k)  2  Al.,  471.     See  also  ib.,  687  ;  686.  (Q  R.  v.  Sparkes,  cited  in  Du 

Borre  v.  Livette,  1791, 1  Peake,  77— Butler  v.  Moore,  MacNaUay*B  Ev.,  268— Wilson  v. 
RastaU,  1792,  4  Durf.  and  E.,  758—1  PhiU.,  166—1  Greenl.,  }  247— Taylor,  665— Best 
Pr.  of  Ev.,  g  687.  {m)  Du  Barre  v,  Livette,  aupra. 

(n)  Broad  e.  Pitt,  1828,  8  Car.  and  Pa.,  619.  This  view  is,  with  deference,  thought 
to  be  erroneous.  If  the  privilege  exists  at  all,  it  is  for  the  protection  of  the  prisoner, 
and  the  clergyman  ought  not  to  be  aUowed  to  waive  it.    See  supra,  {  1879. 


1  In  R.  V.  Griffin,  1858,  6  Cox's  C.  C,  219,  Baron  Alderson  expressed  an  opinion 
that  communicatjpns  made  by  a  prisoner  to  a  spiritual  adviser  ought  not  to  be  disclosed. 
In  a  trial  before  Justice  Hill,  a  Roman  Catholic  priest  was  asked  from  whom  he  received 
a  watch,  which  was  produced  at  the  trial.  The  witness  declined  to  answer  the  ques- 
tion, on  the  ground  that  he  had  received  it  in  connection  with  the  confessional,  and 
that,  if  he  were  to  answer  the  question,  it  would  implicate  the  person  who  gave  him  the 
watch.  He  was  held  guilty  of  contempt  of  court,  and  committed  to  jail ;  R.  v.  Hay, 
1860,  2  F.  and  F.,  4  ;  and  see  the  authorities  there  quoted  in  note  (a)  on  the  privilege 
which  at  common  law,  in  England,  attaches  to  confession,  and  in  Best*s  Pr.  Ev.,  {  612.  et 
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§  1884.     The  protection  will  not  in  general  be  extended  to  com- 
munications made  to  a  lay  friend  when  acting  as  spiritual  counsel- 


ieq.  In  H.  M.  Adv.  p.  David  Ross,  1859,  8  Irv.,  484,  the  Court  refused  to  admit  a  state- 
ment made  by  a  prisoner  in  answer  to  a  question  put  to  him  by  the  prison  chaplain.  The 
point  was  fully  argued  in  M'L>auchlin  v.  Douglas  and  Kidston,  1868,  85  Sc.  Jur.,  822, 
4  Irv.,  278 ;  but  the  Court  avoided  giving  a  decision  upon  the  general  question.  The 
circumstances  were  similar  to  those  in  Hay,  supra,  and  the  question,  which  the  clergy- 
man declined  to  answer,  did  not  relate  to  statements  made  in  confession  by  the  prisoner, 
but  to  facts  which  took  place  in  connection  with,  and  following  upon,  the  confession. 
The  Lord  Justice  General  (M'Neill),  in  delivering  the  judgment  of  the  Court,  observed, 
*'  It  appears  to  me  to  be  unnecessary  to  inquire  into,  or  to  pronounce  any  opinion  upon, 
either  the  existence  or  the  scope  of  the  principle  contended  for  as  to  penitential  confes- 
sions of  criminals  to  clergymen,  because  I  am  very  decidedly  of  opinion  that  there  is 
neither  authority  nor  principle  for  holding  that  the  question  which  the  oomplainer  re- 
fused to  answer  comes  within  the  operation  of  even  the  widest  range  of  any  rule  of  con- 
fidentiality recognised  in  our  law,  or  suggested  anywhere  by  our  law  writers.  Assam- 
ing,  though  not  asserting,  that  the  law  may  regard  as  confidential,  and  therefore  not  to 
be  disclosed,  a  confession  made  by  a  criminal  to  his  spiritual  adviser,  to  ease  his  con- 
science and  obtain  consolation  and  advice,  and  even  that  it  protects  from  disclosure  the 
whole  of  what  I  may  call  the  spiritual  intercommuning  between  them,  no  one  has  ever 
said  that  it  goes  farther,  and  extends,  not  to  anything  said  by  the  penitent  to  the  priest, 
or  by  the  priest  to  the  penitent,  in  the  course  of  that  spiritual  intercommuning,  but  ex- 
tends to  every  act  afterwards  done  by  either  of  them  if  it  can  be  regarded  as  a  conse- 
quence of  the  confession  made."  The  distinction  is  probably  sound ;  at  the  same  time 
it  is  easy  to  figure  cases  in  which  it  would  be  as  truly  a  breach  of  the  secrecy  of  con- 
fession to  reveal  circumstancea  following  upon,  and  arising  oat  of  confession,  as  to 
repeat  the  exact  words  of  the  penitent's  communication ;  and  a  communication  can 
scarcely  be  regarded  as  protected  in  the  proper  sense  of  the  term  if  the  law  insist  on  the 
disclosure  of  facts  and  circumstances  which  indirectly,  but  in  effect,  disclose  the  sub- 
stance of  the  communication.  The  policy  of  protecting  communications  of  this  nature  ap- 
pears to  be  now  generally  admitted.  There  is  undoubtedly  a  strong  disinclination  on  the 
part  of  the  ministers  of  religion  to  disclose  communications  which  have  been  made  to 
them  in  their  spiritual  capacity ;  while,  by  the  law  of  his  church,  the  Roman  Catholic 
priest  who  violates  the  secrecy  of  the  confessional  may  be  punished  by  deprivation  of 
office.  Were  it  to  be  held  that  such  communications  are  not  privileged,  the  position  of  a 
Roman  Catholic  priest  would  become  one  of  peculiar  difficulty.  But  as  that  communion 
is  in  this  country  a  protected  and  tolerated  communion,  it  would  seem  that  its  members 
are  entitled  to  practise  any  of  the  rites  of  their  religion  which  are  not  corUra  bonot  mores, 
or  inconsistent  with  the  provisions  of  the  law.  Nor  can  any  strong  expediency  be 
shewn  for  refusing  to  tolerate  a  fundamental  institution  of  that  religion.  For  it  is  to 
be  recollected  that  the  information  which  the  Roman  Catholic  priest  receives  under  the 
seal  of  confession  would  not  be  obtained  by  him  if  the  confessional  did  not  exist.  So 
that,  were  the  confessional  abolished,  either  directly  or  indirectly,  the  priest,  having 
nothing  to  communicate,  would  no  longer  be  available  as  a  witness.  The  secrecy,  there- 
fore, which  the  church  law  enjoins  does  not  diminish  the  area  from  which  evidence  may 
be  obtained.  The  evidence  in  que&tion  is  of  an  exceptional  kind,  created,  so  to  speak, 
by  the  machinery  of  the  church  itself,  and  ceasing  to  exist  when  that  machinery  is 
dissolved.  So  that  the  law  cannot  be  said  to  suffer  any  injury  by  the  exclusion  of  this 
kind  of  evidence.    The  same  observation  applies  in  some  measure  to  the  ministers  of 
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lor.  But  in  a  special  case  the  Justiciary  Court  excluded  proof  of  a 
confession  said  to  have  been  made  to  a  jailor,  who  had  been  the 
medium  of  communication  between  the  prisoner  and  her  friends  in 
regard  to  her  defence,  and  had  communings  with  her  on  religious 
topics  when  she  was  under  depression.  Their  Lordships  considered 
that  he  had  made  himself  both  the  legal  and  spiritual  adviser  of  the 
prisoner,  whereby  he  had  so  completely  secured  her  confidence  that 
she  had  been  "disarmed  of  any  feeling  of  self-protection  or  re- 
serve'' (o). 

§  1885.  Confessions  made  by  a  prisoner  to  a  third  person  in 
consequence  of  the  advice  of  his  clerical  counsellor  are  not  privi- 
leged ;  for  they  are  dictated  by  the  hope  of  spiritual  advantage  to 
be  derived  from  disclosing  the  truth,  and  such  a  hope  has  no  ten- 
dency to  produce  a  false  confession,  as  in  the  case  of  inducements 
which  vitiate  confessions  (p). 

§  1886.  Communications  made  by  a  person  to  his  medical  at- 
tendant are  not  privileged ;  for  the  discovery  of  truth  is  in  general 
more  important  than  the  preservation  of  the  confidence  which  has 
often  to  be  reposed  in  a  physician  or  surgeon  (r).  At  the  same 
time,  good  feeling  should  induce  a  party  not  to  force  a  medical 
man  to  disclose  communications  of  a  confidential  nature,  unless  the 
interests  of  justice  make  that  really  necessary  («). 

(o)  Hope,  1846,  2  Broun.  465.  *  (p)  R.  v.  Gilham,  1828, 1  Moody's  0.  C, 

186—2  Al.,  472 ;  586—1  Greenl.,  i  229— Taylor,  591— Beat  Pr.  of  Ev.,  587.  See 
Andereon  v.  Marshall,  1728,  2  Hume,  885,  tupra,  §  1882.  (r)  2  Hume,  850— 

Burnett,  488—2  Al.,  470— Tait  Ev.,  887— Christian  v,  L.  Kennedy,  1818,  1  Mur.,  424 
— R.  V.  Duchess  of  Kingston,  1776,  20  St.  Tr.,  572—1  Phill.,  164— Taylor,  818.  The 
rule  in  the  text  was  fully  recognised  in  A  B  i;.  G  D,  1851,  14  D.,  171,  where,  however, 
the  Court  sustained  as  relevant  an  action  of  damages  against  a  medical  man,  laid  on 
his  having  disclosed  facts  communicated  to  him  under  the  seal  of  professional  confi- 
dence. («)  See  Christian  v.  Kennedy,  supra.  In  several  American  States  in- 
formation acquired  hy  physicians  and  surgeons,  when  acting  professionally,  is  privileged ; 
1  Greenl.,  {  248,  note. 


every  communion,  for  it  is  impossihle  to  douht  that,  were  the  privilege  of  confidentiality 
withdrawn,  confessions  (which  might  he  repeated  in  the  witness-hox)  would  cease  to  be 
made  by  penitents  to  their  spiritual  advisers. 
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TITLE  VI. 

OF  THE  PROCEDURE  FOR  COMPELLING  WITNESSES  TO 
ATTEND  AND  DEPONE. 


§  1887.  Every  court  of  law  has  power  to  compel  the  attendance 
of  witnesses  residing  within  its  jurisdiction  ;  for  it  is  a  public  duty 
in  all  persons  to  give  evidence  in  judicial  investigations.  In  Scot- 
land this  attendance  is  enjoined  by  citation,  and  may  be  forced  by 
personal  apprehension  upon  letters  of  diligence,  and,  in  some  cases, 
upon  a  oertified  copy  of  an  interlocutor  of  the  Court  in  which  the 
investigation  takes  place.  The  witness  is  bound  to  obey  a  citation, 
although  his  doing  so  may  cause  bim  personal  inconvenience. 
Nor  may  one  disregard  a  citation  on  account  of  there  being  a  good 
objection  to  his  admissibility ;  for  it  lies  with  the  Court,  and  not 
with  him,  to  determine  that  question  (a).  Indeed,  a  citation  may 
be  used  for  compelling  the  attendance  of  one  who  is  incompetent 
as  a  witness,  but  who  may  be  exhibited  to  the  jury  as  a  produc- 
tion (6). 

§  1888.  It  was  at  one  time  doubtful  whether  the  privilege  of  peers 
of  exemption  from  imprisonment  did  not  render  incompetent  second 
diligence  for  forcing  their  attendance  (c).  And  the  Court,  to  avoid 
the  difficulty,  sometimes  ordered  peers  to  attend,  under  a  penalty 
equal  to  the  damage  which  their  failure  might  have  caused  to  the 
party  (rf).  In  a  recent  case,  however,  where  Lord  Lovat  had,  with- 
out any  assigned  reason,  disobeyed  a  citation  as  a  witness  in  the 
Court  of  Session,  the  Court,  on  an  unopposed  motion  by  the  party, 

(a)  See  Bryce,  1S44,  2  Broun,  119— Collins  v.  N.  British  Bank,  1861, 18  D.,  641. 

(b)  Bryce,  ttqfra^Bee  wupra,  {  1727.  (e)  See  A.  8.,  26th  Dec.  1708,  and 
27th  July  1711— Tait  Ev.,  188.  (d)  Young  v,  E.  Bute,  1716,  M.,  10,080-«nd 
case  of  £.  Kincardine,  there  cited. 


Digitized  by 


Google 


§  1890.  WITNESSES  TO  ATTEND.  1097 

granted  letters  of  second  diligence ;  and  their  Lordships  expressed 
a  unanimous  opinion  that  the  privileges  of  the  peerage  do  not  pro- 
tect against  the  consequences  of  such  disobedience  (e).  This  is  the 
rule  a  fortiori  in  the  Justiciary  Court,  where  the  prisoner's  life  may 
depend  on  the  evidence  of  a  peer  (/).  So,  in  England,  a  peer  may 
be  imprisoned  for  contempt  of  court,  if  he  refuses  to  attend  or  take 
the  oath  (g). 

There  seems  to  be  no  authority  as  to  whether  a  similar  power 
resides  in  inferior  judges  (A). 

The  widow  of  a  peer  is  in  the  same  position,  in  these  respects, 
as  a  peer  {%), 

%  1889.  In  those  cases  in  the  Court  of  Session  in  which  the 
proof  is  taken  on  commission,  the  interlocutor  ordering  the  proof 
"  grants  diligence  "  for  citing  witnesses  to  attend.  Formerly  this 
had  to  be  followed  by  taking  out  letters  of  diligence,  which  were 
writs  running  in  the  Sovereign's  name,  ordering  the  witnesses  to 
attend,  and  were  signed  by  the  extractor,  and  passed  the  signet. 
If  the  witness  failed  to  attend,  the  Lord  Ordinary  or  Court,  on  ap- 
plication, granted  letters  of  second  diligence,  which  were  writs  of 
the  same  nature,  concluding  with  warrant  for  apprehension  of  the 
refractory  witness  (&).  Sometimes  first  and  second  diligences  were 
granted  at  the  same  time,  the  latter  being  only  intended  to  be  put 
in  force  in  case  of  the  witness  failing  to  attend  on  the  first  cita- 
tion (J),  The  formal  extracts  have  been  practically  abolished  by  a 
recent  statute,  which  provides  that  a  copy  of  the  interlocutor 
granting  a  diligence,  certified  by  the  clerk  to  the  process,  or  his  as- 
sistant, shall  have  the  same  efiect  as  the  extract  according  to  the 
former  practice  (m).  Under  this  provision  it  was  held  that  if  a 
party,  cited  on  an  interlocutor  of  a  Lord  Ordinary  granting  a  first 
diligence,  fails  to  attend,  second  diligence  may  issue  against  him, 
although  he  has  intimated  his  intention  to  reclaim  (but  has  not 
actually  reclaimed)  against  the  interlocutor,  and  although  the  re- 
claiming days  have  not  expired  (w). 

§  1890.     In  jury  causes  witnesses  may  be  cited  on  letters  of 

(«)  Fraser  v.  Nicholl,  1840,  2  D.,  1264.  (/)  Burnett,  451— L.  Mackenzie 

(primus)  in  Fraser  r.  Nicholl,  mpra,  (g)  R.  ».  L.  Preston,  1691,  1  Salk.  R., 

278— Starkie  (4th  ed.),  83— Taylor,  917.  (A)  It  will,  however,  be  competent 

to  obtain  the  authority  of  the  Supreme  Civil  or  Criminal  Court  (as  the  case  may  be)  to 
compel  a  peer  to  attend  before  an  inferior  judge.  (t)  Macdonald  v.  Widow  of  a 

Peer,  1766,  M.,  10,081.  {k)  Shand's  Pr.,  864— Beveridge's  Forms  of  Process, 

607.  (I)  Shand.  «(pra— Beveridge,  mpra.  (m)  18  and  14  Vict.,  c.  86, 

2  26.  (n)  Collins  v.  N.  Brit.  Bank,  1861, 18  D.,  641. 
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first  and  second  diligence,  which  are  issued  by  the  clerk  of  court, 
and  pass  the  signet ;  the  practice  being  to  issue  both  sets  at  once, 
in  order  that  the  party  may  at  his  discretion  force  attendance  (o). 
A  copy  of  the  interlocutor  fixing  the  trial,  certified  by  the  clerk  to 
the  process  or  his  assistant,  is  a  good  warrant  for  citing  witnesses 
to  the  trial  (jo)  ;  but  it  does  not  empower  the  messenger  to  appre- 
hend them ;  and  therefore  the  practice  is  to  take  out  letters  of  dili- 
gence as  formerly.  In  trials  before  the  Lord  Ordinary  without  a 
jury,  under  the  late  Court  of  Session  Act  (r),  witnesses  are  cited  on 
a  certified  copy  of  the  interlocutor  ordering  the  trial. 

§  1891.  In  the  Court  of  Justiciary,  letters  of  diligence  for 
citing  witnesses  for  tlie  Crown  used  to  be  issued  under  the  seal  of 
court,  upon  a  warrant  from  one  of  the  judges,  which  was  granted 
of  course  on  petition  or  bill  at  the  instance  of  the  Lord  Advo- 
cate («).  A  recent  statute  dispenses  with  such  petitions,  and  or- 
dains that  letters  of  diligence  shall  be  issued  by  the  clerk  of  court 
to  the  Lord  Advocate  on  exhibition  of  the  indictment  on  which 
such  letters  of  diligence  require  to  be  raised,  or  a  copy  thereof 
signed  by  the  Crown  Agent  for  the  time  being  (t).  "  Letters  of 
exculpation,"  for  citing  exculpatory  witnesses,  are  issued  on  appli- 
cation by  the  prisoner  at  the  justiciary  ofiice.  They  are  signed  by 
the  clerk  of  court,  and  if  taken  out  at  the  ofiice  of  the  Justiciary  in 
Edinburgh,  bear  the  seal  of  court,  which  is  not  impressed  on  such 
letters  when  issued  on  circuit,  or  on  letters  of  diligence  for  the 
Crown  (tt). 

§  1892.  In  civil  causes  before  the  Sheriff,  a  certified  copy  of 
the  interlocutor  fixing  the  diet  of  proof,  or  of  the  portion  of  the  in- 
terlocutor relating  to  that  matter,  is  a  sufficient  warrant  for  citing 
witnesses  and  havers  within  the  Sheriff's  county ;  and  if  a  witness, 
duly  cited  on  at  least  forty-eight  hours'  notice,  fails,  without  a 
reasonable  excuse,  to  appear,  he  forfeits  a  penalty  not  exceeding 
forty  shillings  to  the  party  for  whom  he  was  cited,  and  the  Sheriff 
may  grant  second  diligence  for  compelling  his  attendance,  the  ex- 
pense whereof  falls  upon  the  witness,  unless  a  special  reason  to  the 
contrary  be  sustained  by  the  Sheriff  (x).  Witnesses  and  havers 
residing  beyond  the  Sheriff^s  jurisdiction  used  to  be  cited  on  letters 
of  supplement  obtained  from  the  Court  of  Session  (y).     But  now 


(o)  Macf.  Pr.,  111.  (/>)  18  and  14  Vict.,  c.  86,  f  48. 

(r)  18  and  14  Vict.,  c.  86,  ?{  46,  48.  (a)  2  Hume,  164 ;  898—11  and  12 

Vict.,  c.  79,  g  2.  (0  lb.,  i  2.  (tt)  lb.  (x)  16  and  17 

Vict.,  c.  80,  i  11.  (y)  A  B,  27th  Feb.  1813,  F.  C— Cameron,  1826,  4  S..  617. 
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a  warrant  issued  by  the  Sheriff  of  any  county  is  effectual  for  citing 
witnesses  residing  in  any  other  county,  on  being  indorsed  by  the 
sheriff-clerk  of  the  latter  county  (z).  And  the  same  rules  apply  to 
tlie  failure  of  witnesses  to  obey  such  citations,  as  where  they  are 
cited  under  warrant  of  the  Sheriff  of  their  own  county  (a). 

§  1893.  In  criminal  cases  warrants  issued  by  the  Circuit  Courts 
of  Justiciary  and  the  several  Sheriffs,  used  not  to  be  effectual  for 
the  citation  of  witnesses  beyond  their  several  bounds ;  and  such 
witnesses  were  therefore  cited  on  letters  of  supplement  issued  by 
the  High  Court  of  Justiciary,  whose  jurisdiction  embraces  the 
whole  of  Scotland  (ft).  The  delay  and  expense  occasioned  by  this 
practice  were  remedied  by  an  enactment,  "  that  when  the  atten- 
dance of  any  person  shall  be  required  as  a  witness  in  any  criminal 
cause  or  proceeding,  or  in  any  prosecution  for  a  pecuniary  penalty, 
before  any  court  or  magistrate  in  Scotland,  such  person,  although 
not  residing  within  the  jurisdiction  of  the  court  or  magistrate 
granting  the  warrant  of  citation,  may  be  cited  on  the  warrant  of 
such  court  or  magistrate,  and  this  either  by  a  mossenger-at-arms, 
or  by  an  officer  of  the  court  or  magistrate  granting  the  warrant, 
or  by  an  officer  of  the  place  in  which  such  person  may  be  for  the 
time;  and  such  citation  shall  be  sufficient  to  enforce  the  atten- 
dance of  such  person  as  a  witness  in  all  respects  as  if  ^  such  person 
had  been  resident  within  the  jurisdiction  of  the  magistrate  by 
whom  such  warrant  shall  have  been  granted  "  (c). 

§  1894.  Considerable  inconvenience  used  to  be  occasioned  by 
there  being  no  means  of  compelling  witnesses  residing  beyond  Scot- 
land to  attend  trials  in  this  country,  or  depone  before  a  commis- 
sioner of  court.  As  a  partial  remedy  of  this  evil,  in  so  far  as  re- 
gards witnesses  in  England  and  Ireland,  it  was  first  enacted  that  a 
writ  of  subpoena  or  other  process  issued  for  citing  witnesses  in  any 
criminal  prosecution  in  one  part  of  the  United  Kingdom,  shall  be 
effectual  in  any  other  part  of  it ;  and  that  in  case  of  the  witness  so 
cited  failing  to  appear,  and  of  his  failure  being  certified  from  the 
court  to  which  he  was  cited,  he  may  be  proceeded  against  and 
punished  in  the  country  of  his  residence,  in  like  manner  as  if  the 
citation  had  issued  from  one  of  the  supreme  courts  therein  (d), 
— provided  it  were  shown  that  at  the  time  of  serving  the  subpoena 
or  citation,  a  sum  sufficient  for  defraying  the  expense  of  coming 

(z)  16  and  17  Vict.,  c.  80,  §  11.  {a)  lb.  (b)  2  Al.,  400,  ) 

(c)  11  Geo.  IV,  and  1  Will.  IV,  c.  87,  g  8.  (d)  46  Geo.  Ill,  c.  92.  <J  3. 

2  n  2 
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and  attending  to  give  evidence,  and  of  returning,  had  been  ten- 
dered to  the  witness  (e). 

This  proviso  impeded  the  practical  working  of  the  act  A  sub- 
sequent statute  provided  that  ^^all  warrants  issued  in  England, 
Scotland,  or  Ireland,  respectively,  may  and  shall  be  indorsed,  and 
executed,  and  enforced,  and  acted  upon,  in  any  part  of  the  United 
Kingdom,  in  such  and  the  Uke  manner  as  is  directed  by  the  said 
recited  act  of  the  thirteenth  year  of  the  reign  of  his  present  Ma- 
jesty (/),  in  relation  to  warrants  issued  or  granted  in  England  and 
Scotland  respectively,  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  all  the  provisions  of  the  said  act  were  in  this  act  re- 
peated and  re-enacted"  (g).  ..."  And  that  it  shall  be  lawful 
for  any  judge  of  any  of  his  Majesty's  Courts  of  Record  in  West- 
minster, of  the  Court  of  Session  in  the  county  palatinate  of  Chester, 
or  of  any  of  the  Courts  of  Great  Sessions  in  Wales,  or  for  any  judge 
in  any  of  his  Majesty's  Courts  of  Eecord  in  Dublin,  to  indorse  any 
letters  of  second  diligence  issued  in  Scotland,  for  compelling  the  at- 
tendance of  any  witness  or  witnesses  resident  in  England,  Wales, 
or  Ireland,  upon  any  criminal  trial  in  Scotland ;  and  such  letters 
shall,  upon  such  indorsement,  have  the  like  force  and  effect  as  the 
same  would  have  in  Scotland,  and  shall  entitle  the  bearer  thereof 
to  apprehend  the  witness  or  witnesses  mentioned  therein  and  to 
convey  such  witness  or  witnesses  to  Scotland,  for  the  purposes  of 
the  trial,  or  trials,  in  respect  of  which  such  letters  shall  have 
been  issued,  without  any  tender  of  any  expense  or  expenses  of 
any  such  witness  or  witnesses,  anything  contained  in  the  said 
last  recited  act  of  the  forty-fifth  year  aforesaid  notwithstand- 
ing"(A). 

§  1895.  In  civil  cases  commissions  for  examining  witnesses 
abroad  could  only  flow  from  the  Supreme  Court,  on  application  by 
the  party,  swearing  that  they  were  necessary  witnesses  (i).  And 
the  Court  were  in  use  to  interpone  authority  to  commissions  for 
this  purpose  from  inferior  courts  (J).  But  attendance  of  the  wit- 
nesses before  the  commissioner  could  not  be  enforced  (i).  In  the 
year  1843  an  act  was  passed,  which  made  it  compulsory  on  wit- 
nesses and  havers  in  England  and  Ireland  to  attend  before  a  com- 
missioner or  commissioners  appointed  by  any  of  the  courts  of  law 

(«)  46  Geo.  Ill,  c.  92,  i  4.  (/)  18  Geo.  Ill,  c.  81.    This  statute  aUowed 

criminalfi  to  be  brought  for  trial  from  any  part  of  England  to  Scotland,  and  vice  vctm, 

(g)  64  Geo.  Ill,  c.  186,  ?  2.  (A)  lb.,  }  8.  (i)  Town  of  Irvine,  1627, 

M.,  16,664;  1  B.  Sup.,  167— E.  Mar  v.  his  VaBsals,  1680.  M.,  16,666. 

{j)  Town  of  Irvine,  tupra,  (k)  Izatt,  18th  June  1809,  F.  C— Glyn  tr. 

Johnstone,  1884,  18  S.,  126. 
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in  Scotland,  the  havers  being  also  required  to  produce  the  writings 
or  documents  mentioned  in  the  rule  or  order  of  the  Scottish  court. 
For  this  purpose  it  is  necessary  that  the  witness  or  haver  shall  have 
been  served  with  a  written  notice  to  attend  at  a  specified  time  and 
place,  such  notice  being  signed  by  the  commissioner  or  commis- 
sioners. If  he  refuse  or  fail  to  appear  and  be  examined,  such  re- 
fusal or  failure  must  be  certified  by  the  commissioner  or  commis- 
sioners, whereupon  it  is  competent  to,  or  on  behalf  of,  the  party 
suing  out  the  commission,  to  apply  to  any  of  the  superior  courts  of 
law  in  that  part  of  the  Kingdom  within  which  the  commission  is 
to  be  executed,  or  to  any  one  of  the  judges  of  such  courts,  for  a  rule 
or  order  to  compel  the  witness  or  haver  to  attend  and  be  ex- 
amined before  the  commissioner  or  commissioners ;  and  the  court 
or  judge  to  whom  the  application  is  made,  may  by  rule  or  order 
command  the  attendance  of  any  person  to  be  named,  or  the  produc- 
tion of  any  writings  or  documents  to  be  mentioned  in  such  rule  or 
order  (j).  If,  upon  the  service  of  the  rule  or  order,  the  witness  or 
haver  does  not  appear  or  produce  the  documents,  his  disobedience 
renders  him  subject  to  such  pains  and  penalties  as  he  would  be 
subject  to  by  reason  of  disobedience  to  a  writ  of  subpoena  in  Eng- 
land or  Ireland,  as  the  case  may  be  (i).  It  is  also  provided  that 
every  person  so  cited  shall  be  entitled  to  the  like  conduct-money 
and  payment  of  expenses  and  for  loss  of  time,  as  if  he  had  attended 
at  a  court  of  law ;  and  that  no  person  shall  be  compelled  to  pro- 
duce any  document  which  he  could  not  be  compelled  to  produce  at 
a  trial ;  or  to  attend  on  more  than  two  consecutive  days  to  be  named 
in  such  rule  or  order  (I). 

§  1896.  'There  are  reciprocal  provisions  as  to  commissions  is- 
sued from  the  courts  of  law  and  equity  in  England  and  Ireland  to 
be  executed  in  this  country.  If  a  person  refuses  or  fails  to  obey 
a  written  notice,  in  the  form  above  mentioned,  to  attend  upon  a 
commission  from  any  of  these  courts,  his  refusal  or  failure  shall  be 
certified  by  the  commissioner  or  commissioners,  whereupon  the 
party  may  obtain  from  any  of  the  superior  courts  in  Scotland,  or 
any  judge  thereof,  an  order  to  compel  such  person  to  attend  and  be 
examined,  and  to  produce  the  writings  called  for ;  and  if  he  does 
not  obey  such  order,  the  party,  upon  proof  of  such  disobedience, 
may  obtain  from  the  Lord  Ordinary  on  the  Bills  second  diligence 
in  common  form  (m).     These  enactments  are  subject  to  the  provi- 

(J)  6  and  7  Vict.,  c.  82,  {  6.     See  Appendix.  (k)  lb.,  {  6. 

(I)  lb.,  §  7.  {m)  lb.,  {{  5,  6. 
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sions  already  noticed  as  to  the  expenses  of  the  person  cited,  the 
documents  which  he  must  produce,  and  the  time  during  which  he 
is  bound  to  attend  (n)} 

§  1897.  By  a  recent  statute  (o)  witnesses  in  any  part  of  the 
United  Kingdom  can  be  forced  to  attend  personaDy  in  any  trial  in 
any  action  or  suit  depending  in  any  of  the  superior  courts  of  com- 
mon law  at  Westminster  or  Dublin,  or  the  Court  of  Session  or  Ex- 
chei[uer  in  Scotland.  If  it  shall  appear  to  the  court  in  which  the 
suit  is  pending,  or  if  such  court  is  not  sitting,  to  any  judge  thereof, 
that  it  is  proper  to  compel  the  personal  attendance  at  any  trial  of  a 
witness  who  may  not  be  within  the  jurisdiction  of  the  court,  such 
court  or  judge  may  order  a  writ  of  subpcena  ad  testificandum  or  of 
suhpama  duces  tecum  (^),  or  a  warrant  of  citation,  respectively,  to 
issue  in  special  form,  commanding  the  witness  to  attend  the  trial, 
wherever  he  shall  be  within  the  United  Kingdom,  and  the  service 
of  such  writ  is  as  valid  in  any  part  of  the  kingdom  as  if  it  had  been 
served  within  the  jurisdiction  of  the  court  from  which  it  issued  (r). 
It  is  enacted  that  every  such  writ  shall  have  at  the  foot  a  statement 
or  notice  that  it  is  issued  by  the  special  order  of  the  court  or  judge ; 
and  that  no  writ  shall  issue  without  such  special  order  («).  If  the 
person  so  cited  fails  to  appear,  the  court  out  of  which  the  writ  is- 
sued may,  upon  proof  of  the  service  and  the  default,  transmit  a 
certificate  of  the  default  under  the  seal  of  the  court,  or  under  the 
hand  of  one  of  the  judges  or  justices  thereof,  to  any  of  the  superior 
courts  of  common  law  at  Westminster,  if  such  service  was  in  Eng- 
land,— if  it  was  in  Scotland,  to  the  Court  of  Session  or  Exchequer 
in  Edinburgh, — or  if  in  Ireland,  to  any  of  the  superior  courts  of 
common  law  in  Dublin ;  and  the  court  to  which  such  certificate  is 
sent  shall  thereupon  proceed  against  and  punish  the  person  in  de- 
fault, in  like  manner  as  if  he  had  neglected  or  disobeyed  a  writ  of 


(n)  6  and  7  Vict.,  c.  82,  ?  7.  (o)  17  and  18  Vict.,  c.  34.     See  Appendix. 

{p)  The  former  of  these  writs  is  a  citation  to  attend  as  a  witness;  the  latter  is  a 
writ  of  the  same  nature,  and  includes  a  requisition  to  produce  the  documents  specified 
in  it :  Tomlin's  Law  Die,  art.  Subpctna,  (r)  17  and  18  Vict.,  c,  84,  }  1. 

(*)  lb.,  §  2. 


1  The  act  22  Vict.,  c.  20,  provides  facilities  for  taking  evidence  in,  or  in  relation  to, 
actions,  suits,  and  proceedings,  pending  before  tribunals  in  Her  Majesty's  dominions, 
in  places  in  such  dominions  out  of  the  juri:$diction  of  such  tribunjds.  The  Court,  hay- 
ing jurisdiction  in  the  place  where  the  witness  resides  is  empowered,  by  }  1,  to  issue  an 
order  for  the  examination  of  the  witness.  The  act  will  be  found  in  the  Appendix  to  this 
volume. 
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subpoeua  or  other  process  issued  out  of  such  court  {t).  But  none  of 
the  said  courts  shall  proceed  against  or  punish  any  person  so  in  de- 
fault, unless  it  be  made  to  appear  to  such  court  that  a  reasonable 
and  suflBcient  sum  of  money  to  defray  the  expenses  of  coming  and 
attending  to  give  evidence,  and  of  returning  from  doing  so,  had 
been  tendered  to  the  person  at  the  time  of  serving  the  writ  or  cita- 
tion (u).  This  statute  does  not  curtail  the  power  of  any  of  the 
courts  above  specified  to  issue  commissions  for  examining  witnesses 
beyond  its  jurisdiction  (x).  Nor  does  it  alter  or  affect  the  admissi- 
bility of  any  evidence  at  a  trial,  which  before  the  passing  of  the 
act  was  receivable  on  the  ground  of  a  witness  being  beyond  the 
jdrisdiction  of  the  court  (y).  The  deposition  of  such  witnesses 
taken  on  commission  is  therefore  equally  admissible  with  their  evi- 
dence before  the  jury.* 

§  1898.  Arbiters,  being  private  persons,  have  not  power  to 
compel  witnesses  or  havers  to  appear  and  give  evidence,  or  produce 
documents,  before  them.  The  defect  is  supplied  by  the  courts  of 
law  interponing  their  authority  to  injunctions  from  the  arbiter  (z). 
The  application  for  this  interposition  may  proceed  either  from  the 
party  leading  the  proof  (a),  or  from  the  arbiter  (b)  ;  and  is  usually 
at  their  joint  instance  (c).  It  may  bo  made  to  the  Judge  Ordinary 
of  the  bounds  (d),  or  to  the  Court  of  Session  (e),  but  not  to  the 
Lord  Ordinary  on  the  Bills  (/).     The  Court  liave  refused  to  com- 

(0  17  and  18  Vict.,  c.  34,  §  3.  (u)  lb.,  §  4.  (x)  lb..  J  6. 

(y)  lb.,  i  6.  (z)  Ersk.,  4,  3,  31—Tait  Ev.,  418.  (a)  Stevenson  v. 

Young,  1696,  M.,  634.  (6)  Ker  v.  Scott,  1670,  M.,  634.  (c)  Blaikie 

V.  Aberdeen  Ry.  Co.,  1851,  13  D.,  1807 ;  same  parties,  14  ib.,  590. 

(d)  Harvey,  1826,  4  S.,  809.  {e)  Cunningham  v.  Chalmer,  1733,  Cr.  and 

St.,  867  -Harvey,  «ipra— Ersk.,  4,  3,  31—Tait  Ev.,  418.  (/)  Harvpy,  supra. 


2  The  act  19  and  20  Vict.,  c.  113,  proceeding  on  tlie  preamble  that  it  is  expedient 
that  facilities  should  be  afforded  for  taking  evidence  in  Her  Majesty's  dominions  in  re- 
lation to  civil  and  commercial  matters  pending  before  foreign  tribunals,  provides,  tliat 
the  Court,  having  jurisdiction  where  the  witness  resides,  may  order  the  examination  of 
the  witness  upon  oath,  upon  interrogatories,  or  otherwise,  before  any  person  or  persons 
named  in  such  order.  By  J  2  it  is  provided,  that  a  certificate  under  the  hand  of  the 
ambassador  of  the  foreign  power  that  such  a  suit  is  in  dependence,  and  that  the  evi- 
dence of  the  witness  is  necessary,  shall  be  taken  as  sufficient  evidence  of  these  facts.  A 
witness  giving  false  evidence  is,  by  §  3,  declared  guilty  of  i>erjury.  A  commission  to 
individual  commissioners  to  examine  witnesses  at  Pesth  was  sent  back  unexecuted 
through  the  Austrian  Embassy, — on  the  ground  that  that  government  did  not  permit 
any  but  the  tribunals  of  the  country  to  examine  witnesses  in  Hungary.  Tlic  Court 
thereupon  issued  a  commission,  directed  to  the  Imperial  Royal  Provincial  Court  at 
Posth,  to  examine  the  witness;  Fisher  v,  Izataray,  1858,  El.  Bl.  and  EL,  821. 
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pel  witnesses  or  havers  to  leave  the  county  in  which  they  reside,  in 
order  to  appear  before  an  arbiter ;  the  proper  course,  when  they  are 
in  a  different  county,  being  for  the  arbiter  to  go  there,  or  to  grant 
a  commission  for  examining  them  (g). 

When  a  party  to  an  arbitration  has  obtained  from  the  arbiter  a 
commission  for  examining  of  witnesses  in  England  or  Ireland,  with 
the  authority  of  the  Court  of  Session  interponed  thereto,  he  may 
enforce  their  attendance  before  the  commissioner,  under  the  6  and 
7  Vict.,  c.  82,  already  noticed  (A). 

§  1899.  If  the  witness  refuses  to  depone,  or  the  haver  to  pro- 
duce the  document  called  for,  and  persist*  in  his  refusal  after  the 
arbiter  has  overruled  his  objection,  the  party  may,  without  any  re- 
commendation from  the  arbiter,  apply  by  summary  petition  to  the 
Sheriff  of  the  bounds  or  to  the  Court  of  Session,  to  interpone  autho- 
rity to  the  order,  and,  on  failure,  to  grant  warrant  of  incarcera- 
tion (i).  This  order,  however,  ought  only  to  be  granted  on  the 
judge  to  whom  the  application  is  made  being  satisfied  that  the  wit- 
ness' or  haver's  objection  is  bad  {j), 

§  1900.  Church  courts,  like  arbiters,  have  no  power  to  compel 
the  attendance  of  witnesses  or  the  production  of  documents  in  cases 
before  them ;  their  compulsitors  being  limited  to  ecclesiastic€d  cen- 
sures, which  only  affect  persons  within  their  communions.  It  is 
not  settled  whether  the  courts  of  the  established  church  differ  from 
those  of  dissenting  churches  in  being  able  to  obtain  the  aid  of  the 
civil  courts  for  this  purpose.  It  is  considered  in  some  quarters  that 
such  a  power  is  implied  in  an  act  passed  in  the  year  1693,  which 
{adjinem)  statutes  and  ordains  that  "  all  magistrates,  judges,  and 
officers  of  justice  give  all  due  assistance  for  making  the  sentences 
and  censures  of  the  church  and  judicatories  thereof  to  be  obeyed,  or 
otherwise  effectual,  as  accords"  (i).  A  subsequent  act  (Z),  which 
prohibits  civil  magistrates  from  enforcing  or  compelling  "  any  per- 
son or  persons  to  appear  when  summoned  "  in  prosecutions  with  a 
view  to  excommunication,  is  said  to  imply  that  in  other  prosecu- 
tions the  intervention  of  the  civil  magistrate  is  available.  The 
books  upon  process  in  the  church  courts  (w),  and  an  act  of  the 

(g)  Gordon  r.  Nielson,  1741,  M.,  684.  (A)  Blaikie  v.  Aberdeen  By.  Co.. 

1861,  18  D.,  1807.  The  diligence  was  enforced  in  England  by  Mr  Jnstioe  Patteson, 
after  a  bearing  of  parties  at  chamben.  The  provisions  of  the  act  will  be  found  $upru, 
§  1896.  (i)  Blaikie  «.  Aberdeen  Ry.  Co.,  1862, 14  D.,  690.  U)  I*». 

(*)  1698,  c.  22.  (/)  10  Anne,  c.  7,  §  7.  (m)  Stuart's  Forms  of 

ProceBs  (4th  ed.),  vol.  i,  p.  146 — Cook's  Forms,  p.  20. 
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Qeneral  Assembly  (w),  direct  that  application  be  made  to  the  Judge 
Ordinary  to  secure  the  attendance  of  witnesses  who  disregard  the 
citations  of  the  church  judicatories.  But,  of  course,  these  are  not 
authorities  upon  the  legal  question. 

§  1901.  In  an  old  case  where  the  presbytery  of  Dunse  applied 
to  the  Court  of  Session  by  bill  for  letters  of  horning  against  wit- 
nesses who  had  failed  to  appear  on  citation,  "  the  Lords  did  demur, 
in  respect  letters  of  horning  ought  not  to  be  direct,  but  either  by 
consent  of  parties,  or  by  warrand  by  acts  of  Parliament  ordaining 
horning  to  be  direct  upon  sheriflTs  and  commissioner's  decreets,  and 
decreets  within  burgh,  and  admiral's  decreets"  (o).  This  decision, 
although  pronounced  when  letters  of  homing  were  used  against 
witnesses  and  havers  in  civil  cases  (p),  seems  only  to  have  deter- 
mined that  they  were  inappropriate  in  cases  before  the  church 
courts, — thus  leaving  the  general  question  undecided. 

The  point  was  raised  in  a  recent  case,  where  the  presentee  to  a 
parish  applied  to  the  Sheriff  to  interdict  certain  persons  from  put- 
ting away  or  destroying  a  letter,  which  he  alleged  contained  state- 
ments injurious  to  him  and  which  he  expected  to  require  in  pro- 
ceedings before  the  presbytery  as  to  his  induction.  The  Court 
refused  the  application,  on  the  ground  that  the  petition  did  not  set 
forth  any  proper  title  or  interest  in  the  document,  and  that  the 
petitioner  had  not  raised,  or  stated  that  he  intended  to  raise,  any 
civil  action  in  which  the  document  might  be  required  (r).  The 
decision,  however,  proceeded  upon  the  opinions  of  two  judges  to 
one ;  and,  as  it  altered  the  interlocutor  of  the  Lord  Ordinary,  it 
cannot  be  held  as  authoritative.  Their  Lordships'  views  were  con- 
flicting as  to  the  competency  of  the  civil  courts  aiding  those  of  the 
church  in  ecclesiastical  investigations.  Lord  Justice-Clerk  Hope's 
opinion  was  against  such  a  power,  which,  his  Lordship  observed, 
was  not  matter  of  statutory  jurisdiction,  and  against  which  he 
thought  there  were  reasons  affecting  the  peace  and  well-being  of 
society.  Lord  Meadowbank  entertained  an  opposite  opinion,  and 
observed  that  it  is  in  being  able  to  obtain  such  aid  to  explicate 
their  jurisdictions,  that  the  courts  of  the  established  church  differ 
from  those  of  dissenting  bodies,  and  that  Lord  President  Blair 
stated,  in  the  case  of  Bullock  («),  that  this  constituted  the  great 


(n)  Aasembly,  1707,  act  2,  g  9.  (o)  Presbytery  of  Dunse,  1675,  M.,  5740. 

(p)  Stair,  4,  20,  18— lb..  4,  41,  9.  (r)  Barclay  v.  Gifford,  1S48,  5  D.,  1136. 

(«)  BuUock  V.  Smith,  81  st  January  1809,  F.  G.    The  report  does  not  mention  this 
dictum. 
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difference  between  them.  Lord  Medwyn  cousidered  that  if  the 
document  in  question  were  re(|uired  in  a  process  in  a  church  court, 
the  machinery  of  ecclesiastical  censure  should  be  first  used,  and 
that  no  other  court  could  interfere,  unless  there  was  a  competent 
process  in  which  the  document  was  required  for  evidence,  and  un- 
less the  custodier  of  it  was  either  not  subject  to  the  orders  of  the 
church,  or  defied  them,  to  the  defeating  of  justice.  Lord  CJock- 
burn  s  interlocutor  implies  that,  in  his  opinion,  the  civil  courts  have 
the  power  in  question. 

The  point  must  be  considered  as  still  open  {f). 

§  1902.  By  the  Annual  Mutiny  Acts  witnesses,  civilians  as  well 
as  military  men,  who  refuse  to  attend  courts-martial,  or  to  be 
sworn  or  answer  questions,  or  to  produce  documents  in  their  pos- 
session or  imder  their  control,  are  liable  to  be  apprehended  on  dili- 
gence issuing  from  the  Court  of  Session  or  Sheriff-court  of  the 
bounds  in  the  same  manner  as  witnesses  who  neglect  to  attend 
trials  in  these  courts  respectively  (w). 

§  1903.  As  already  mentioned,  a  witness  who  refuses  to  appear 
may  under  the  second  diHgence  be  apprehended,  and  brought  be- 
fore the  court  or  commissioner  for  examination.  He  ought  to  have 
an  opportunity  of  obeying  a  citation  in  the  usual  way,  before  this 
extreme  measure  is  resorted  to.  Yet  if  it  is  manifest  that  he  will 
not  obey  the  first  citation,  the  compulsitor  may  be  applied;  the 
means  of  conveyance  to  the  place  of  examination,  or  money  suffi- 
cient for  that  purpose,  being  first  tendered  (x).  If  the  witness  has 
not  a  good  excuse  for  having  disobeyed  the  first  citation,  he  may  be 
kept  in  custody  until  the  next  diet  of  proof,  or  until  he  finds  cau- 
tion to  appear  when  required  (j/).  The  Court  may  also  proceed 
against  him  for  contempt ;  which  they  do  by  subjecting  him  in  a 
fine  (2),  and  the  cost  of  the  second  diligence,  and  depriving  him  of 

(l)  The  late  learned  procurator  of  the  church  (Mr  R.  Bell)  informed  the  author  that 
he  was  directed  hy  the  General  Assembly  of  1S46  to  try  this  question  on  tlie  first  favour- 
able opiwrtunity.  (u)  The  enactmeuts  for  the  year  1865  are  in  18  Vict.»  c.  11 
(Army),  i  16— and  ib.,  c.  12  (Navy;,  §  17.  (z)  Macf.  Pr.,  118. 

(y)  2  AL,  397— Adams,  1829,  BeU's  Notes,  262.  (a)  2  HumtN  878—2  Al., 

:{«)7 — Macf.  Pr.,  113.  In  criminal  cases  the  witness  incurs  a  fine  of  100  merks  Soots 
(£6:11:  1,^  sterling):  2  Hume,  ib.— 2  Al.,  ib.  See  also  Brownhill  1831,  Bell  s  Notes, 
2G2.  In  a  civil  case  the  Court  imposed  a  fine  of  £20  and  expenses,  Donald  v.  Hart, 
1844,  7  I).,  273 ;  and  in  Mackenzie  v.  Henderson,  1820,  2  Mur.^  216.  a  fine  of  £6.  Sec 
8  and  1)  Vict,  c.  83,  §  84,  as  to  the  fine  for  failure  to  attend  before  the  Sheriff  under  the 
I'oor  Law  Amendment  Act. 
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the  usual  allowance  for  expenses  and  loss  of  time  (a).  These 
consequences  are  incurred  whether  the  witness  was  cited  per- 
sonally or  at  his  dwelling-place,  provided  he  was  aware  of  the  cita- 
tion (6). 

§  1904.  In  civil  cases  where  it  is  expected  that  a  witness  will 
leave  the  United  Kingdom  before  the  trial,  his  deposition  should 
be  taken  on  commission  to  lie  in  retentis,  there  being  no  means  of 
compelling  him  to  remain  in  the  country.  Such  commissions  are 
not  granted  in  criminal  cases ;  but  if  either  the  prosecutor  or  the 
prisoner  has  reason  to  believe  that  one  of  his  witnesses  means  to 
abscond,  to  the  disappointment  of  justice,  he  may  apply  to  the  Jus- 
ticiary Court  to  have  the  witness  apprehended  and  imprisoned  until 
he  find  caution  to  appear  at  the  trial ;  and  on  the  application  being 
supported  by  proof  to  the  satisfaction  of  the  judge,  it  will  be 
granted  (c).  And  if  there  is  ground  to  expect  that  the  witness 
would  forfeit  his  bail-bond  rather  than  appear,  the  Court  may  re- 
fuse to  allow  caution  (d).  In  criminal  cases,  where  a  witness  can- 
not be  safely  allowed  to  remain  at  large,  from  being  exposed  to 
intimidation,  tampering,  or  other  improper  influences,  and  more 
especially  if  there  is  risk  of  his  being  carried  oflF  or  personally  in- 
jured, the  Court,  on  being  satisfied  of  this,  may,  upon  an  applica- 
tion by  the  party  who  intends  to  adduce  him,  grant  warrant  for 
committing  him  to  a  place  of  safety  to  remain  till  the  trial  (e). 
This  proceeding  is  peculiarly  necessary  in  political  cases  and  trials 
arising  out  of  combinations  among  workmen,  and  the  like,  where 
the  feelings  of  a  number  of  persons  are  excited,  and  a  considerable 
organization  is  kept  up  in  order  to  carry  out  some  illegal  object. 

§  1905.  As  it  is  an  extreme  and  delicate  measure  thus  to  in- 
terfere with  the  liberty  of  innocent  persons,  the  proceeding  should 
only  be  adopted  where  it  is  evidently  necessary  for  the  ends  of  jus- 
tice. And  if  the  application  comes  from  a  private  prosecutor,  or 
from  the  panel,  care  should  be  taken  lest  its  object  be  to  gratify 
malice  against  the  witness  (/).  On  account  of  its  delicacy  this 
proceeding  has  hitherto  been  confined  in  practice  to  the  Justiciary 
Court.     But  in  urgent  cases  the  Sheriff  may  in  the  course  of  a  pre- 


(fl)  Ersk.,  4,  2,  30— A.  S.,  21jit  December  1766— Town  of  Fraserburgh  v.  L.  Saltonn, 
1707,  M.,  16,71 2-.Donald  v.  Hart,  supra—Tait  Ev.,  418.  (6)  2  Hume,  874,  5 

—2  Al.,  897.  (f)  2  Hume,  87l>— Burnett,  469—2  Al.,  390. 

(d)  2  Hume,  ib. — Per  It.  IU)yHton  in  Smith,  Brudie,  and  Othern,  1788,  there  cited — 
2  Al.,  400.  («)  2  Hume,  875,  and  cases  there  ciUd— Burnett,  469—2  Al.,  399. 

(/)  If  this  is  done  maliciously  ami  without  probable  cause,  the  witness  will  get  re- 
drew in  an  action  of  damages ;  Si'e  2  Al.,  399. 
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cogDition,  and  much  more  while  an  accusation  is  pending  before 
him,  adopt  a  similar  precaution  for  securing  witnesses,  at  least  un- 
til more  formal  proceedings  can  be  adopted  (gr). 

§  1906.  It  would  seem  that  the  witness  must  maintain  himself 
during  his  confinement,  if  he  is  able  to  do  so.  If  he  is  not,  the 
Court  vnU.  assign  him  a  suitable  aliment,  which  the  party  making 
the  application  must  supply  (h). 

§  1907.  It  almost  always  lies  with  the  party  who  requires  the 
evidence  of  a  witness,  to  cite  him,  and  secure  his  attendance.  But 
if  the  usual  compulsitors  are  ineffectucd,  eg.,  from  the  witness 
being  abroad,  or  his  residence  not  being  discoverable,  and  if  the 
Court  are  satisfied  that  the  other  party  could,  without  difficulty, 
obtain  his  attendance,  they  may  ordain  that  party  to  produce  the 
witness  (;i).  Thus  in  an  old  case,  where  one  party  had  used  all 
competent  dQigence  against  the  servants  of  the  other,  but  they  re- 
fused to  attend  from  fear  of  their  master,  the  Court  granted  an 
application  for  letters  to  charge  him  to  produce  them  (i).  And 
where  a  witness  was  abroad,  between  whom  and  the  party  against 
whom  he  was  to  be  adduced  there  was  great  intimacy,  if  not  also  col- 
lusion, the  Court  ordained  that  party  to  produce  him  (Z).  The 
attendance  of  one  party  as  a  witness  or  haver  for  the  other,  may  be 
secured  by  an  order  in  the  cause,  in  place  of  diligence,  wherever 
that  may  be  expedient,  e.g,y  from  the  party's  residence  not  being 
known  (my 

In  case  of  alleged  impetration  of  a  deed,  where  there  was  risk 
of  some  important  witnesses  for  the  pursuer,  who  were  servants  and 
tenants  of  the  defender,  being  put  out  of  the  way  by  him  before 
the  proof,  the  Court  allowed  their  depositions  to  be  taken  to  lie  in 
retentiSy  unless  the  defender  would  find  security  for  their  atten- 
dance (n). 


(ff)  2  flume,  876— Burnett,  469— L.  Just. -Clerk  Hope  (prifoua)  in  M'Dougal,  1806, 
there  noted— 2  Al.,  899.  (A)  Hume,  supra— 2  Al.,  899. 

(0  Tait  £y.,  418.  (k)  L.  Camousie  v.  L.  Meldrum,  1629,  1  6.  Sup.,  172. 

(Q  E.  Londonderry's  Exec.  v.  E.  Stair,  1748,  M.,  16,748.  .C«i)  Newry,  Ac. 

Uy.  Co.  V.  Graham,  1861, 14  D.,  297.  (n)  L.  Caatlemilk  v.  Whiteford,  1676, 

M.,  12,092. 


3  In  an  action  against  a  witness  for  non-attendance  at  a  trial,  the  plaintiff  was  held 
entitled  to  substantial  damages ;  Yeatman  v.  Dempsey,  1860,  6  Jur.  N.  S.,  778. 
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TITLE  VII. 

OF  THE  PERSONAL  PROTECTION  OF  WITNESSES. 


§  1908.  Where  a  debtor  who  is  attempting  to  evade  the  dili- 
gence of  his  creditors  by  concealment  or  remaining  in  the  sanctuary, 
is  required  as  a  witness,  a  protection,  in  certain  cases,  may  be  ob- 
tained to  enable  him  to  attend  in  safety  (a).  This  practice,  in  con- 
sequence of  abuses,  had  to  be  regulated  by  statute  and  act  of  sede- 
runt (6).  Under  these  the  Courts  of  Session,  Justiciary,  and  Ex- 
chequer are  prohibited  from  granting  protections,  except  for  the 
purpose  of  enabling  debtors  to  obey  citations  to  appear  before  these 
courts  respectively  (c).  Such  protections  are  issued  upon  the  party, 
or  his  tutors  or  curators,  if  he  is  a  minor,  giving  their  oaths  of  cre- 
dulity, or  subscribing  a  certificate  under  their  hands  upon  oath  (i.e., 
an  affidavit)  that  those  who  are  cited  are  material  witnesses  (d). 
A  protection  cannot  be  granted  under  such  application,  unless  the 
creditor  has  been  cited  on  an  inductee  of  fifteen  days,  to  show  cause 
why  it  should  not  pass  (c) ;  and  it  must  be  limited  to  such  few 
days,  not  exceeding  a  month  in  all,  as  will  enable  the  witness  to 
appear  in  court  and  return  to  his  former  place  of  security  (/).  All 
protections  so  granted  must  be  recorded  in  the  books  of  the  courts 
from  which  they  issue  (gr).  Any  judge  granting  a  protection,  ex- 
cept under  the  rules  prescribed  by  the  acts  1663  and  1681,  is  liable 
as  a  cautioner  for  the  debt  (A).     The  statutes  imply  that  inferior 

(a)  Erek.,  4,  8,  24—2  Hume,  874,  6— Burnett,  471— Tait  Ev.,  418. 

(b)  StatuteB  noted  in/ro— A.8.,  1  Feb.  1676.  (c)  1668,  c.  4—1681,  c.  9 
— 1698,  c.  22.  The  powen  under  those  Acts  were  extended  to  the  Jury  Court  by  59 
Geo.  III.  c.  36, 1  28.                   (d)  1681,  c.  9.                       (e)  1698,  c.  22. 

(/)  1668,  c.  4—1681.  c.  9.  (^)  1681,  c.  9.  (A)  1668,  c.  4 

—1681,  0.  9. 
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courts  cannot  grant  ])r()tecti()ns ;  an<l  tliis  power  is  not  exerciscfl  ]>y 
tliem  in  practice. 

§  1909.  Protections  may  be  granted  under  these  statutes  where 
the  proof  is  taken  on  commission  (t).  And  the  Court  also  allowed  to 
a  haver,  who  was  in  the  sanctuary,  protection  for  the  purpose  of 
going  to  his  repositories,  in  order  to  obtain  the  writs  called  for,  and 
produce  them  at  the  several  diets  of  examination  (k).  But  where 
protection  was  sought  for  a  witness  who  had  gone  abroad  to  escape 
the  diligence  of  his  creditors,  the  Court,  partly  on  the  ground  that 
the  protection  was  not  necessary,  and  partly  influenced  by  doubts 
as  to  whether  it  w^ould  avail  the  witness  against  third  parties,  re- 
fused to  grant  it,  and  allowed  him  to  be  examined  on  commi6sion(Z). 
In  an  old  case,  also,  a  commission  was  granted  to  take  the  oath  on 
reference  of  a  party  w^ho  was  under  diligence,  "  which  the  Court 
used  rather  to  do  than  grant  a  protection  "  (m).  It  may  be  added 
that  the  Court  refused  to  allow  a  party  protection  to  enable  him  to 
attend  a  commission  in  his  own  cause,  although  he  alleged  that  it 
could  not  be  properly  conducted  without  him  (n). 

§  1910.  Under  the  Annual  Mutiny  Acts,  persons  are  secured 
against  arrest  while  they  are  going  to,  attending,  and  returning 
from,  courts-martial  as  witnesses ;  and  the  procedure  is  defined  by 
which  their  release  may  be  obtained  if  they  have  been  unduly  ar- 
rested (o). 

As  already  noticed,  \\dtnesses  who  are  in  danger  of  intimidation 
or  personal  injury  from  the  persons  against  whom  they  are  to  be  ad- 
duced, may  be  committed  to  a  place  of  security  before  the  trial  (p), 
and  furnished  with  means  to  leave  the  country  after  giving  evi- 
dence (r). 

§  1911.  As  a  counter-part  of  these  rules,  the  attendance  of  a 
witness  who  is  in  prison  may  be  obtained,  under  warrant  from  one 
of  the  supreme  courts  to  have  him  taken  to  court  in  charge  of  a 
proper  oflSicer,  whose  duty  is  to  see  that  he  is  safely  returned  to  cus- 
tody (s).     In  examinations  on  commission,  the  common  practice  is 

to  examine  such  witnesses  in  prison. 

• 

(i)  Paton,  1836,  14  S.,  679.  (*)  Paton,  tupra, 

[l)  M'Culloch  V.  Babington,  1861, 14  D.,  172.  (m)  Durham,  1628. 1 

B.  Sup.,  267.  (n)  Cockburn,  1700,  4  B.  Sup.,  497.    But  compare  cases 

noted  infra,  («)  (o)  The  enactments  for  1866,  6,  are  in  18  Vict,  c.  11  (tot 

the  Army),  ?  16 :  and  lb.,  c.  12  (for  the  Navy),  ?  17.  (/?)  See  n^fra,  {  1904. 

(r)  See  tupra,  }  1740.  (s)  Tait  Ey.,  419— See  also  Moodie,  18th  May 

1819,  F.  C— Alison,  9th  July  1814,  F.  C— Hope  v.  Prosser,  11th  Dec.  1816,  F.C.— 
Presbytery  of  Dumfries.  7th  July  1818,  F.  C— Presbytery  of  Stirling,  8th  July  1818, 
F.C.,  note — Menzies  v.  Barry,  1826,  4  S.,  829 — But  see  contra,  Duncan  t».  Bordanz,  26th 
June  1817,  F.  C. 
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TITLE  VIII. 

OF  THE  EXAMINATION  OF  WITNESSES. 


CHAPTER  I.— BEFORE  WHOM  THE  EXAMINATION  IS  CONDUCTED. 

§  1912.  Witnesses  are  examined  before  judges;  one  or  more, 
sitting  either  with  or  without  a  jury ;  before  a  magistrate)  or  justice 
of  peace  ;  before  a  commissioner  of  court  ;  or  before  an  arbiter 
chosen  by  tlie  parties,  or  a  commissioner  appointed  by  him. 

§  1913.  Legal  antiquarians  consider  that  jury  trial  was  originally 
the  prevailing  mode  of  investigation  in  civil  causes  in  Scotland  (a). 
Long  ago,  however,  it  had  become  limited  in  the  civil  courts  to 
certain  classes  of  cases,  the  chief  of  which  were  cognitions  of  insane 
persons,  services  of  heirs,  kenniugs  of  the  widows  terce,  and  divi- 
sions of  property  among  heirs-portioners, — these  cases  relating 
merely  to  matter  of  fact,  without  the  questions  of  law  which  are 
almost  always  involved  in  ordinary  actions. 

§  1914.  In  the  Court  of  Session  it  became  the  practice  to  take 
all  proofs  in  writing,  in  order  to  their  being  submitted  to  the  court 
as  judges  both  of  law  and  fact.  The  examination,  which  was  for- 
merly conducted  before  one  of  the  Lords  Ordinary  (who  sat  in 
weekly  rotation),  as  "Ordinary  on  oaths  and  witnesses"  (6),  was 
made  competent  before  the  Lord  Ordinary  in  the  cause  (c).  But 
for  a  long  time  the  judges  have  discontinued  taking  such  proofs 
personally,  and  have  been  in  the  practice  of  appointing  a  commis- 
sioner in  each  case  to  perform  the  duty  (rf).    It  is  still  competent, 

(a)  Kames*  Law  Tracts  (4th  ed.),  291 — Swinton  on  Court  of  Session  and  Revival  of 
Jury  Trial,  79—6  BeU's  Styles,  1,  et  seq.—'2  Ivory's  Forms  of  Process,  259. 

(6)  1637.  c.  58— A.8.,  6th  June  1711.  (c)  1  and  2  Vict.,  c.  118.  §J  3.  4. 

{d)  The  A.  S.,  11th  March  1800.  directs  that,  in  proofs  to  ho  rc^iorted  to  the  whole 
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however,  for  either  the  Court  or  the  Lord  Ordinary  in  the  canse  to 
direct  witnesses  to  be  examined  before  themselves,  whenever  that 
may  be  expedient  (c). 

§  1915.  The  cumbrous  machinery  of  written  proofs  was  in 
daily  use  when  the  Jury  Court  was  instituted,  in  the  year  1815  (/). 
At  first  it  was  not  imperative  to  send  any  class  of  actions  to  trial 
by  jury.  But  certain  causes  were  afterwards  appropriated  to  that 
tribunal  (gr) ;  and  these  are  almost  always  tried  in  this  way,  al- 
though a  recent  statute  made  it  competent  for  either  Division  of  the 
Court  of  Session  (with  which  the  Jury  Court  was  amalgamated  in 
the  year  1830)  to  allow  proof  on  commission  in  any  of  the  enumer- 
ated causes  where  the  action  is  not  an  action  for  libel  or  nuisance, 
or  properly  and  in  substance  an  action  of  damages  (h)} 

Court,  the  commissioner  shall  be  a  practising  advocate  of  at  least  five  years'  standing, 
and  resident  in  Edinburgh,  or  a  sheriff-depnte,  unless  where  the  Court,  on  special  cause 
shown,  name  some  other  person.  In  proofs  ordered  by  a  Lord  Ordinary  to  be  reported 
to  himself,  the  commissioner  may  be  any  of  these  persons,  or  any  sheriff-substitute,  or 
the  clerk  or  assistant-clerk  of  any  court ;  the  parties  not  being  allowed  to  name  their 
own  commissioners.  These  reg^ations  are  not  strictly  obeenred.  They  do  not  apply 
to  consistorial  causes ;  see  infra,  {  1916.  («)  Craigie  v.  CroU,  1882, 10  S.,  815 

—See  also  Officers  of  State  v,  Alexander,  1889, 1  D.,  USS^Supra,  1 1402. 

(/)  55  Geo.  Ill,  c.  42.  {ff)  Certain  causes  were  first  appropriated  to 

jury  trial  by  59  Geo.  Ill,  c.  85,  {  1.  The  pi^yisions  of  that  act  on  the  subject  were  re- 
peated by  6  Geo.  IV,  c.  120,  under  which  ({  28)  the  causes  so  appropriated  are  **  all 
actions  on  account  of  injury  to  the  person,  whether  real  or  yerbal,  as  assault  and  battery, 
libel  or  defamation ;  all  actions  on  account  of  any  injury  to  moyables  or  to  land,  when, 
in  this  last  case,  the  title  is  not  in  question ;  all  actions  for  damages  on  account  of 
breach  of  promise  of  marriage,  or  on  account  of  seduction  or  adultery;  all  actions 
founded  on  delinquency  or  quasi  delinquency  of  any  kind,  where  the  conclusion  shall  be 
for  damages  only  and  expenses ;  all  actions  on  the  responsibility  of  shipmasters  and 
owners,  carriers  by  land  or  water,  innkeepers  or  stablers,  for  the  safe  custody  and  care 
of  goods  and  commodities,  horses,  money,  clothes,  jewels,  and  other  articles ;  and,  in 
general,  all  actions  grounded  on  the  principle  of  the  edict  tumUb  eaupomt  ttabularii;  all 
actions  brought  for  nuisance ;  all  actions  of  reduction  on  the  head  of  furiosity  and 
idiotcy,  or  of  facility  and  lesion,  or  on  force  and  fear ;  all  actions  on  policies  of  insurance, 
whether  for  maritime,  or  fire,  or  life  insurance ;  all  actions  on  charter  parties  and  bills 
of  lading ;  all  actions  for  freight ;  all  actions  on  contracts  for  the  carriage  of  goods  by 
land  or  water ;  and  actions  for  the  wages  of  masters  and  mariners  of  ships  or  Yessels." 

(A)  18  and  14  Vict.,  c.  86,  §  49. 

1  It  has  been  lately  laid  down  that,  where  matters  of  fact  are  in  dispute,  the  rule  is 
that  they  must  be  tried  by  jury,  unless  special  cause  be  shewn  why  there  should  be  a 
proof  on  commission.  In  Cameron  v.  Kerr,  1861,  28  D.,  1257,  where  there  were  few 
matters  of  fact  in  dispute— the  principal  point  regarding  the  usage  of  trade,— both 
parties  were  desirous  to  have  the  proof  taken  on  commission.  But  the  Court  re- 
fused the  motion  for  a  commission,  the  Lord  Justice-Clerk  (Inglis)  observing,— "  Prtsia 
facie,  every  question  of  disputed  fact  should  go  to  a  jury.  No  doubt  there  are  many  ex- 
ceptions to  the  rule,  as  when  the  fact  and  law  are  so  mixed  up  that  it  seems  difficult  to 
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In  cases  which  are  not  specially  appropriated  to  trial  by  jury 
(except  consistorial  causes),  that  mode  of  investigation  is  usually 
adopted  for  trying  either  the  whole  cause  or  special  issues  of  fact ; 
but  it  is  competent  to  the  Lord  Ordinary,  with  consent  of  both 
parties,  or  on  the  motion  of  one  party  with  leave  of  the  Inner 
House  obtained  on  report,  or  to  the  Court  when  the  cause  comes 
into  the  Inner  House,  to  appoint  the  evidence,  or  any  portion  of  it, 
to  be  taken  by  commission  (i). 

§  1916.  The  proof  in  consistorial  causes  is  almost  always  taken 
on  commission  before  one  of  the  Sheriffs  appointed  to  discharge 
that  duty,  and  who  alone  are  qualified  to  act  as  commissioners  (i),^ 
except  in  the  case  of  witnesses  "  furth  of  the  kingdom,"  who  may 
be  examined  before  any  commissioner  appointed  by  the  Lord  Ordi- 
nary or  the  Court  (Z).  It  is  also  competent  to  either  Division  of 
the  Court,  or  to  a  Lord  Ordinary,  after  advising  with  the  Inner 
House,  to  direct  that  any  consistorial  cause,  or  any  issue  or  issues 

(t)  18  and  14  Vict.,  c.  86,  i  49.  (A)  6  and  7  Will.  IV.  c.  41,  g  2—11  Geo. 

IV,  and  1  WiU.  IV,  c.  69, 1  41.  The  sheriffs  are  appointed  to  this  office  by  the  Home 
Secretary  in  such  number  as  he  shall  think  fit.  In  Shaw  v.  Shaw,  1850,  12  D.,  1289, 
a  remit  was  made  to  the  Judge  Ordinary  of  the  bounds  to  take  the  proof  as  to  a  ques- 
tion of  domicile,  on  which  the  defence  depended.  (/)  18  and  14  Vict,  c.  86, 
{26. 


extricate  them  before  a  jury,  or  when  the  questions  of  fact  in  the  case  are  so  sb'ght,  as 
compared  with  the  questions  of  law,  that  it  is  not  worth  while  to  send  the  case  to  a  jury ; 
but  the  general  rule  is,  that  cases  involving  questions  of  fact  should  go  to  a  jury.  And 
parties  who  wish  a  proof  on  commission,  instead  of  a  jury  trial,  will  need  to  show  special 
cause  to  induce  the  Court  to  allow  it."  Where  there  is  a  necessity  for  taking  a  great  deal 
of  evidence  abroad,  thus  rendering  a  commission  necessary  at  any  rate,  that  has  been  held 
a  good  ground  for  allowing  the  whole  proof  to  bo  so  taken ;  Wemyss  v.  Australian  Co.  of 
Edinburgh,  1857,  19  D.,  400.  But  see  Watt  v.  Watt,  1869,  19  D.,  787,  where,  although 
it  was  stated  that  the  pursuer  resided  in  New  York,  and  that  much  evidence  would  re- 
quire to  be  taken  abroad,  the  Court  sent  the  case  to  a  jury.  Where  the  subject  in  dis- 
pute is  of  small  value,  the  Court  have  granted  a  commission ;  Jack  v.  Jack,  1857,  19 
D.,  862.  There  is  no  absolute  rule  that  cases  of  deathbed  must  be  tried  by  jury ;  and, 
when  strong  grounds  for  a  proof  on  commission  are  shewn,  it  is  open  to  the  Court  to  grant 
commission ;  Fairholme  v.  Fairholme's  Trustees,  1866,  19  D.,  178.  Actions  of  da- 
mages for  breach  of  promise  to  marry  are  invariably  tried  by  jury ;  Sinclair  v.  Rowan, 
1861,  28  D.,  1865.  In  a  recent  case,  which  involved  the  question  of  the  legitimacy  of 
the  pursuer,  the  Lord  President  (McNeill)  observed,  that  though  in  the  statutes  appro- 
priating cases  to  jury  trial  cases  of  legitimacy  were  not  included,  yet  that  not  being  ex- 
cluded, it  was  open  to  the  Court  to  say  whether  they  should  be  sent  to  a  jury ;  but  that 
be  knew  of  no  case  in  which  that  question  had  been  submittod  to  a  jury,  and  that  he 
did  not  consider  such  a  course  advisable.  A  proof  on  commission  was  granted;  Swinton 
V.  Swinton,  1862,  24  D.,  838. 

'  Proofs  in  consistorial  actions  art)  no  longer  taken  by  the  Sheriffs;  24  and  25  Vict., 
c.  86,  §  18  (Conjugal  Rights  Act).     See  next  note. 
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of  fact  connected  therewith,  be  tried  by  jury  (m).  This  form  might 
often  be  adopted  with  a  saving  both  of  time  and  expense.* 

§  1917.  A  new  mode  of  trying  causes  was  introduced  by  the 
Court  of  Session  Act  of  1850.  If  the  parties  in  any  cause  before 
the  Court  of  Session  in  which  an  issue  has  been  adjusted,  shall  con- 
sent to  the  Lord  Ordinary  before  whom  the  cause  depends  trying 
it  without  a  jury,  the  cause  may  be  so  tried,  unless  the  Court,  on 
report  of  the  Lord  Ordinary  shall  deem  it  inexpedient  and  impro- 
per (n).  It  is  also  competent  for  the  Lord  Ordinary  in  a  cause, 
without  adjusting  an  issue,  to  appoint  questions  of  fact  to  be  tried 
by  himself  without  a  jury,  where  he  considers  they  should  not  be 
investigated  either  by  jury  trial  or  by  proof  on  commission;  and 
such  questions  shall  be  tried  by  the  Lord  Ordinary  accordingly, 
unless  the  Court  shall  deem  that  course  to  be  inexpedient,  or  shall 
otherwise  alter  his  Lordship's  interlocutor  (o).  In  both  of  these 
cases  the  decision  of  the  Lord  Ordinary  on  matters  of  fact  is  final ; 
but  he  may  within  a  certain  period  review  and  correct  his  findings 
or  order  a  new  trial,  as  he  may  think  fit  (p),^ 

§  1918.    The  Court  of  Session  Act  also  enables  litigants  in  that 

(m)  11  Geo.  IV,  and  1  Will.  IV,  c.  69,  }  37.  (n)  18  and  14  Vict.,  c.  36, 

i  46.  (o)  lb,  g  48.  (p)  lb.,  ii  47,  48. 


*  The  Conjugal  Rights  Act,  24  and  26  Vict.,  c.  86,  J  18,  provides  that  proofs  in  oon- 
siBtorial  actions  (except  when  a  witness  is  beyond  the  jurisdiction  of  the  Court,  or  un- 
able to  attend  by  reason  of  age,  infirmity,  or  sickness)  shall  be  led  before  the  Lord  Or- 
dinary. The  Lord  Ordinary  is  authorised  either  to  take  and  write  down  the  evidence 
with  his  own  hand,  or  to  dictate  it  to  a  clerk ;  "  or  the  Lord  Ordinary  shall  cause  it  to 
be  taken  do¥m  and  recorded  in  short-hand  by  a  writer  skilled  in  short-hand  writing ; 
and  the  Lord  Ordinary  may,  if  he  think  fit,  dictate  to  the  short-hand  writer  the  evi- 
dence which  he  is  to  record ;  and  the  said  short-hand  writer  shall  afterwards  write  out 
in  full  the  evidence  so  taken  by  him ;  and  the  notes  of  the  judge,  or  the  extended  notes 
of  such  writer,  certified  by  the  presiding  judge  to  be  correct,  shall  be  the  record  of  the 
oral  evidence  in  the  cause."  This  provision  has  worked  remarkably  weU,  the  evidence 
in  consistorial  causes  being  now  taken  very  expeditiously. 

4  In  Hood  V.  Williamson  the  Court  intimated  an  opinion  that  the  causes  to  which 
the  act  of  1860  was  intended  to  apply  were  not  ordinary  jury  questions.  "  It  was 
thought  by  the  framers  of  that  act  that  there  was  a  class  of  cases  in  use  to  be  tried  by 
jury  in  which  the  jury  might  well  be  dispensed  with— eases  involving  questions  of  law, 
and  likely  to  issue  in  special  verdicts— -cases  in  which  special  verdicts  are  the  best  mode 
of  raising  the  questions  of  law  between  the  parties,  and  in  which,  though  it  might  be 
necessary  to  take  evidence,  the  parties  and  the  judge  would  probably  adjust  a  special 
verdict,  the  presence  of  the  jury  being  a  mere  matter  of  form.  For  such  cases  this  section 
(the  46th)  was  intended ;  but  to  hold  it  as  providing  for  the  trial  of  what  are  ordinary  jury 
questions,  is  an  entire  mistake;"  per  Lord  Justice-Clerk  (Inglis)  in  Hood  v.  Williamson, 
1861,  28  D.,  496.  Cases  tried  before  the  Lord  Ordinary  under  this  section  should 
proceed  continuously,  and  in  the  same  way  as  jury  trials ;  Hood  v.  Williamson,  tupra. 
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court,  by  mutual  consent,  to  refer  the  issues  in  any  cause  to  one, 
three,  five,  or  seven  arbiters,  by  whom  the  cause  is  tried  as  by  jury ; 
the  verdict,  whether  pronounced  unanimously  or  by  a  majority, 
being  final,  so  as  to  exclude  a  new  trial  on  the  ground  of  its  being 
against  evidence,  or  on  any  other  ground  implying  miscarriage  on 
the  part  of  the  jury  alone  {q), 

§  1919.  In  the  Court  of  Exchequer,  where  the  procedure  is 
conducted  in  the  antiquated  English  form  directed  by  the  act  6 
Anne,  c.  26,  questions  of  fact  are  always  investigated  by  jury ;  and 
the  English  rules  of  evidence  are  to  some  extent  applied  (r).* 

§  1920.  Till  recently  the  depositions  of  witnesses  in  civil  causes 
in  the  Sheriff-court  (except  small  debt  cases)  were  taken  in  writing 
before  the  Sheriff  or  Sheriff-substitute,  like  proofs  on  commission ; 
a  too  common  practice  of  granting  commissions  for  the  purpose 
having  been  prohibited,  except  where  neither  the  Sheriff  nor  his 
Substitute  could  personally  perform  the  duty,  without  interfering 
with  other  and  more  important  official  duties  (s).  By  a  recent  sta- 
tute the  old  form  of  written  proofs  is  abolished  in  ordinary  Sheriff- 
court  cases,  except  in  examining  witnesses  who  reside  beyond  the 
jurisdiction  of  the  court  in  which  the  cause  is  tried,  and  those  who 
from  infirmity  or  illness  are  unable  to  attend  in  court  (/).  The 
Sheriff  or  Sheriff-substitute  has  now  to  take  the  proofs  personally, 
and  to  make  a  note  of  the  evidence,  by  way  of  narrative,  in  his  own 
handwriting,  or  to  dictate  it  to  any  competent  person  where  he  is 
unavoidably  prevented  from  writing  it  with  his  own  hand  (u). 
There  is  no  general  system  of  civil  jury  trials  in  the  Sheriff-courts. 
But  a  few  cases  are  tried  by  Sheriffs  in  this  way  both  by  common 
law — as  brieves  of  idiocy  and  kennings  of  the  terce,  and  by  sta- 
tute— as  claims  for  compensation  against  railway  companies  on  ac- 
count of  land  taken  or  injured  by  railways  (x), 

(q)  18  and  14  Vict.,  c.  86,  i  60.  (r)  Adv.-Gon.  r.  Sindair,  1866.  17  D.,  290. 

(»)  A.  S.,  10th  July  1889,  J  68— A.  8.,  10th  March  1849,  i  ii,  2. 
(0  16  and  17  Vict.,  c.  80.  §  10.  («)  lb.  (z)  8  Vict.,  c.  19,  J  86, 

ei  teq. 


It  was  observed  by  Lord  Deaa,  in  Ker  v.  Hamilton,  1867. 19  D.,  822,  that  the  Judica- 
ture Act  had  been  held  to  discountenance  proofs  before  answer ;  but  that  this  objection 
was  removed  by  the  act  of  1860,  by  which  a  proof  could  be  led  before  the  Lord  Ordinary 
without  delay  or  much  expense.  The  mode  of  trial  provided  by  the  act  has  never,  how- 
ever, become  popular  ;  and  comparatively  few  causes  are  tried  under  either  the  46th  or 
48th  sections. 

•  It  does  not  appear  that  any  change  in  this  resi^ct  has  been  effected  by  tlie  Court 
of  Exchequer  Act,  19  and  20  Vict.,  cap.  66. 

2  n  i> 
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In  Small  Debt  Courts  Sheriffs  and  Justices  of  the  Peace  decide 
both  on  law  and  fact,  without  having  to  record  or  note  the  evi- 
dence. 

§  1921.  For  time  immemorial  all  trials  in  the  Justiciary  Court 
for  crimes,  small  as  well  as  great,  have  been  by  jury  (y).*  The 
numerous  cases  which  are  too  important  for  summary  trial,  and  not 
sufficiently  so  for  prosecution  in  the  supreme  criminal  court,  are 
tried  by  the  Sheriff  or  Sheriff-substitute  of  the  bounds  with  the  aid 
of  a  jury ;  while  police  offences,  petty  thefts,  and  other  minor  cases, 
are  tried  summarily  without  a  jury  by  Sheriffs,  Magistrates,  and 
Justices  of  the  Peace.  Proofs  on  commission  are  unknown  in 
criminal  causes,  the  only  procedure  analogous  to  them  being  that 
by  which  the  declarations  of  witnesses  supposed  to  be  dying  are 
taken  before  one  of  the  officers  just  referred  to,  in  order  to  be 
given  in  evidence  at  the  trial,  if  the  witness  has  died  in  the  inter- 
val (z). 

§  1922.  In  cases  submitted  to  arbitration  the  proof  is  led  before 
the  arbiter ;  witnesses  who  reside  at  a  distance  being  examined  on 
commission  (a).  There  is  no  law  prohibiting  arbiters  from  order- 
ing the  whole  proof  to  be  taken  in  this  way. 


CHAPTER  II.-OF  THE  RULE  THAT  WITNESSES  MUST  DEPONE  IN 
CAUSA,  AND  OF  TRANSFERRING  DEPOSITIONS  FROM  ANOTHER 
CAUSE. 

§  1923.  It  is  a  fundamental  rule  that  witnesses  must  be  ex- 
amined judicially  as  such  in  the  particular  cause  in  which  their 
testimony  is  required.  The  reason  is,  that  an  examination  and 
cross-examination  in  open  court,  under  the  solemn  sanction  of  an 
oath,  are  tlie  best  means  of  securing  trtith  and  detecting  falsehood ; 
while  the  demeanours  of  the  witnesses  greatly  assist  the  jury  in 
estimating  contradictory  or  questionable  evidence.  Personal  atten- 
dance is  not  less  necessary  in  depositions  on  commission,  in  order 

{tf)  2  Hume,  188.  (z)  See  infra,  J  1965.  (a)  See  n^ra,  {  1898. 


^  In  Scotland  an  alien  cannot  insist  on  being  tried  by  a  jury  composed  partly  of 
aliens  and  partly  of  Britisb  snbjects :  H.  M.  Adv.  v,  Itansen,  1858,  8  Irv.,  8 — See  also 
H.  M.  AdT.  V.  Cavalari,  1854,  1  Irv.,  664. 
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that  the  truth  may  be  brought  out  by  cross-examination,  and  that 
the  commissioner  may  observe  and  report  anything  in  the  conduct 
or  appearance  of  the  witnesses  which  may  impair  their  credibility. 

§  1924.  This  rule  excludes  written  statements  of  fact  under 
the  hand  of  witnesses  who  are  still  alive, — as,  for  example,  certifi- 
cates (6)  (except  in  the  cases  noticed  infra^  §  1933),  reports  (c), 
although  made  on  soul  and  conscience  (rf),  or  even  by  way  of  aflS- 
davit  (c).  And  although  the  commissioner  before  whom  a  witness 
has  been  examined  may  embody  in  his  report  any  observations 
upon  the  behavour  of  the  witness  (/),  a  letter  written  by  him  ex 
intervaUOy  containing  a  statement  of  that  nature,  wiU  be  disre- 
garded {g).  The  same  rule  (as  already  noticed)  excludes  notarial 
instruments  (A),  and  messengers  executions  (t),  respectively,  on 
matters  for  which  law  has  not  prescribed  these  official  narratives. 
And  the  probative  quality  of  judicial  records  suffers  a  similar  limi- 
tation (J),  'For  the  same  reason,  works  upon  medical  or  other 
science  are  not  evidence ;  the  proper  mode  of  proving  the  matters 
set  forth  in  them  being  bj*^  the  examination  of  scientific  wit- 
nesses (h), 

§  1925.  Even  regular  examinations  on  oath,  taken  with  refer- 
ence to  other  proceedings,  are  inadmissible  (under  certain  excep- 
tions noticed  afterwards), — as,  for  example,  the  depositions  of  a 
bankrupt,  of  the  members  of  his  family,  and  other  persons,  exa- 
mined under  the  Sequestration  Act,  which  are  taken  in  order  to 
ascertain  the  condition  of  the  bankrupt  estate  for  the  creditors 
generally,  and  are  not  competent  evidence  in  favour  of  individual 
claimants  (I)}  So  the  deposition  of  a  haver  in  the  cause,  being 
designed  for  securing  production  of  documents,  cannot  be  used  as 

{b)  Skene  v.  Lumsden,  1662,  M.,  12,618— Wiahart  v.  Davidson,  1670,  M.,  12,630— 
BeU  V.  Robertson,  1676,  M.,  12,631— Kirk  v,  Guthrie,  1817,  1  Mur.,  276— Ure  f.  Pol- 
lock, 1882.  10  8.,  450— Hnmphreys*  case,  1839,  separate  rep.,  128— Stalker,  1844, 
2  Broun,  79— Cavalari,  1864,  1  Inr.,  564.  (c)  Sturrock  ©.  Greig,  1849,  12  D., 

166— Per  L.  Ju8t.-Clerk  in  Wark  v.  Bargaddie  Coal  Co.,  27th  Feb.  1865.  27  Sc.  Jur., 
224.  (rf)  Stothert  v.  Johnstone's  Tr.,  1821,  2  Mur.,  541. 

(e)  Mag.  of  Aberdeen  v.  More,  1818,  Hume  D.,  502— Simpson  &  Co.  r.  M'Farlane, 
1822.  2  Mur.,  194— Johnston  ».  Scott,  1829,  7  8.,  235— Glyn  r.  Johnston,  1834.  18  S., 
126.  (/)  See  sections  on  commissioner's  report  of  proof,  infra. 

(ff)  Cowper  V.  Marq.  of  Bute,  1828,  4  Mur.,  551.  (A)  Supra,  §  1188. 

(i)  Supra,  i  1227.  (j)  Supra,  {  1077.  (A)  See  tupra,  i  1178. 

{I)  2  Bell's  Com.,  899;  400;  482— Robb's  Sequestration.  26th  May  1809,  noted  in 
ib.,  899— Dundas  and  Robinson  v.  Belch.  10th  June  1806.  ib. 


>  But  see  Emslic  v.  Alexander,  1862.  1  Maoi^h..  209. 
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tlie  evidence  of  a  witness  on  the  merits  (w).  The  same  incompe- 
tency exists  in  regard  to  depositions  emitted  in  another  cause,  re- 
lating to  tlie  same  matter,  but  with  a  different  party,  because  the 
party  against  whom  they  are  tendered  had  not  an  opportunity  of 
protecting  his  interest  during  the  examination,  and  every  witness 
should  be  examined  with  reference  to  the  issue  in  the  individual 
cause,  and  the  other  parts  of  the  proof  therein  (»).  For  the  latter 
reason  depositions  in  a  previous  suit,  even  between  the  same  par- 
ties, are  generally  inadmissible  (o).  It  is  also  irregular  for  the 
counsel  conducting  the  second  or  third  trial  of  a  cause  to  refer  to 
evidence  emitted  by  witnesses  in  a  previous  trial  {p).  Where  a 
witness  whose  deposition  had  been  taken  to  lie  in  retentts  at  the 
commencement  of  a  cause,  was  prevented  by  illness  from  attending 
the  trial,  the  Court  refused  to  admit  that  deposition,  on  the  ground 
that  he  should  have  been  examined  on  adjusted  interrogatories 
with  a  view  to  the  trial  (r). 

§  1926.  From  these  authorities,  and  the  rules  of  modem  prac- 
tice, it  is  plain  that  the  Court  would  not  now  follow  some  older  de- 
cisions, in  which  the  depositions  in  one  case  were  admitted  in  an- 
other case,  both  with  the  same  and  with  a  different  party  (a).  It 
is  not  necessary  to  consider  the  value,  as  precedents,  of  some  in- 
stances in  which  the  depositions  taken  in  a  criminal  case  were 
imported  into  a  civil  prosecution  for  damages  against  the  wrong- 
doer, the  evidence  in  criminal  cases  not  being  now  taken  at  length 
in  WTiting  (/). 

§  1927.  In  an  old  case  where  a  submission  had  been  allowed  to 
expire  without  a  decree-arbitral,  whereupon  an  action  was  raised 
regarding  the  same  matter,  the  depositions  which  had  been  emitted 
in  the  submission  were  received  in  the  action,  reserving  to  both 
parties  to  re-examine  the  witnesses  and  lead  additional  proof,  and 
also  reserving  all  objections  to  the  depositions  of  witnesses  already 


(m)  See  supra,  §  1869.  (n)  L.  Gadgirth  v.  L.  Auchinleck,  1681.  M.,  14,027 

— Broomhall  v.  M.  Douglas,  1666,  M.,  14.028— Glendinning  v.  E.  Nithsdale,  1676,  M., 
14,081 ;  12,226— A  B,  M.,  14,082— Anderson  v,  Murray,  1696,  4  B.  Sup.,  297— Mont- 
p)mery  v.  E.  Cassilis,  1711,  M.,  14,041— Macdonald,  1721,  Rob.  Ap.  Ca.,  307. 

(o)  Cases  in  two  next  notes.  (p)  Hallam  v.  Gye,  1836,  14  S.,  199— E. 

Fife  V,  E.  Fife's  Tr.,  181G,  1  Mur.,  126.     See  svpra,  }  1086.  (r)  Watson  v. 

(Haas,  1837,  16  S.,  754.     See  infra,  §  1963.  («)  Whitelaw  v.  Ruthven,  1630, 

M.,  14,026— FinlavBun  v.  Lookup,  1628.  M.,  14,024— Ramsay  v.  L.  Craigie,  1666,  M., 
12.447.  (0  Bontein  t\  Buchanan's  Cre.,  1739,  M.,  14,043;  Elch.,  "Proof," 

No.  6,  S.  C— Machargs  r.  Campbell,  1767,  M.,  12,641 ;  Hailes,  192,  S.  C— 2  Hume, 
470,  480— Bells  Pr.,  g  2216— See  supra,  ^  1082,  3. 
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examined  (u).  Again,  in  a  modem  case,  where  after  an  action  had 
proceeded  some  length,  and  a  proof  had  been  taken  in  it,  an  objec- 
tion to  the  pursuer's  title  was  sustained,  the  Court  reserved  to  the 
pursuer  to  use  the  proof  in  any  other  competent  jwjtion  (x),  which 
from  the  nature  of  the  case  (a  reduction  on  the  head  of  deathbed) 
could  only  have  arisen  with  the  same  defenders.  The  principle  of 
these  decisions  is,  that  the  second  process  was  truly  a  continuation 
of  the  first,  which  had  been  rendered  abortive  by  an  objection  in 
point  of  form,  and  that  it  would  have  been  a  useless  expense  to  re- 
peat the  proof.  Of  course,  the  ^vitnesses  would  have  been  exa- 
mined of  new,  if  the  second  case  had  been  tried  by  jury. 

§  1928.  Mr  Erskine  lays  down  that  where  a  purchaser  of  heri- 
table property,  after  having  been  evicted,  sues  the  seller  upon  the 
warrandice,  he  may  found  on  the  proof  led  in  the  action  against 
himself,  reserving  all  objections  to  its  validity  (y).  In  like  man- 
ner, where  the  heir  of  a  debtor,  having  been  defeated  in  an  arbitra- 
tion with  the  creditor,  raised  action  of  relief  against  the  ancestor's 
executor,  the  Court  sustained  the  claim  as  determined  by  the  de- 
cree-arbitral, unless  the  executor  could  prove  collusion  in  taking 
the  proof,  or  could  show  any  good  ground  for  lessening  the  siuns 
decerned  for,  reserving  to  the  defender  to  re-examine  such  of  the 
witnesses  as  were  yet  living  («).  The  same  principle  would  apply 
to  actions  of  relief  at  the  instance  of  a  cautioner  against  the  princi- 
pal debtor  (a). 

§  1929.  Again,  where  the  proof  is  on  commission,  it  is  compe- 
tent to  the  parties,  of  consent,  to  import  into  the  case  depositions 
taken  in  another  case  (6).  But  this  will  not  be  allowed  in  jury 
trials,  except  in  regard  to  witnesses  who  are  dead  or  unable  to  at- 
tend the  trial  from  illness  or  the  like  (c).  The  proper  course,  if 
parties  are  agreed  on  certain  facts,  is  to  admit  these  by  minute.  If 
they  are  not  agreed,  the  jury  must  see  the  witnesses  examined. 

§  1930.    Under  the  rule  which  admits  secondary  evidence  where 


(m)  Chalmerg  w.  Cuningham,  1738.  Elch..  "  Proof,  No.  1 ;  affd..  Cr.  and  St.,  267. 
(In  noting  this  caae  Lord  Elchies  observes,  **  Sed  vide  if  the  judgment  of  the  House  of 
Lords  be  not  founded  on  some  specialty,  not  noticed  in  their  interlocutor."  It  appears 
that  their  Lordships  wont  in  some  measure  on  the  circumstance  of  the  party  having  ac- 
quiesced for  six  years  in  the  interlocutor  a<lmitting  the  proof.)     See  also  Ersk.,  4,  3,  36. 

(z)  Macindoe  v,  Lyon,  7th  December  1826,  F.  C.  (y)  Ersk.,  2,  3,  82. 

(jt)  0.  Gonlon  r.  Ly.  H.  Gordon,  1748,  M.,  14,046.  (a)  Soe  a  case  iUusUa- 

tivv  of  the  same  doctrine,  Struthers  r.  Dykps,  1847.  9  1)..  1437;  affd.,  7  Bell's  Ap.  Ca., 
31>0.  (*)  Jack  r.  Lyall,  1833,  11  S.,  711  ;  affd.  on  mcrit.s,  1  Sh.  and  M'L.,  77. 

(f)  Mackellar  r.  Lambert.  1828.  4  Mur.,  646. 
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witnesses  have  died  (d),  their  depositions,  when  taken  in  a  pre- 
vious case  between  the  parties  regarding  the  same  matter,  are  ad- 
missible, being  more  trustworthy  than  hearsay  of  their  state- 
ments (e).  This  holds  where  the  adverse  party  allowed  the  pre- 
vious case  to  proceed  in  absence  ;  for  if  evidence  so  taken  were  not 
admissible,  a  party  who  has  a  good  case  depending  on  parole  proof 
could  not  secure  his  rights  against  an  opposition,  which  his  adver- 
sary has  reserved  until  the  witnesses  shall  have  died  (/).  Of 
course,  testimony  emitted  by  a  witness  in  a  former  trial  of  the  same 
cause  will  be  admitted  if  he  has  died  in  the  interval  (gr).  And  in 
like  manner,  the  depositions  of  persons  examined  under  the  Bank- 
rupt Act  seem  to  be  admissible  in  any  subsequent  question  relating 
to  the  bankrupt  estate,  if  they  have  died  in  the  interval  (A). 

§  1931.  But  even  the  death  of  a  witness  will  not  render  his 
deposition  in  another  cause  admissible  as  substitutionary  evidence, 
"  if  it  has  been  emitted  imder  circumstances  which  raise  a  presump- 
tion that  it  does  not  give  a  proper  reflex  of  the  mind  of  the  party 
who  made  the  statement"  (t).  On  this  account  it  is  thought  that 
depositions  emitted  in  a  previous  suit  with  a  different  party  should 
be  excluded,  although  the  witnesses  have  died ;  for  it  is  impossible 
to  calculate  how  far  the  aspect  of  such  evidence  would  have  been 
altered,  if  tlie  party  against  whom  it  is  tendered,  had  examined  the 
witnesses  with  reference  to  the  subsequent  case  (k).  But  this  rule 
will  probably  be  relaxed  in  questions  of  pedigree,  ancient  boun- 
daries, and  the  like,  where  the  proof  is  almost  always  of  a  make- 
shift character  (Q.  Even  in  this  favourable  class  of  cases,  however, 
depositions  in  a  previous  process  will  be  rejected,  if  they  were  not 
taken  and  recorded  by  a  court  or  judge  competent  to  give  them  a 
character  of  credence  for  the  end  for  which  they  are  tendered  (m). 

(rf)  See  supra,  §  102,  et  teq.  {e)  Mackenzie  v,  Ross,  1818,  2  Mur.,  17— Hen- 

derson V.  Gardyne,  1820,  2  Mur.,  837~Smith  v.  Knowles,  1824,  8  Mur.,  429;  481— 
Mackellar  v.  Lambert,  mpra — Oswald  i;.  Laurie,  1828,  6  Mur.,  10 — ^Watson  v.  Glass, 
1837,  16  S.,  763— Cleland  v.  Fleming,  1847,  10  D.,  40.  (/)  Per  curiam  in 

Watson  v.  Glass,  ni;>ra— See  also  M'Lean  v.  Sibbald,  1819,  2  Mur.,  122— Douglas,  1866, 
17  D.,  434.  (g)  Robertson  i;.  Allardice,  1880,  6  Mur.,  880— Cleland  v.  Fleming, 

1847,  10  D.,  40— Willox  v.  Farrell,  1848,  10  D.,  807.  (A)  2  Bell's  CJom.,  482. 

(t)  Per  L.  Pres.  McNeill  in  GeUs  ».  Geib,  1865,  17  D.,  404. 

(*)  A  B,  M.,  14,032— Anderson  ».  Murray,  1696,  4  B.  Sup..  297.  But  such  deposi- 
tions will  be  admitted  of  consent ;  Cochrane  v.  Wallace,  1820,  2  Mur.,  299.  In  one  case 
a  deposition  taken  in  a  different  suit  between  the  same  parties  was  rejected ;  but  its 
terms  were  afterwards  proved  by  one  who  had  been  present ;  and  the  case  does  not  seem 
to  deserve  much  weight ;  Smith  v.  Knowles,  1824,  8  Mur.,  421,  compared  with  ib.,  480. 

(0  Per  L.  Moncreiff  in  Gordon  v.  Grant,  1860.  18  D.,  1— See  wpra,  {  1174,  et  teq. 

(m)  Per  L.  Moncreiff  in  Gk>rdon  t\  Grant,  tupra. 
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Accordingly,  depositions  which  had  been  taken  in  a  proceeding  before 
justices  of  the  peace  were  rejected  in  a  process  of  division  of  com- 
monty  in  which  the  same  question  was  involved,  because  one  of  the 
justices  was  interested  as  a  party  in  the  cause,  while  one  of  the  pro- 
prietors had  not  been  called  for  his  interest  (n).  In  like  manner, 
depositions  in  previous  proceedings  between  the  same  parties  will 
be  rejected,  if  they  were  taken  by  one  of  them  ex  parte  at  a  diet 
which  the  other  was  not  called  to  attend  (o).^  The  reason  why 
such  depositions  are  rejected,  while  hearsay  of  the  casual  statements 
made  by  a  deceased  witness  are  admitted,  is,  that  the  former  are 
taken  for  a  special  purpose,  to  bring  out  only  certain  facts  by  a 
one-sided  interrogation;  whereas  the  statements  which  a  witness 
makes  casually  and  spontaneously  are  usually  a  fair  reflex  of  his 
mind  upon  the  facts  to  which  he  speaks,  the  whole  circumstances 
attending  the  conversation  being  laid  before  the  jury  {p).  Deposi- 
tions of  persons  who  had  been  examined  as  havers  in  the  same 
cause  were  once  rejected  as  evidence  on  their  death  (r).  This  de- 
cision may  perhaps  be  defended  on  the  ground  that  it  is  irregular 
to  ask  a  haver  any  questions  upon  the  merits  of  the  cause  («).  But 
there  is  room  for  questioning  it, — at  least  in  so  far  as  it  would  ex- 
clude such  parts  of  the  deposition  as  were  relevant  to  the  recovery 
of  the  writings  to  which  the  haver  referred. 

§  1932.  In  a  recent  case  the  following  point  occun*ed.  A  suit 
for  restitution  of  conjugal  rights  having  been  raised  by  a  husband 
against  his  wife  before  the  Arches  Court  of  Canterbury,  she  met  it 
by  a  responsive  allegation  of  cruelty  and  adultery;  and,  in  the  course 
of  the  suit,  several  witnesses  were  examined  for  her,  and  their  de- 


(n)  Gordon  v.  Grant,  tupra,  (o)  Carleton  ».  Strong,  1821,  1  Mur.,  28.     (But 

see  Lord  Chief -Commissioner'B  remarks  on  this  case  in  2  Mur.,  299) — Macf.  Pr.,  191 — 
M'Lean  ».  Sibbald,  1819,  2  Mur.,  124.  In  Scott  v.  Wilson,  1829,  6  Mur.,  68,  deposi- 
tions were  rejected,  because  they  were  not  on  stamped  paper,  in  terms  of  a  statute  exist- 
ing at  the  time  they  were  emitted.  ( />)  See  per  curiam  in  Grant  v.  Grant,  mipra, 
and  in  Geils  v,  Geils,  1866,  17  D.,  897.  (r)  CampbeU  v,  Davidson,  1827, 
4  Mur.,  178.                           («)  See  iupra,  i  1869. 


2  A  husband  raised  an  action  of  divorce  on  the  ground  of  adultery.  The  summons 
was  personally  served  on  the  wife  when  within  Scotland ;  but  she  did  not  lodge  de- 
fences. Intimation  was  made  to  her  of  the  diets  of  proof,  but  she  did  not  appear  at  any 
of  them.  Decree  of  divorce  was  pronounced ;  but  within  a  year  and  day  she  raised  a 
reduction  of  the  decree.  It  was  contended  by  the  pursuer  that  the  Court  could  not 
look  at  the  evidence  taken  in  the  action  of  divorce,  which  had  been  led  fx  parte  and  in 
another  action;  but  it  was  held  that  it  was  competent  for  the  Court  to  consider  the  proof 
so  led ;  Stewart  v.  Stewart,  1868,  1  Macph.,  449. 
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positions  were  recorded  according  to  the  ordinary  mode  of  taking 
proofs  in  the  Court  of  Arches.  The  wife  having  afterwards  raised 
an  action  of  divorce  in  the  Court  of  Session  on  the  ground  of  adul- 
tery, and  tendered  the  depositions  of  certain  of  the  witnesses,  who 
had  died  in  the  interval,  the  husband  objected  to  their  admissibility. 
It  appeared  that  in  the  Arches  Court  witnesses  are  examined  by  an 
oflScer  of  court  (called  an  Examiner),  who  receives  a  copy  of  the 
libel,  and  who  is  instructed  by  the  proctor  of  the  party  who  pro- 
duces the  witness,  upon  what  allegations  the  witness  is  to  be  exa- 
mined. The  examination  is  taken  down  in  writing;  and,  after  hav- 
ing been  read  over  to  the  witness  in  order  that  he  may  correct  it, 
where  necessary,  it  is  signed  by  him.  The  cross-examination  is 
conducted  by  tlie  same  oflScer,  who  is  furnished  with  interrogatories 
framed  by  the  counsel  and  proctor  for  the  opposite  party  after  being 
informed  of  the  articles  upon  which  the  witness  is  to  be  examined 
in  chief.  The  whole  examination  is  conducted  out  of  the  presence 
of  the  parties,  their  counsel  and  proctors. — It  was  strongly  urged 
by  the  counsel  for  the  husband  that  these  were  in  fact  ex  parte  de- 
positions, taken  in  a  manner  which  was  inconsistent  with  the  prin- 
ciples of  the  Scotch  law  of  evidence,  and  was  not  calculated  to  bring 
out  the  truth.  But  the  Court  held  that  the  depositions  were  admis- 
sible, because  they  had  been  taken  according  to  a  mode  of  investi- 
gation which,  although  not  the  best  for  eliciting  the  truth,  was  yet 
a  fair  procedure,  and  was  the  regular  mode  of  proving  facts  in  the 
court  where  the  examination  was  conducted.  Their  Lordships  did 
not,  however,  decide  that  depositions  taken  in  a  foreign  court  ac- 
cording to  the  forms  there  recognised  will,  in  every  case,  be  admitted 
in  this  country,  if  the  witnesses  so  examined  have  died  in  the  in- 
terval (J).  On  the  contrary,  their  opinions  show  that  in  determining 
such  questions  the  Court  will  pay  regard  to  the  mode  of  investiga- 
tion adopted  in  each  individueJ  case,  and  will  reject  the  depositions 
if  they  are  taken  in  a  way  which  is  not  likely  to  elicit  a  fair  state- 
ment from  the  witness.  Slighter  defects  in  the  procedure  will  go 
merely  to  the  credibility  of  the  depositions. 

§  1933.  Again,  the  death  of  a  witness  does  not  render  admis- 
sible an  affidavit  (u)y  or  certificate  («),  under  his  hand ;  for  such 
documents  are  more  frequently  one-sided  stories  dressed  up  for  the 


(0  Goils  V.  Geila,  1866.  17  D.,  897.  (m)  Mag.  of  Aberdeen  ».  More,  1813, 

Hiuue  D.,  602 — See  supra,  I  1668.  (j)  llumphroys'  case,  1839,  separate 

report  by  Swintou,  197,  and  Appx.,  86— See  also  WiUon  v.  Kirkwood,  1822,  8  Mur., 
205. 
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occasion,  than  fair  substitutes  for  the  witness'  deposition  before  the 
jury.^  Still  less  will  aflBdavits  (y),  or  certificates  (2),  be  rendered 
admissible  by  the  person  who  emits  them  being  out  of  the  country, 
and  so  inaccessible  to  second  diligence.  Yet  in  ancient  matters 
such  evidence  will  be  admitted,  if  it  is  free  from  appearance  of  con- 
coction (a). 

An  exception  from  the  general  rule  against  certificates  is  also 
recognised  in  criminal  cases ;  a  prisoner  who  pleads  guilty  being  al- 
lowed to  use,  in  mitigation  of  punishment,  certificates  of  previous 
good  character.  But  the  Court  refuse  to  admit  such  evidence  either 
in  exculpation  or  in  mitigation  of  the  punishment  when  the  case 
goes  before  a  jury  (6). 

§  1934.  When  a  deposition  made  in  a  previous  case  is  admis- 
sible, it  is  usually  proved  by  the  conmiissioner's  report,  if  it  was  ta- 
ken on  commission  (c);  and  by  the  judge's  notes,  if  it  was  emitted 
before  a  jury  {d).  If  the  witness  was  examined  on  adjusted  inter- 
rogatories before  a  first  trial,  but  attended  that  trial  of  the  case,  his 
evidence,  on  his  having  died  before  the  second  trial,  may  be  proved 
either  from  the  deposition,  or  from  the  judge's  notes  of  the  trial  (e). 
Any  person  who  was  present  at  the  first  trial,  also,  may  prove  the 
deposition  (/).* 

(y)  Glyn  v.  Johnston,  1834,  13  S.,  126.  (z)  Skene  v,  Lumsden,  1662,  M., 

12,618— Wishart  r.  Davidson,  1670,  M.,  12,680— Cavalari,  1864,  1  Irv.,  564— See  also 
Rouat,  1863,  ib.,  79— But  see  Ranking  of  Cleland's  Crs.,  1708,  M.,  12,634— 5upra, 
I  104.  (a)  SUir,  4,  43,  6— See  tupra,  I  107,  and  J  1174,  et  teq. 

(6)  Rosenberk,  1842,  1  Broun,  867— Stalker,  1844,  2  ib.,  81. 

(c)  Mackenzie  v.  Ross,  1818,  2  Mur.,  17— Henderson  v.  Gardyne,  1820,  2  Mur.,  886, 
infra^  i  1989,  et  seq, — But  see  contra.  Smith  v.  Knowles,  1824,  3  Mur.,  421,  compared 
with  ib.,  430.  (d)  Cleland  v.  Fleming,  1847,  10  D.,  40— Mackellar  v.  Lambert, 

1828,  4  Mur.,  646— Robertson  v.  AUardyce,  1880,  6  Mur.,  830.  In  this  case  the  judge's 
notes  were  not  in  Court,  but  the  evidence  was  read  from  a  bill  of  exceptions,  in  which 
the  notes  had  been  engrossed.  (e)  Willox  v.  Farrell,  1848,  10  D.,  807. 

(/)  Sufra,  i  117. 


s  On  this  principle,  in  a  criminal  trial,  the  pocket-book  of  a  deceased  person,  con- 
taining entries,  alleged  to  go  directly  to  the  essential  parts  ci  the  charge,  and  ten- 
dered as  secondary  evidence  of  the  events  to  which  the  entries  related,  was  rejected ; 
H.  M.  Adv.  9.  Madeline  Smith,  1867,  2  Irv.,  648.  Another  ground  of  judgment  was 
that  the  entries  were  made  in  pencil;  but  it  is  not  thought  that  there  is  **  any  diiferenco 
iu  the  value  of  pencil  and  of  ink ;"  see  opinions  of  Lord  Justice-Clerk  (Hope)  in  Wil- 
litimson  v.  Kennedy,  1857,  19  D.,  448,  and  of  Chief- Justice  Abbot  in  G^ary  v.  Physic, 
1826,  6  Bam.  and  Cres.,  2;^.  But  Lord  Cowan  was  not  prepared  to  say  that,  looking 
to  the  facilities  with  which  forgery  might  be  made,  a  document  in  pencil  was  in  tlio 
name  position  as  if  written  in  ink  ;  Williamson  r.  Kennedy,  tttpra. 

*  When  a  new  trial  i»  granted,  and  witnesses  who  were  examined  at  a  previous  trial 
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Some  of  the  points  noticed  in  these  sections  have  been  treated 
at  length  in  the  chapter  on  hearsay  {g).  The  competency  of  depo- 
sitions as  proof  of  admissions  by  the  persons  examined  has  also  been 
considered  (A).  The  rules  as  to  taking  depositions  to  lie  in  retentis 
will  be  found  below  (t). 


CHAPTER  III.— OF  EXAMINATIONS  BEFORE  AND  AFTER  ANSWER  AS 
TO  THE  RELEVANCY  OF  THE  AVERMENTS,  ETC. 

§  1935.  In  general,  the  proof  in  a  cause  should  not  be  allowed 
mitil  all  questions  as  to  the  relevancy  of  the  respective  averments, 
to  infer  a  ground  of  action  or  defence,  have  been  disposed  of;  he- 
cause  frustra  probaiur  quoad  prohatum  non  relevat,  and  an  opposite 
practice  would  often  cause  a  useless  investigation,  \iath  its  conse- 
quent expense  and  delay  (a).  This  rule  is  observed  strictly  in  cri- 
minal prosecutions,  where  all  objections  to  the  relevancy  of  the 
libel  must  be  disposed  of  before  the  case  is  remitted  to  an  assize  (6). 
In  civil  cases  tried  by  jury  the  relevancy  of  the  ground,  both  of  ac- 
tion and  defence,  is  almost  always  settled  before  fixing  the  issues. 
And  this  is  also  commonly  done  before  allowing  a  proof,  when  it  is 
taken  on  commission.^ 


(g)  Supra,  I  103,  et  teq.  (A)  Supra,  ?  1438.  (i)  Infra, 

I  1939,  et  8€q.  (a)  Stair,  4.  39,  4— lb.,  4, 46, 10.  (6)  2  Hume, 

284— Bell's  Notes,  284— See  also  tupra,  §  46. 


have  died  or  cannot  attend,  it  is  competent  for  the  presiding  jndge  to  certify  his  notes 
of  the  evidence  of  such  witnesses  (although  no  bill  of  exceptions  has  been  tendered) — 
such  signature  certifying  the  correctness  of  the  notes ;  Bell  v.  Reid,  1862,  24  D.,  1428. 
See  also  M'lntosh  ».  Great  West.  Ry.  Co.,  1866,  7  De.  Gex.  Mac.  and  G.,  737. 

^  Lord  Curriehill,  in  Millar  v.  Small,  observed,  that  when  a  question  of  relevancy  is 
raised,  and  judgment  asked  upon  it  before  the  facts  are  ascertained,  it  requires  the  ex- 
ercise of  the  sound  discretion  of  the  judge  whether  he  shall  comply  with  that  demand, 
or  whether  he  shall  have  the  disputed  matters  of  fact  investigated  in  some  proper  man- 
ner before  answer.  "  There  has  prevailed,  however,  a  notion  in  the  Outer  House  for 
some  time,  that  a  judge  is  bound  to  give  the  parties  a  judgment  upon  the  question  of 
relevancy  if  they  ask  it.  My  experience,  since  I  have  had  the  benefit  of  sitting  in  the 
Inner  House,  has  taught  me  that  that  is  a  mistake,  and  that  in  the  Outer  House  the 
judges  should  apply  their  minds  more  to  the  matter  of  discretion  than  they  do."  The 
other  judges  concurred  ;  Millar  v.  Small,  1866,  18  D,,  492.    In  Dobbie  v.  Johnston,  the 
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§  1936.  In  civil  cases,  however,  where  the  questions  of  fact 
seem  to  admit  of  easy  solution,  while  the  question  of  relevancy  is 
diflBcult,  the  Court  have  sometimes  reserved  the  latter  till  the  for- 
mer should  have  been  investigated  by  a  "proof  before  answer." 
And  where  the  case  embraces  averments  both  relevant  and  irrele- 
vant, a  proof  of  this  kind  is  not  unfrequently  allowed,  leaving  the 
points  of  law  to  be  determined  afterwards  with  reference  to  the  facte 
as  proved,  and  not  upon  hypothetical  views  of  them.  This  course 
is  more  frequently  adopted  where  the  proof  is  on  commission  than 
when  it  is  by  jury  trial.  But  cases  are  sometimes  sent  to  a  jury 
before  answer,  or  under  reservation  of  all  question  as  to  the  rele- 
vancy of  the  averments  (c).  This  course,  also,  is  sometimes  adopted 
where  the  case  contains  matter  of  law  independent  of  the  point  of 
relevancy  (d). 

Without  attempting  to  lay  down  a  definite  rule  as  to  the  cases 
in  which  this  order  of  procedure  is  advisable,  it  may  be  said  gene- 
rally, that  wherever  a  case  involves  questions  of  law,  the  decision  of 
which  in  a  certain  way  would  supersede  the  necessity  for  a  trial,  or 
proof  on  commission,  as  the  case  may  be,  these  should  be  first  dis- 
posed of  (e),  and  that  it  is  not  a  sufficient  reason  for  reserving 
them  that  their  solution  is  attended  with  difficulty. 

§  1937.    As  a  proof  before  answer  is  adduced  under  reservation 


(e)  69  Geo.  Ill,  c.  86,  §  S—Aikman  v.  D.  Hamilton,  1829,  8  S.,  64— Anderson  v. 
Blair,  1836, 14  S.,  972— Devon  Iron  Co.  v.  £.  Mansfield,  1839, 2  D.,  268— Shaw  Stewart 
V,  Walker  &  Co.,  infra,  (e) — Compared  with  Braidwood  v.  Braidwood,  1836, 13  S.,  449. 
See  also  per  L.  Ch.  Cottenham  in  Dnncan  o.  Finlater,  1839,  1  M'L.  and  Rob.,  934  ; 
Macf.  Pr.,  6^— CiiUen  o.  Ewing,  1832, 10  S.,  497 ;  rev.  on  merits,  6  W.  S.,  666. 

{d)  Authorities  in  preceding  note.  {e)  Macf.  Pr.,  tupra.    Some  important 

views  on  this  subject  were  thrown  out  in  the  House  of  Lords  in  the  case  of  Shaw  Stewart 
V.  Walker  &  Co..  1866,  4  Macq.,  424. 


pursuer,  after  issues  had  been  adjusted,  moved  the  Court  to  dispose  of  the  question  of 
relevancy  before  the  trial  took  place,  but  the  Court,  in  the  circumstances,  refused  to  do 
so.  Lord  Justice-Clerk  (Inglis) — *'  It  seems  to  me  that,  by  the  Jury  Court  Act,  it  is  left 
to  the  Court  to  arrange,  as  a  matter  of  expediency,  whether  they  shall  at  once  determine 
questions  of  law  or  relevancy  arising  on  the  face  of  the  record,  or  send  the  case  to  a  jury, 
leaving  such  questions  to  be  raised  at  the  trial.  That  discretion  is  expressly  given  to 
the  Court  by  the  statute,  and  it  is  in  the  exercise  of  that  discretion  that  we  are  now  act- 
ing." And  his  Lordship  added,  "  I  cannot  help  thinking,  that  to  decide  questions  of  re- 
levancy or  law  before  the  trial  is  a  practice  which  the  Court  ought,  in  the  general  case, 
to  be  very  slow  to  adopt ";  Dobbie  v.  Johnston,  1869,  21  D.,  624.  See  also  PreistueU 
V.  Hutcheson,  1867,  19  D.,  496— Earl  of  GaUoway  v.  Grant,  1867,  19  D.,  866— Ker  v, 
HamUton,  1867,  19  D.,  822— Swinton  v,  Swinton,  1862,  24  D.,  833. 
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of  the  relative  point  of  law,  the  result  may  be  that  the  party  proves 
all  his  avermeiits,  and  yet  loses  his  case,  in  consequence  of  the 
question  of  law  being  decided  against  him  (/). 

§  1938.  In  like  manner,  although  questions  as  to  the  mode  of 
proof  are  seldom  disposed  of  before  remitting  the  case  to  trial,  yet 
where  the  party  against  whom  an  averment  is  made,  pleads  that 
»can  only  be  proved  by  his  writ  or  oath,  it  is  not  unusual  first  to 
^rtScide  that  ])oint,  because  a  jury  trial  is  improper  where  the  proof 
is  so  limited  (g).  The  point  is  also  usually  disposed  of  before  al- 
lowing a  proof  on  commission.  Such  a  proof,  however,  is  some- 
times allowed  **  before  answer"  on  the  point ;  and  the  consequence 
may  be  that  it  is  ultimately  disregarded  as  incompetent  (A).  When 
a  case  is  sent  to  a  jury,  the  party  against  whom  the  issue  is  taken 
is  not  foreclosed  from  pleading  that  it  can  only  be  proved  by  his 
writ  or  oath  (t), — ^unless  that  point  has  been  previously  determined 
against  him. 


CHAPTER  IV.— OF  TAKING  DEPOSITIONS  TO  LIE  IN  RETENTIS. 

§  1939.  The  general  rule,  that  witnesses  cannot  be  adduced 
until  the  record  has  been  closed,  yields  where  there  is  risk  of  evi- 
dence being  lost,  if  it  is  not  taken  at  an  earlier  stage.  In  civil 
causes  which  are  not  matured  for  leading  the  whole  proof,  witnesses  | 

who  are  of  great  age,  or  in  bad  health,  or  who  are  expected  to  leave  | 

the  country,  may  be  examined  on  commission ;  their  depositions 
being  scaled  up  to  lie  in  retentis  until  the  other  evidence  in  the 
cause  shall  be  led  (a).  This  rule  may  be  noticed  somewhat  in  de- 
tail. 

§  1940.     Witnesses  seventy  years  old  and  upwards  may  always 

(/)  See,  e.ff.,  M'Rostie  v.  Halley,  1850,  12  D.,  124,  816.  (y)  See  «^., 

Law  V.  Gibsone,  1835.  18  S.,  896— M'Lean  v.  Richardson,  1884,  12  S.,  865. 

(A)  See  e.ff.,  Fotheringliam  v.  Hunter,  1708,  M.,  12,414— Alcock  v.  Easson,  1842,  6 
D.,  866,  noticed  supra,  i  411~ Wodrow  ».  Paterson,  1845,  7  D.,  885--Little  v.  Smith, 
1846,  8  D.,  265.  (i)  Clark  v.  Callender,  9th  March  1819,  F.  C;  2  Mur.,  87  ; 

aflfd.,  16th  June  1819,  19  F.  C,  772— M'Lean  v.  Richardson,  1884,  12  S.,  866. 

(a)  Stair,  4,  41,  7  (8,  6)— Erek.,  4,  2,  81— Macf.  Pr.,  88— Tait  Ev.,  112,  €t  wy.— 
Shund's  Pr.,  862— A.  S.,  11th  July  1828,  {  117,  noticed  infra,  I  1947. 
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be  examined  in  this  way,  however  healthy  they  are  at  the  time  (6).^ 
If  they  are  within  that  age,  their  depositions  will  not  be  taken  ex- 
cept on  special  cause  shown,  as,  for  example,  that  they  are  infirm, 
or  that  there  is  penuria  testium  (c).* 

The  examination  of  a  witness  who  is  pregnant  will  be  allowed, 
if  the  trial  is  to  come  on  after  or  about  the  time  of  her  expected 
delivery  (d). 

§  1941.  Commissions  have  been  granted  for  examining  a  sol- 
dier who  had  suddenly  received  orders  to  leave  the  country  on 
foreign  service  (e),  a  witness  about  to  emigrate  to  America  (/),  and 
a  carpenter  in  the  Eoyal  Navy,  who  might  be  sent  on  foreign  ser- 
vice at  any  time  (gr).  But  the  application  was  refused  where  the 
party  merely  stated  that  the  witness  "  intends  to  go  abroad "  (A). 
And  where  a  commission  was  granted  during  the  prei)aration  of  the 
record,  for  examining  a  seafaring  witness  temporarily  resident  in 
England,  the  Court  refused  to  include  in  it  witnesses  who  resided 
there  permanently,  the  proper  time  to  examine  them  being  after 
the  case  had  been  matured  for  proof  (i).  In  a  case  of  alleged  im- 
petration  of  a  deed,  where  important  witnesses  for  the  pursuer  were 
in  the  defender's  service,  and  there  was  risk  of  his  putting  them 
out  of  the  way,  the  Court  allowed  him  the  alternative  of  finding 
caution  to  produce  them,  or  having  their  depositions  taken  to  lie  in 
retentis  (i). 

§  1942.  Where  the  evidence  of  a  witness  is  vitally  important 
to  the  case,  his  deposition  has  been  taken  to  lie  in  retentis,  lest  by 
his  death  the  party's  rights  should  be  imperilled.  This,  for  ex- 
ample, was  done  in  regard  to  the  instrumentary  witnesses  to  deeds 
challenged  on  the  groimd  of  impetration  from  a  person  of  unsound 

(6)  Forbes  v.  Smith,  11th  March  1820,  F.  C— Harvey's  Tr.  v,  Leslie,  1827,  6  S., 
896— Morrison  v.  W'ataon,  1828,  6  S.,  1082— Watsons,  1829,  8  8.,  261— A.  S.,  llth 
July  1828,  {117.  (c)  Authorities  in  preceding  note.  (d)  Gordon 

t;.  Orrok.  1849,  11  D..  1868.  (e)  A  B.,  1881,  4  De.  and  And.,  262. 

(/)  Monro  v.  Mackenzie,  2Sd  June  1831,  F.  C.  (^)  Clouston  r.  Morris, 

1848,  20  Sc.  Jur.,  228.  (h)  Ferrier  r.  Berry,  1822,  1  S.,  660. 

(i)  Gray  o.  Sutherland,  1849,  11  D.,  1489.  {k)  L.  GastlemiUc  o.  White- 

foord,  1676,  M.,  12,092— See  tupra,  §  1907. 


1  In  Ross  V.  Forbes,  1866,  18  D.,  986,  the  Court  granted  commission  to  take  the 
deposition  of  a  witness,  to  lie  in  retentis,  in  a  declaration  of  right  to  salmon-fishings,  al- 
though it  was  not  alleged  that  he  was  serenty  years  of  age ;  the  party  applying  for  the 
commission  paying  all  expenses. 

2  Hay  V.  Dinney,  1869,  22  D.,  183.  Here  the  witness  was  said  to  be  upwards  of 
sixty  years  of  age,  and  to  have  gone  to  Canada.    The  application  was  refuit^d. 
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mind  (Q,  and  on  the  ground  of  fraud  (m),  falsehood  (n),  and  infor- 
mality in  the  execution  (o).  It  was  also  allowed  in  older  practice, 
where  there  was  no  occasion  for  it  beyond  the  risk  which  always 
exists  to  some  extent  where  a  case  depends  on  parole  testimony  {p). 
But  these  cases  would  not  now  be  followed  (y).  In  a  case  of  death- 
bed, however,  where,  before  the  record  was  closed,  both  parties 
were  desirous  to  have  the  depositions  of  witnesses  who  were  abroad 
taken  to  lie  in  retentis,  a  commission  was  granted  for  the  purpose, 
although  there  was  no  special  ground  for  apprehending  loss  of  their 
evidence  (r). 

The  Court  have  refused  to  grant  commission  to  examine  seamen 
in  the  employment  of  the  party  making  the  application,  but  who 
were  about  to  be  sent  abroad,  as  he  could  secure  their  attendance 
at  the  trial,  or  get  it  postponed  until  their  return  («).* 

§  1943.  Where  a  party  had  taken  out  a  brieve  for  service  be- 
fore the  macers  of  the  Court  of  Session  (according  to  the  former 
practice),  the  Court  granted  him  a  commission  for  examining  one 
of  the  only  two  surviving  witnesses  to  the  marriage  of  the  appli- 
cant's father  and  mother,  but  who  was  not  expected  to  live  till  the 
inquest  should  be  held ;  and  on  account  of  the  urgency  of  the  case 
the  Court  dispensed  with  intimation,  and  the  same  day  dispatched 
two  macers  and  one  of  the  clerks  of  court  to  take  the  deposition  {t). 
This  case  presents  the  peculiarity  of  the  Court  of  Session  lending 
its  aid  to  preserve  evidence  in  a  case  not  depending  before  it  {u), 

§  1944.  As  to  the  stage  of  the  cause  at  which  depositions  may 
be  taken  to  lie  in  retentis,  there  does  not  seem  to  be  any  limit  In 
one  case,  indeed,  where  during  the  dependence  of  a  multiplepoind- 
ing  a  claimant  announced  his  intention  to  raise  a  reduction  of  his 

(I)  Copland  v.  Bethune,  1827,  6  S.,  272.  (m)  E.  Lauderdale  v.  Duchess 

Lauderdale,  1696,  M.,  12,095.  (n)  E.  Annandale  v.  Dalziel,  1696,  M.,  12,095. 

(o)  E.  Fife  V.  E.  Fife's  Tr.,  llth  March  1815,  F.  C.  (p)  L.  Balmerino's 

Crs.  r.  Ly.  Coupar,  1669,  M.,  10,421 ;  12,091— E.  Southesk  r.  L.  Stormonth,  1696,  M., 
12,094.  {q)  See  Tait  Ev.,  410.  (r)  Malcolm  v,  Stewart,  1829, 

7  S.,  715.  («)  Munn  v.  M'Gregor,  1854.  16  D.,  885.    See  infra,  §  1950. 

(t)  E.  Winton  v,  Kingston,  1710,  M.,  12,096.  (u)  See  a  corresponding 

power  in  regard  to  documents,  supra,  J  1850. 


3  In  a  jury  cause  the  defenders,  after  the  record  was  closed,  but  before  issues  were 
adjusted,  applied  for  a  commission  and  diligence  to  examine  seamen  in  their  employ- 
ment, who  were  going  on  a  voyage  to  Greenland.  The  Court  granted  the  application, — 
the  examination,  on  the  suggestion  of  the  Courts  being  taken  on  adjusted  interroga- 
tories, to  obviate  the  necessity  for  re-examination  after  the  adjustment  of  issues ;  Sutter 
V.  Aberdeen  Arctic  Co.,  1858.  80  Sc.  Jur.,  800. 
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competitor's  title,  the  Court  granted  his  application  for  an  exami- 
nation of  old  witnesses  with  reference  to  that  intended  process  (a?). 
The  action  of  reduction,  however,  was  merely  required  for  enabling 
the  party  to  plead  an  objection  which  was  stated  in  the  multiple- 
poinding,  but  could  not  be  raised  formally  without  reduction.  In 
general  the  examination  is  incompetent  until  the  summons  or  peti- 
tion in  the  case  has  been  executed,  because  till  then  there  is  no 
dependence  (y).  Formerly  it  was  refused  unless  the  summons 
had  been  called,  because  a  case  is  not  in  court  until  the  calling  (2). 
But  now  it  is  allowed  in  cases  of  urgency  before  the  calling  (a). 

§  1945.  Under  the  Court  of  Session  Act  of  1860,  a  case  which 
has  been  taken  to  the  House  of  Lords  on  appeal  from  a  judgment 
of  the  Court  of  Session  remains  before  the  Court  for  procedure  in 
any  matters  not  necessarily  dependent  on  the  interlocutor  appealed 
from  (6).  The  Court  may  therefore  grant  commission  to  take  de- 
positions to  lie  in  retentis,  while  an  appeal  from  a  judgment  which 
they  have  pronounced  on  the  case  is  pending  (c).  In  like  manner, 
the  Lord  Ordinary  in  a  cause  may  grant  commission  for  this  pur- 
pose after  an  interlocutor  pronounced  by  him  in  it  has  been  re- 
claimed against  (cQ.* 

(z)  Johnston  v.  Keyden,  1824,  8  S.,  238.  (y)  Cranston  1;.  Ker,  1667,  M., 

12,091— Carlton  t;.  Strong,  1816,  1  Mur.,  29— Tait  Ev.,  415.  (a)  Hamilton  v. 

Master  of  Balmerino,  1696,  M.,  12,094— Grant  v.  Grant,  1745,  M.,  9696— Mag.  of  Glen- 
bervie,  1804,  M.,  12,097— Tait,  mpra.  (a)  A.  S.,  11th  Jnly  1828,  §  117— 

Balmerino's  Crs.  v,  Ly.  Conpar,  1669,  M.,  10,421 ;  12,091— Smith,  1802,  M.,  Appx., 
"Process,"  No.  5— M'NeiU,  11th  March  1819  (not  rep.),  noted  in  Tait  Ev.,  417— Blair 
V.  Mag.  of  Brechin,  1825.  4  S.,  98— Monro  v.  Mackenzie,  23d  Jnne  1881,  F.  C— Clous- 
ton  V.  Morris,  1848,  20  Sc.  Jur.,  228.  (6)  13  and  14  Vict.,  c.  86,  g  18. 

(e)  In  Rose  r.  Mackenzie,  1880,  3  De.  and  And.,  198,  the  Court  did  so  before  the  act 
above  cited  was  passed.  {d)  18  and  14  Vict.,  wpm.    As  to  the  former  practice 

see  Brown  v,  Gilfillan,  1825,  8  S.,  475. 


^  The  words  of  the  act  are,  that  no  reclaiming  note  shall  be  held  to  remove  the  pro- 
cess from  before  the  Lord  Ordinary  "  as  regards  any  point  or  points  not  necessarily  de- 
pendent on  the  interlocutor  so  submitted  to  review ;"  18  and  14  Vict.,  c.  86, 1  18.  In 
Swan  v.  Carruthers,  after  a  reclaiming  note  against  an  interlocutor  of  the  Lord  Ordinary 
repelling  the  plea  that  the  action  was  irrelevant,  had  been  presented,  a  motion  was  made 
before  him  for  a  commission  to  take  evidence  to  lie  in  reterUit,  The  Lord  Ordinary 
having  doubts  whether  he  could  grant  the  commission  (in  respect  that  if  the  defender 
succeeded  in  his  reclaiming  note  there  was  an  end  of  the  case,  so  that  the  taking  of 
evidence  was  "  necessarily  dependent "  on  the  interlocutor),  and  having  reported  the 
matter  to  the  Court,  "  the  Court  waived  deciding  the  point  whether  the  Lord  Ordinary 
had  power  or  not ;  but  themselves,  on  the  Lord  Ordinary's  report,  granted  the  motion ;" 
Swan  17.  Carruthers,  1867,  19  D.,  1016.  An  application  for  a  commission  to  take  evi- 
dence to  lie  m  rekniU  should  be  made  to  the  Lord  Ordinary,  before  whom  the  case  de- 
pends, and  not  to  the  Inner  House ;  Hunt  v.  Commissioners  of  Woods  and  Forests, 
1866, 18  D.,  817. 

VOL  II.  2  1 
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§  1946.  In  a  case  standing  on  summons  and  defences,  where  an 
order  to  sist  a  mandatory  had  been  pronounced,  but  before  it  had 
been  implemented,  a  commission  to  examine  aged  witnesses  was 
granted,  on  the  understanding  that  no  step  would  be  taken  under 
it  until  a  mandatory  had  been  sisted  (c).  And  a  commission  for 
the  same  purpose  was  granted  to  the  pursuer  in  an  action  against 
an  heir,  who  pleaded  the  anntis  deliberandi  (/),  and  where  the  de- 
fender was  a  minor  who  pleaded  non  tenetur  placitare  super  Jiceredi- 
tate  patema,  and  so  brought  the  process  to  a  stand  until  his  ma- 
jority (g).  The  pursuer  has  also  been  allowed  a  commission  to 
take  depositions  to  lie  in  retentis  in  the  interval  between  the  defen- 
der's death  and  the  calling  of  his  representative  (A). 

In  such  cases  the  party  against  whom  the  proof  is  taken  will  be 
allowed  to  attend  the  examination,  without  prejudice  to  any  plea 
competent  to  him  (t). 

§  1947.  At  one  time  there  was  no  means  of  taking  depositions 
in  the  Court  of  Session  when  the  Court  was  not  sitting.  But  that 
has  been  remedied  by  Act  of  Sederunt,  which  provides  that,  in 
order  to  prevent  the  loss  of  evidence  by  the  death  of  witnesses,  it 
shall  be  competent,  during  vacation  or  recess,  to  apply  to  the  Lord 
Ordinary  on  the  Bills  on  an  application  duly  intimated  forty-eight 
hours  before  to  the  known  agent  of  the  opposite  party ;  and,  on 
production  of  a  depending  process  or  of  a  summons  before  the 
Court  of  Session  duly  executed,  or  of  letters  (now,  of  a  note)  of 
suspension  or  advocation  duly  executed,  or  of  the  copy  of  such 
summons  or  letters  served  on  the  defender  or  respondent,  or  of  an 
extract  of  such  letters  imder  the  hand  of  the  extractor  of  the  sig- 
net, the  proper  legal  evidence  of  execution  being  also  produced 
— ^his  Lordship,  after  hearing  objections,  and  on  being  satisfied  that 
the  application  could  not  have  been  made  to  the  Court  or  to  the 
Lord  Ordinary  in  the  cause  during  session,  may  grant  commission 
and  diligence  for  examining  "  witnesses  whose  evidence,  owing  to 
great  age  (not  under  seventy  years),  or  to  severe  indisposition,  or 
to  their  intending  to  go  abroad  and  to  remain  abroad  for  a  con- 
siderable period,  is  in  danger  of  being  lost ;  such  examinations  to 
be  sealed  up  by  the  commissioner  and  to  lie  in  retentis,  subject  to 
future  orders  of  Court;  provided  always  that  such  examinations 

{e)  Sandilands  v,  Sandilands,  1S4S,  10  D.,  1091.  (/)  Moreton  v,  Macdonald, 

1849,  11  D.,  Ull—CarUrOy  Duff  i;.  Innes,  1683,  2  B.  Sup.,  87.  (g)  Kellie  r. 

Home,  1666,  M..  9063 ;  12,090— KeUo  v.  Kinnear,  1671,  M.,  9066. 
(A)  Corbets  v.  Love,  8tli  July  1815,  F.  C.  (t)  Moreton  v.  Macdonald,  aqtra. 
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shall  be  limited  to  matters  of  fact  to  be  set  forth  in  a  correct  con- 
descendence for  the  party  making  the  application,  with  or  without 
answers  thereto"  Qc). 

§  1948.  These  regulations  apply  to  all  causes  in  the  Court  of 
Session,  whether  the  proof  is  ultimately  taken  on  commission  or 
before  a  jury,  provided  issues  have  not  been  ordered.  If  they  have, 
the  case  comes  under  the  Act  of  Sederunt  relating  to  jury  trials  (Z). 

§  1949.  Under  the  Act  of  Sederunt  of  1828  (m),  the  applicar 
tion  for  a  commission,  if  made  in  recess  or  vacation,  must  be  inti- 
mated forty-eight  hours  before  to  the  known  agent  of  the  opposite 
party.  A  similar  rule  is  observed  in  applications  to  the  Court  or 
Lord  Ordinary  during  session.  But  in  the  latter  cases  this  is  dis- 
pensed with  where  there  is  great  urgency,  as  where  the  object  is  to 
examine  a  witness  under  orders  to  leave  on  foreign  service  (w),  or 
where  the  state  of  the  witness'  health  renders  dispatch  necessary  to 
prevent  his  evidence  from  being  lost  (o). 

§  1950.  The  petition  ought  to  set  forth  the  names  of  the  wit- 
nesses to  be  examined.  But  the  Court  have  granted  commissions 
to  examine  witnesses  named,  and  such  other  witnesses  as  should  be 
proved  to  the  commissioner  to  be  at  least  seventy  years  old,  or  in 
bad  health,  or  about  to  leave  Scotland  {p)?  Commissions  have 
been  granted  without  the  names  of  any  witnesses  being  mentioned; 
the  party  leading  the  proof  being  required  to  furnish  his  opponent 
with  a  list  of  them  a  few  (usually  six)  days  before  the  examina- 
tion (r).  Formerly  the  applicant  had  to  satisfy  the  Court  that  the 
witnesses  were  old,  or  infirm,  or  about  to  leave  the  country  («). 
But  the  practice  now  is  to  produce  proof  on  the  point  to  the  com- 
missioner (<). 

§  1951.  A  condescendence  of  the  facts  on  which  the  examina- 
tion is  required,  must  be  given  in  when  the  application  is  made  to 
the  Lord  Ordinary  on  the  Bills,  in  vacation  or  recess  (v).    This 

(*)  A.  S.,  11th  July  1828,  ?  117.  (t)  See  J  1954,  et  teq. 

(m)  Supra  {k),  (n)  A  B,  1881,  4  De.  and  And.,  262— See  also  Blyth  v. 

Trotter,  1629.  (o)  E.  Winton  v.  Kingston,  1710,  M.,  12,096. 

(/>)  Morrison  v.  Cowan,  1828,  6  S.,  1082— Watson,  1829,  8  S.,  261. 

(r)  Oswald  v,  Lawrie,  1824,  8  S.,  881— Gardner  r.  Mag.  of  Kilrenny,  1826,  ib.,  618 
— ^Ramsay  v,  Cochrane,  ib.,  648 — Mag.  of  Glasgow  t^.  Dawson,  1827,  6  S.,  916. 

(«)  Mag.  of  Aberdeen,  11th  Jnly  1811,  F.  0.  {t)  Liyingston,  10th  March 

1818,  F.  C— Hanrie's  Tr.  v.  Leslie,  1827,  6  S.,  896— Cases  in  notes  (/>)  and  (r),  n^a. 

(u)  A.  S.,  nth  July  1828.  Under  the  present  practice,  the  condescendence  ap- 
pended to  the  summons,  if  precise,  will  be  sufficient 


ft  Hunt  V.  Commissioners  of  Woods  and  Forests,  1866, 18  D.,  817. 
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used  also  to  be  the  practice  when  the  examination  was  craved  in 
initio  litis  during  time  of  session  (x).  But  in  a  later  ca.s6  the 
Court  ordered  a  condescendence  which  had  been  appended  to  the 
petition  for  the  diUgence  to  be  withdrawn  as  irregular  (y). 

§  1952.  It  is  not  in  general  a  good  ground  for  opposing  the  ap- 
plication, that  the  witnesses  will  be  inadmissible' at  the  trial,  or  that 
the  line  of  proof  is  irrelevant ;  as  all  such  objections  may  be  pleaded 
when  the  deposition  is  tendered  in  evidence  (2).  And  objections  to 
parts  of  the  deposition  may  be  pleaded  when  it  is  read  in  Court  (a). 
Objections  on  the  ground  of  confidentiality,  emd  the  like,  may  be 
stated  before  the  commissioner.  It  is  not  now  (as  it  used  to  be) 
the  practice  to  insert  in  the  interlocutor  allowing  the  examination, 
a  reservation  of  all  competent  objections.  The  Court,  however, 
sometimes  dispose  of  such  questions  when  the  examination  is  moved 
for  (6). 

§  1953.  As  the  sole  object  of  allowing  depositions  to  be  taken 
to  lie  in  retentis  is  to  prevent  evidence  from  being  lost,  they  are  not 
admissible  at  the  trial,  unless  where  the  death  of  the  witness  or  his 
absence  from  the  country  is  proved  (c).  A  deposition  so  taken  will 
be  excluded,  if  the  witness  is  alive,  but  unable  to  attend  the  trial  in 
consequence  of  illness,  as  he  should  have  been  re-examined  on  ad- 
justed interrogatories  (d).  But  in  practice,  the  party  against  whom 
the  witness  is  examined  often  agrees  by  minute  to  receive  the  de- 
position at  the  trial,  as  if  it  had  been  taken  in  the  latter  mode.  In 
strict  form,  also,  a  witness  examined  in  initio  litis  ought  to  be 
re-examined  where  the  whole  proof  is  taken  on  commission.  But 
this  is  not  the  practice.* 


{%)  LiYingstone,  10th  March  1818,  F.  C— Copland  v.  Bethune,  1827,  6  S.,  272, 

(y)  WatsonB,  1829,  8  S.,  261— Approved  of  in  Cameron,  1880,  ib.,  486. 

(t)  Svpra,  U  1816,  1968— Macf.  Pr.,  91.  (a)  Haddoway  v,  Goddard,  1816, 

1  Mnr.,  161— Morgan  v.  Hunter,  1817,  ib.,  268— 5tipra,  §}  1816, 1968. 

{b)  Macf.  Pr.,  91— See  lupra,  §  1861.  (c)  Watson  v.  Qlass,  1888, 16  S.,  763. 

It  is  not  enough  that  there  are  circumstancee  which  render  the  death  of  the  witness 
merely  probable,  and  that  a  search  for  him  has  been  nnsuccessfol ;  Aitchison  v.  Patriclc, 
1886, 16  8.,  860.  But  see  Swing  r.  E.  Mar,  1861, 14  D.,  814;  and  Harvey,  1886,  BeU's 
Xotes,  292.  Query,  Would  a  deposition  be  admissible  where  the  witness  had  become 
insane  since  it  was  taken  ?    See  tupra^  }  104.  {d)  Watson  v.  Glass,  m/q^ra. 


<^  At  a  jnry  trial  there  was  tendered  in  evidence  the  deposition  of  a  foreign  seaman, 
taken,  under  the  Act  of  Sederunt,  to  lie  in  retentit,  before  the  adjustment  of  issues.  The 
other  party  objected  to  the  evidence  being  admitted,  but  did  not  aver  or  prove  that  the 
witness  could  have  been  examined  on  interrogatories,  or  could  have  been  adduced  at  the 
trial.    The  party  tendering  the  deposition  deponed  that  ho  had  not  heard  of  the  witness 
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CHAPTER  V. — OF  TAKING  DEPOSITIONS  IN  CIVIL  JURY  CAUSES, 
WHERE  ATTENDANCE  AT  THE  TRIAL  CANNOT  BE  OBTAINED. 

§  1964.  The  rules  noticed  in  the  preceding  chapter  apply 
equally  to  cases  in  which  the  whole  proof  is  on  commission  and  to 
those  which  are  to  be  tried  by  jury,  but  in  which  issues  have  not 
been  ordered  (a).  After  the  issues  have  been  ordered,  the  case 
comes  within  the  Act  of  Sederunt  applicable  to  jury  causes,  which 
provides  "  that  when  it  shall  be  made  out  upon  oath,  to  the  satisfac- 
tion of  the  Court,  that  a  witness  resides  beyond  the  reach  of  the  pro- 
cess of  the  Court,  and  is  not  likely  to  come  within  its  authority  be- 
fore the  day  of  trial,  or  cannot  attend  on  account  of  age  or  perma- 
nent infirmity,  or  is  labouring  under  severe  illness,  which  renders  it 
doubtful  whether  his  evidence  may  not  be  lost,  or  is  a  seafaring  man, 
or  is  obliged  to  go  into  foreign  parts,  or  shall  be  abroad  and  not 
likely  to  return  before  the  day  of  trial,  it  shall  be  competent  to  ex- 
amine such  witness  by  commission,  on  interrogatories  to  be  settled 
by  the  parties,  and  approved  of  by  one  of  the  Principal  Clerks  of 
Session  or  record  clerk  "  (6). 

(a)  Macf.  Pr.,  88,  9.  An  order  for  iasaes  haa  oome  in  place  of  the  remit  to  the  issne 
clerks  under  the  former  practice.  Formerly  the  procedure  in  the  early  stages  of  cases 
specially  appropriated  to  jury  trial  was  peculiar.  But  this  distinction  was  abolished  by 
18  and  14  Vict.,  c.  86,  i  86.  {b)  A.  S.,  16th  Feb.  1841,  }  17. 


since  his  deposition  was  taken.  The  Court  held  that  it  was  not  necessary,  in  order  to 
render  the  deposition  aTailable,  to  prove  that  the  witness  could  not  have  been  adduced  at 
the  trial,  or  examined  on  adjusted  interrogatories  after  the  issues  had  been  approved. 
The  Lord  Justice-Clerk  (Inglis),  who  presided  at  the  trial,  observed,  that  the  witness 
being  a  foreigner  and  a  seaman,  "  and  it  being,  as  I  agree,  presumable  that  he  has 
not  been  within  the  jurisdiction  of  the  Court  after  the  issues  were  adjusted,  I  do 
not  think  that  any  duty  was  laid  on  the  party  proposing  to  use  his  deposition.  No 
doubt  he  was  bound  to  produce  the  best  evidence  accessible.  But  was  it  within  the 
power  of  the  party  to  obtain  the  deposition  of  the  witness  on  interrogatories  in  the  fair 
meaning  of  these  words  ?  No  application  to  the  Court  could  secure  it,  because  the  wit- 
ness was  not  within  the  jurisdiction  of  the  Court.  The  party  could  only  have  asked  a 
commission  to  examine  the  witness  in  a  foreign  country,  and  under  that  commission  he 
could  not  be  certain  of  examining  him,  because  he  had  no  legal  compulsitor  which  he 
could  bring  to  bear  on  the  witness  ;**  Boettcher  v.  Carron  Co.,  1861,  28  D.,  822.  See 
this  case,  also,  for  remarks  by  Lord  Justice-Clerk  (Inglis)  on  A.  S.,  9th  December  1815, 
— ^not  contained  in  printed  collection  of  Acts  of  Sederunt.  The  act  will  be  found  in 
Lord  Ivory's  Forms  of  Process,  ii,  889.  It  appears  to  be  competent  to  examine  a  wit- 
ness on  adjusted  interrogatories  before  the  adjustment  of  issues ;  see  Sutter  v.  Aberdeen 
Arctic  Co.,  1858,  30  Sc.  Jur.,  300. 
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1134  WITNESSES  EXAMINED  ON  §  1955- 

§  1955.  If  the  motion  has  to  be  made  during  vacation,  it  comes 
within  the  rule  that  aU  motions  necessary  to  the  trying  of  causes 
"  shall  be  heard  before  the  judge  who  is  to  preside  at  the  trial,  if  in 
Edinburgh,  or  by  a  judge  who  is  appointed  to  be  upon  the  circuit 
on  wliich  the  cause  is  to  be  tried,  if  the  trial  is  to  be  on  the  circuit ; 
and  in  case  of  the  absence  of  either  of  them  respectively,  by  the 
Lord  Ordinary  on  the  Bills ;  it  being  shewn  to  the  satisfaction  of 
the  judge  before  whom  the  motion  is  made,  that  it  could  not  have 
been  made  during  the  session  "  (c). 

§  1956.  The  Court  will  not  grant  commission  to  examine  wit- 
nesses where  such  a  step  is  obviously  unnecessary  (d).  On  this 
ground  an  application  (made  under  the  corresponding  provisions  of 
a  previous  Act  of  Sederunt)  for  a  commission  to  take  the  depositions 
of  two  old  witnesses,  to  lie  in  retentis,  in  an  action  of  damages  for 
slander  from  the  pulpit,  was  refused,  because  there  was  no  occasion 
in  so  public  a  matter  to  preserve  the  evidence  of  persons  who,  in 
consequence  of  age,  were  likely  not  to  be  good  witnesses,  and  whose 
death  could  not  place  the  party's  interests  in  jeopardy  (e).  The 
Court  also  refused  to  grant  commission  for  taking  the  opinion  of 
English  counsel  on  questions  of  English  law,  because  there  could 
not  be  any  diflBculty  in  getting  such  witnesses  to  attend  the  trial  (/)• 

§  1957.  Where  a  witness  whom  a  party  intended  to  produce 
has  become  suddenly  ill,  and  the  illness  has  not  been  known  to  the 
party  until  after  the  commencement  of  the  trial,  a  commission  will 
be  granted  during  the  trial  for  his  examination  (g).  If,  however,  a 
party  is  aware  before  the  jury  are  impannelled,  that  a  material  wit- 
ness is  unable  to  attend  on  this  account,  he  should  move  to  have 
the  trial  put  off  (h)}  If  he  does  not  do  so,  a  commission  to  examine 
the  witness  will  not  be  granted  (unless  of  consent)  during  the 
trial  (i). 

(c)  A.  S.,  16th  Feb.  1841,  }  21.  {d)  Macf.  Pr.,  92.    See  wpra,  {  1942. 

(e)  Dudgeon  v.  Forbes,  1882,  10  8..  810.  (/)  Maberly  &  Co.,  1884, 12  S., 

902.  (g)  Stone  v.  Aberdeen  Ins.  Co.,  1849,  11  D.,  1041— Morrison  &  Co.  v. 

Kcid  &  Co.,  July  1863,  not  reported— Macf.  Pr..  89.  (A)  A.  S.,  16th  Feb.  1841, 

^  2C— Gordon  v.  Orrok,  1849,  11  D.,  1358— Paul  v.  Old  Shipping  Co.,  1816,  1  Mur.,  66 
—Macf.  Pr.,  supra.  (i)  White  v.  Clark,  1817, 1  Mur.,  284— L.  Forbes  ©.  Leys, 

1830,  6  Mur.,  289— Macf.  Pr.,  wpra. 


^  After  a  case  was  put  out  for  trial,  the  pursuer  moved  that  a  witness,  unable  to  at- 
tend on  account  of  the  dangerous  illness  of  his  wife,  should  be  examined  on  commission. 
But  on  the  defender  agreeing  to  delay  trial,  the  motion  was  refused.  Lord  Deas-^"  I 
do  not  wish  to  go  upon  the  position  of  the  witness  being  insufficient  to  excuse  his  atten- 
dance, but  upon  the  inexpediency  of  taking  proof  by  commission  where  there  is  consent 
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§  1969.  ADJUSTED  INTERROGATORIES.  1135 

§  1958.  In  appKcations  under  the  Act  of  Sederunt  above  cited 
the  names  of  the  witnesses  to  be  examined  must  be  given ;  and  the 
Court  refused  to  dispense  with  this,  where  it  was  stated  that  the 
names  would  be  given  as  soon  as  known,  although  the  other  party 
said  that  he  did  not  object  to  the  commission  being  granted  (k). 
The  examination  is  taken  on  interrogatories  (l)  adjusted  by  the  par- 
ties with  the  assistance  of  the  Court,  if  necessary ;  the  object  being 
to  prevent  an  answer  to  an  incompetent  question  from  going  to  the 
jury,  as  well  as  to  guide  those  who  conduct  the  examination,  when 
it  is  taken  abroad  or  by  persons  not  familiar  with  such  matters.  In 
cases  of  great  urgency  the  Court  may  dispense  with  interrogatories, 
and  allow  the  examination  to  be  conducted  as  in  a  proof  on  commis- 
sion (m).  In  other  cases,  also,  this  is  frequently  done  of  consent. 
In  a  case  already  noticed,  where  the  deposition  of  a  witness  which 
had  been  taken  on  commission  in  the  ordinary  form,  to  lie  in  reten- 
tia^  was  tendered  at  the  trial,  on  the  ground  that  the  witness  was 
too  infirm  to  attend,  the  Court  held  it  inadmissible,  on  the  ground 
that  she  should  have  been  re-examined  on  interrogatories  (n). 

Even  where  adjusted  interrogatories  are  not  used,  all  the  impor- 
tant parts  of  the  deposition  should  be  taken  down  in  the  form  of 
question  and  answer,  in  case  of  any  questions  as  to  the  competency 
of  the  examination  being  raised  at  the  trial. 

§  1959.  Wherever  a  commission,  under  the  Act  of  Sederunt 
above  cited,  is  granted  upon  the  application  of  one  party,  "  it  shall 
be  competent  to  the  other  party  to  have  a  joint  commission,  or  to 
propose  cross-interrogatories  to  such  witnesses,  to  be  settled  as  afore- 
said ;  and  in  addition  to  the  interrogatories  so  settled,  it  shall  be 
competent  to  the  commissioner  to  put  such  additional  questions  to 
the  witnesses  as  may  appear  to  him  to  be  necessary,  taking  care  to 
mark  the  question  so  put  as  put  by  him  "(o).  In  practice  the  com- 
missioner puts  any  relevant  questions  suggested  by  either  party. 
"  When  one  party  obtains  a  commission  to  examine  witnesses,  and 
does  not  use  the  evidence  obtained  under  the  commission,  the  other 

(A)  Gray  v.  Sutherland,  1849,  11  D.,  1028.  (I)  Supra,  i  1954. 

(fit)  In  A  B,  1831,  4  De.  and  And.,  262,  this  was  done  under  the  corresponding  pro- 
visions of  a  previous  Act  of  Sederunt.  (n)  Watson  i;.  Glass,  1888,  15  S.,  758. 
(o)  A.  S.,  16th  Feb.  1841,  §  17. 


to  postpone  trial ;"  Dobie  v.  Aberdeen  Railway  Co.,  1856,  19  D.,  195.  In  two  recent 
cases,  the  evidence  of  witnesses  labouring  under  serious  illness  was,  of  con»ent  of  the 
parties,  taken  down  by  a  short-hand  writer, — the  parties  dispensing  with  the  signature 
of  the  witnesses. 
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1 1 36  WITNESSES  EXAMINED  ON  §  1959- 

party  may  use  the  evidence  given  under  it  at  the  trial,  provided  he 
satisfies  the  Court  at  the  trial  that  he  could  not  bring  the  witness 
or  witnesses  whose  evidence  he  proposes  to  read ;  in  which  case  he 
shall  be  liable  for  the  expense  of  the  commission"  (jp). 

§  1960.  Where  a  witness  who  had  been  examined  on  adjusted 
interrogatories  attended  and  was  examined  in  the  first  trial  of  the 
cause,  but  died  in  the  interval  before  the  second  trial,  the  party  who 
adduced  him  may  at  that  trial  put  in  his  previous  deposition,  and  is 
not  obliged  to  use,  in  place  of  it,  the  judge's  notes  of  the  evidence 
on  the  first  trial  (r).  A  re-examination,  with  a  view  to  the  second 
trial,  will  be  allowed  on  cause  shewn,  but  not  as  a  matter  of 
course  («). 

§  1961.  In  order  to  the  deposition  being  laid  before  the  jury,  it 
must  be  "established  at  the  trial  to  the  satisfaction  of  the  Court  by 
affidavit,  or  by  oath  in  open  court,  that  such  witness  is  dead,  or 
cannot  attend  owing  to  absence,  age,  or  permanent  infirmity"  (t). 
Certificates. will  not  be  admitted  for  this  purpose  (tt),  except  of 
consent.  The  oath  of  one  witness,  however,  is  sufficient,  if  it  is 
satisfactory  to  the  Court  (x).  And  the  decision  on  the  point  by 
the  judge  who  presided  at  the  trial  will  not  be  disturbed  on  an  ex- 
ception, except  in  an  extreme  case  (y).  It  has  even  been  main- 
tained that  it  is  not  subject  to  review  (2). 

§  1962.  The  deposition  will  not  be  admitted  on  account  of  the 
witness  being  ill,  unless  the  infirmity  appears  to  be  permanent; 
the  proper  course  in  cases  of  temporary  illness  being  to  postpone 
the  trial  (a).  Where  the  witness  is  said  to  be  abroad  at  the  trial, 
that  must  be  proved  if  he  is  a  domiciled  Scotsman,  whose  absence 
may  be  expected  to  be  temporary  (6).  But  proof  of  continued  ab- 
sence is  not  required  in  cases  of  those  whose  permanent  residence 
is  out  of  Scotland  (c).^    It  is  not  necessary  that  the  witness  shall 


(p)  A.  S.,  tupra.  (r)  Willox  v.  Farrell,  1848, 10  D.,  807— Muir  v,  Muir. 

1840,  2  D.,  761.  The  judge^s  notes  may  also  be  used  for  this  purpose;  see  supra, 
§  1934.  (a)  Muir  v,  Muir,  tupra — Per  curiam  in  Willox  v.  Farrell,  tupra — Paul 

V.  Commercial  Ins.  Co..  1832,  10  S.,  496.  (/)  A.  ^.,  16th  Feb.  1841.  §  17. 

(u)  Scott  p.  Gray,  1826.  4  Mur..  63.  (z)  WiUox  r.  FarreU,  1848,  10  D.,  807. 

(y)  Willox  V.  Farrell,  supra.  (r)  lb.  (a)  A.  S.,  s^qtra — Gordon  ». 

Orrok,  1849,  11  D.,  1368— Setton  v.  Setton's  Tr.,  1816,  1  Mur.,  11. 

(6)  A.  S.,  «upra— Per  L.  Ch.  St  Leonards  in  Sutton  0.  Ainslie.  1861. 14  D..  184; 
affd.,  1  Macq.,  299.  (r)  So  held  in  Sutton  v.  Ainslie,  supra     See  also  Mackay 

V.  M'Uods,  1827,  4  Mur.,  278— Wight  1;.  Liddell,  1829,  ib.,  328;  and  6  ib.,  47. 


2  Boettcher  v,  Carron  Co.,  supra,  i  1963,  note  «,  1861,  23  I).,  322. 
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§  1964.  ADJUSTED  INTERBOGATORIES.  1137 

have  been  requested  to  attend  the  trial  {d).  The  Court  may  post- 
pone the  trial  in  order  to  enable  a  party  to  obtain  the  attendance 
of  an  important  witness  who  is  abroad,  but  is  expected  soon  to 
come  to  this  country  (e).' 

§  1963.  Evidence  taken  under  the  rules  thus  noticed  is  "  sub- 
ject to  all  legal  objections  to  its  admissibility"  at  the  trial  (/). 
And  if  the  witness  was  examined  in  initialibus  before  the  commis- 
sioner with  a  view  to  an  objection  to  his  admissibility,  the  initial 
examination  may  be  read  to  the  jury ;  because,  like  that  of  a  wit- 
ness examined  in  court,  it  may  contain  matters  important  for  the 
jury  to  consider  in  weighing  the  credibility  of  the  evidence  (g). 

The  depositions  are  usually  seeded  up  by  the  commissioner  in 
order  to  be  used  only  in  the  event  of  their  being  held  admissible. 
The  clerk  of  court  may  open  them  without  the  authority  of  the 
Court  if  both  parties  consent  (A). 

§  1964.  Former  Acts  of  Sederunt  directed  that  depositions 
which  had  been  taken  on  commission  should  be  cancelled  or  ren- 
dered illegible  if  the  witnesses  so  examined  were  brought  forward 
at  the  trial  (J).  But  these  acts  have  been  repealed ;  and  there  is 
not  any  corresponding  provision  in  the  act  which  now  regulates 
procedure  in  jury  causes  (J).  The  advantage  of  the  alteration  is 
seen  in  a  case  already  noticed  (i).  At  common  law,  however,  a 
witness  is  entitled  to  have  a  deposition  which  he  has  previously 
emitted  in  the  cause  cancelled  before  deponing  anew  upon  the  same 
facts  lest  he  should  feel  trammeled  by  the  fear  of  contradicting  his 
previous  statement  (?).* 

(</)  Armstrong's  Tr.  v.  Leith  Banking  Co.,  1S84,  12  S.,  440. 

(«)  See  Hyslop  v.  Miller,  1816, 1  Mur.,  43,  note— Compared  with  Hyslop  o.  Staig, 
1816,  ib..  24,  note.  (/)  A.  S.,  16th  Feb.  1841,  §  17. 

(g)  Geekie  v.  Proctor,  1849, 12  D.,  72.  (A)  Nicol  ©.  Sykes.  1850. 13  D., 

182.  (i)  A.  8.,  8d  July  1828,  §  4— A.  S.,  29th  Nov.  1826,  §  28. 

(/)  A.  S.,  16th  Feb.  1841.  (*)  Willox  v,  FarreU,  1848,  10  D.,  807— 

Svpra,  II  1984,  1962.  (/)  E.  Fife  v.  E.  Fife's  Tr.,  1816,  1  Mur.,  92— Kitchen 

V.  Fisher,  1821,  2  Mur.,  590— Macf.  Pr.,  190— ^wpni,  §  1760— See  also  6  Geo.  IV, 
c.  120,  I  40. 


s  A  new  trial  was  allowed  where  a  material  witness,  who  had  been  absent  from  the 
country  at  the  time  of  the  first  trial,  and  whoue  evidence  had  been  taken  on  commission, 
had  returned.  But  the  case  was  very  special,  and  the  decision  may  be  questioned ; 
Stewart  v,  Macfarlane,  1866,  18  D.,  787. 

<  The  system  of  examining  witnesses  on  adjusted  interrogatories  is  one  which  does 
not  seem  capable  of  being  defended.  It  is  cumbrous,  unwieldy,  and  wearisome, im- 
peding, instead  of  aiding,  the  iliscovcry  of  the  truth.  All  the  objections  which  can  be 
stated  against  the  tedious  and  unsatisfactory  procedure  in  a  proof  on  commission  apply 
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1138  EXAMINING  DYING  WITNESSES.  §  1965- 


CHAPTER  VI.— OF  TAKING  THE  DEPOSITIONS  OF  DYING  WITNESSES 
IN  CRIMINAL  CASES. 

§  1965.  In  criminal  cases,  where  there  is  reason  to  fear  that  an 
important  witness  will  die  before  the  trial,  his  deposition  may  be 
taken  by  a  magistrate,  in  order  to  be  read  at  the  trial  in  the  event 
of  his  death.  This  is  most  commonly  done  on  behalf  of  the  Crown, 
in  order  to  secure  the  evidence  of  those  who  are  injured  by  crimes 
of  violence  (a).  It  is  equally  competent  in  principle,  and  is  the 
practice,  to  examine  other  witnesses  for  the  prosecutor  whose  lives 
are  in  jeopardy  (6).  And  the  prisoner  may,  by  the  same  means, 
provide  against  loss  of  exculpatory  evidence.^ 

(a)  2  Hume,  407— Bell's  Notes,  291—2  Al.,  611.  (6)  This  seems  not  to 

have  been  doubted  in  Mackenzie,  1838,  2  Swin.,  103,  where  the  point  was  to  some  ex- 
tent involved. 


with  increased  force  to  a  proof  taken  on  adjusted  interrogatories.  The  interrogatories 
are  seldom  exhaustive,  yet  they  serve  to  fetter  and  embarrass  the  examination ;  they  are 
intended  to  exclude  irrelevant  matter,  and  as  a  security  for  the  protection  and  purifica- 
tion of  evidence,  but  it  is  notorious  that  they  fail  to  exclude  irrelevant  matter,  and  that 
a  deposition  emitted  in  the  usual  way  is  considered  of  equal  or  superior  trustworthi- 
ness. There  seems  no  reason  why  a  deposition  taken  to  lie  tn  retentia,  emitted  in  the 
ordinary  form,  and  under  the  usual  safeguards,  should  not  be  admitted  in  all  cases  at 
the  trial,  except  where  the  party  objecting  is  prepared  to  shew  special  cause  why  it 
should  not  be  admitted.  A  deposition  taken  m  initio  litii,  before  the  pleas  are  matured, 
may  occasionally  prove  defective  or  irrelevant ;  but  it  is  clearly  unreasonable  that  it 
should  be  imperative  to  adopt  one  mode  of  examination  after — while  another,  a  simpler, 
and  more  satisfactory,  is  competent  before— ih^  adjustment  of  issues. 

1  It  is  competent,  in  a  criminal  case,  to  take  the  dying  deposition  of  a  party,  **  other 
than  the  party  injured,"  before  a  magistrate,  who  is  not  required  to  ascertain  whether 
the  party  is  aware  that  he  is  dying,  and  this  deposition  is  competent  and  admissible 
evidence,  which  may  be  produced  to  a  jury.  The  point  was  argued  at  great  length  in 
the  case  of  Stewart ;  but  the  Court  were  clearly  of  opinion  that  the  evidence  was  ad- 
missible,— Lord  Deas  observing — "  I  have  never  understood  that,  by  the  law  of  Scot- 
land, there  was  no  way  of  preserving  the  evidence  of  a  witness  in  criminal  cases,  how- 
ever imminent  the  chances  of  his  death  before  the  trial,  and  however  important  his  evi- 
dence might  be.  On  the  contrary,  I  think  it  may  be  done,  and  that  it  was  righUy  done 
here."  But  the  Court  will  consider,  on  hearing  the  deposition  read,  what  parts  of  it 
could  not  have  been  competently  emitted  had  the  witness  been  examined  at  the  trial, 
and  those  parts  will  be  deleted ;  H.  M.  Adv.  v.  Stewart,  1855,  2  Irv.,  166.  The  Eng- 
lish statute  11  and  12  Vict.,  c.  42,  {17,  provides,  that  where  the  deposition  of  a  witness 
has  been  taken  before  a  magistrate,  the  deposition  shall  be  admissible  at  the  trial  "  if  it 
shall  be  proved  by  the  oath  or  affirmation  of  any  credible  witness  that  any  person  whose 
doi^tosition  shall  have  been  taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  tra- 
vel."   At  common  law  in  England,  the  deposition  of  a  witness  who  is  kept  away  by  the 
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§  1966.  The  examination  is  obtained  on  application  to  a  ma- 
gistrate or  the  judge  ordinary  of  the  bounds,  proceeding  on  a  medi- 
cal certificate.  It  ought  to  be  taken  whenever  there  is  reason  for 
apprehending  danger  to  the  witness'  life,  and  before  his  memory 
has  become  impaired,  or  his  attention  absorbed  or  distracted  by  fear 
of  death  (c).  It  is  not  necessary  in  this  country  that  he  should  be- 
lieve himself  to  be  dying  (d). 

The  deposition  is  taken  on  oath,  upon  questions  asked  by  the 
magistrate,  or  by  the  procurator-fiscal  in  his  presence ;  and  it  is 
committed  to  writing  and  signed  by  the  magistrate  like  a  prisoner's 
declaration.  It  is  common  in  practice  to  examine  the  witness  in 
initialibus.  At  the  trial  the  deposition  must  be  proved  by  two  wit- 
nesses (one  of  whom  ought  to  be  the  examining  magistrate),  to 
have  been  emitted  voluntarily  when  the  witness  was  in  his  sound 
and  sober  senses  (e). 

§  1967.  Depositions  of  this  kind  being  taken  ex  parte,  are  not 
so  trustworthy  as  those  which  are  emitted  under  the  corresponding 
procedures  in  civil  cases  (/).  No  doubt,  impartiality  is  secured  to 
some  extent  by  the  presence  of  a  magistrate,  whose  duty  it  is  to 
put  all  questions  which  occur  to  him  with  the  view  of  making  the 
deposition  fair  and  complete.  But  this  must  often  be  a  poor  sub- 
stitute for  a  cross-examination  on  behalf  of  the  prisoner,  by  which 
the  accuracy  of  the  witness  may  be  tested,  and  exculpatory  circum- 
stances be  brought  to  light  (gr). 

There  is,  unfortunately,  no  procedure  in  criminal  cases  for  exa- 
mining witnesses  who  reside  beyond  the  United  Kingdom  (A),  and 
refuse  to  attend  the  trial. 

(c)  Per  L.  jTi8t.-Clerk  (Hope)  in  Brodie,  1846,  Arkley,  46.  {d)  BeU,  1886, 

18  8.,  1179;  BeU's  Notes,  292,  S.  C— Brodie,  supra.  The  opposite  is  held  in  England; 
Taylor,  478 — 1  Phill.,  284 ;  where,  in  general,  hearsay  is  inadmissible  even  where  the 
witnesses  have  died.  (e)  2  Hnme,  407.  (/)  Supra,  §  1989. 

(p)  See  per  L.  Just.-Glerk  (Hope)  in  Brodie,  tupra,  (A)  As  to  compelling 

witnesses  in  England  and  Ireland  to  attend  the  trial  see  ntprOf  {  1894. 


practices  of  th<)  prisoner,  is  also  admissible ;  R.  v.  Gutteridge,  9  G.  and  P.,  471.  As  to 
the  conditions  under  which  dying  declarations  are  admissible  in  England,  see  R.  v. 
Whitworth,  1868,  1  F.  and  F.,  882,  and  R.  r.  Hind,  1860,  29  L.  J.  (Mag.  Cases),  147. 
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CHAPTER  VII. — OF  THE  RULE  THAT  WITNESSES  MUST  BE  SWORN. 

§  1968.  One  of  the  means  by  which  the  law  endeavours  to  se- 
cure truthfulness  in  testimony  is  by  requiring  it  to  be  emitted  on 
oath.  In  this  way  each  witness,  before  commencing  to  depone,  is 
supposed  to  declare  his  belief  in  the  moral  government  of  a  Su- 
preme Being,  in  whose  presence  he  emits  his  evidence,  and  whose 
vengeance  he  imprecates  if  he  does  not  speak  the  truth  (a).  The 
practice  is  founded  on  the  well  known  fact,  that  perjury  is  rare 
compared  with  false  or  coloured  statements  made  without  the  sanc- 
tion of  an  oath.^ 

An  oath  is  required  in  all  courts  of  law  (b) ;  and  it  is  no  less  es- 

(a)  The  view  in  the  text  is  that  commonly  entertained  of  an  oath.  See  Queen's 
case,  1820,  2  Brod.  and  Bing.,  284— M'Gavin,  1846,  Arkley,  69.  It  has.  however,  been 
considered  that  the  idea  of  an  oath  does  not  necessarily  inyolve  imprecation — (in  favour 
of  this  see  Hebrews,  vi,  18);  and  that  its  design  is  not  to  call  the  attention  of  God  to 
man,  but  of  man  to  God ;  nor  to  call  on  God  to  punish  the  wrong-doer,  but  on  man  to 
remember  that  he  will.  Accordingly,  an  oath  is  said  to  be  only  an  outward  pledge  given 
by  the  juror  that  his  attestation  or  promise  is  made  under  an  immediate  sense  of  respon- 
sibility to  the  Deity;  see  1  Starkie,  82—1  Greenl.,  §  828— Taylor,  918.  But  this  is 
thought  to  be  erroneous ;  for  in  taking  an  oath  a  person  does  not  merely  declare  to  man 
that  he  speaks  under  a  sense  of  responsibility  to  God ;  he  also  makes  God  a  witness  to 
the  transaction,  and  declares  himself  amenable  to  the  punishment  which  would  he 
merited  by  impiously  uttering  falsehood  in  His  august  presence. 

{b)  Stair,  4,  48,  6-2  Hume,  876— Tait  Ev.,  422. 


1  In  M'Lauglin  v.  Douglas  and  Kidston,  1863,  4  Irv.,  278,  86  Sc.  Jur.,  822,  an'oath 
in  the  following  terms  was  administered  to  a  Roman  Catholic  priest,  who  objected  to  take 
the  oath  in  the  ordinary  form : — "  I  swear  by  God  I  shall  tell  the  truth,  and  nothing  but 
the  truth,  and  whatever  I  shall  say  in  this  case  shall  be  the  truth."  Lord  Justice-Gene- 
ral (M'NeiU),  in  commenting  upon  this  oath  (from  which  the  words  "the  whole  truth" 
had  been  omitted),  observed, — "  The  obligation  to  give  evidence  in  the  courts  of  law  of 
the  country  is  an  obligation  Imposed  by  the  law  and  the  constitution  on  all  the  lieges. 
The  obligation  on  a  witness  to  teU  the  truth,  the  whole  truth,  and  nothing  but  the  tmtb, 
is  an  obligation  imposed  by  the  law  irrespective  of  any  oath.  The  administering  of  an 
oath  is  a  means  resorted  to  by  the  law  to  insure  the  fulfilment  of  the  obligation  to 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth."  The  oath  fell  to  be  ad- 
ministered in  the  ordinary  words,  except  in  the  cases  excepted  by  statute.  "  But  the 
law  has  also  fixed  the  scope  and  sense  of  the  words  of  the  oath  so  as  to  be  consistent 
with  the  legal  rights  or  duties  of  the  witness  who  takes  the  oath.  The  obligation  to  tell 
the  whole  truth  is  not  extended  by  the  words  of  the  oath  beyond  the  limits  already  pre- 
scribed by  law.  There  are  certain  matters  which  the  law  itself  excepts  from  the  obli- 
gation to  tell  the  whole  truth,  and  these  are  as  much  excepted  from  the  obligation  after 
taking  the  oath  as  before.  The  obligation  to  tell  '  the  whole  truth,'  implied  in  the 
words  of  the  oath,  is  neither  more  nor  less  extensive  than  the  obligation  to  tell  '  the 
whole  truth,'  imposed  by  the  law.  If  there  be  anything  which  the  party  is  in  law  en- 
titled to  refuse  to  disclose,  the  taking  of  the  oath  in  the  usual  terms  will  not,  in  the 
sliglitest  di'gree,  deprive  him  of  the  right  to  refuse  to  disclose  it." 
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sential  in  Small  Debt  and  Police  cases  (c),  than  in  important  trials 
before  the  supreme  courts.  Peers,  when  examined  as  witnesses, 
require  to  be  sworn  (d). 

§  1969.  But  the  common  law  of  this"  country  allows  Quakers 
and  other  sectaries,  who  have  religious  scruples  against  emitting 
oaths,  to  give  their  evidence  on  solemn  aflSrmation,  declaring  that 
what  they  are  to  say  is  "  in  the  presence  of  God,  who  is  their  wit- 
ness, and  who  will  be  their  judge  if  they  lie"  (e).  By  statute 
Quakers  and  Moravians  (/),  and  persons  who  have  been  of  either 
of  these  persuasions  (gr),  and  those  who  are  of  the  sect  called  Sepa- 
ratists (A),  may  both  in  civil  and  criminal  cases  be  examined  on 
affirmation  in  a  prescribed  form,  wherever  other  persons  would  have 
to  make  oath.  A  bill  has  passed  through  some  stages  for  extend- 
ing this  privilege  to  all  persons,  of  whatever  denomination,  who 
have  religious  scruples  against  taking  oaths.*     At  present  (May 

(c)  Home  ©.  Henderson,  1826,  4  S.,  80— Grant,  1827,  Syme,  144— Dykes,  1829,  ib., 
262— Purvis,  1825,  Sh.  Just.  Ca.,  188— Bonnar  v.  Simpson,  1886,  1  Swin.,  89— Sei^ 
9upra,  i  1068. 

{d)  Erskine  ».  E.  Kincardine,  1712,  4  B.  Sup.,  897— Cases  noted  supra,  {  1504— 
Burnett,  451— Tait  Ev.,  428.  In  the  trial  of  Mr  Stewart  for  killing  Sir  A.  Boswell  in  a 
duel,  Lord  RoBslyn  was  sworn  without  objection ;  10th  June  1822,  separate  report,  44. 
See  also  the  trial  of  the  Earl  of  Macclesfield,  1725,  16  St.  Tr.,  1258,  where  a  Bishop 
pleaded  that  he  was  privileged  not  to  make  oath,  but  waived  his  objection  on  an  oppo- 
site opinion  being  indicated  by  Lord  Lechmere.  It  thus  appears  that  in  Ramsay  v. 
Naime,  1888, 11  S.,  1088,  the  presiding  judge  erred  wheiijproprio  motu,  he  told  the 
Duke  of  Gh)rdon  that  he  had  the  alternative  of  giving  his  evidence  on  oath  or  on  his 
word  of  honour.  («)  Stair,  4,  48,  7  (8)— Tait  Ev.,  289,  428. 

(/)  8  and  4  Will.  IV,  c.  49,  §  1.  The  statutory  form  is  aa  follows :— "  I,  A  B.  be- 
ing one  of  the  people  called  Quakers  (or,  one  of  the  persuasion  of  the  people  called 
Quakers,  or,  of  the  united  brethren  called  Moravians,  at  the  ease  may  be),  do  solemnly, 
sincerely,  and  truly  declare  and  affirm."  This  form  is  almost  precisely  the  same  as  that 
prescribed  by  8  Geo.  I,  c.  6,  §  1 ;  9  Geo.  IV,  c.  29,  J  18 ;  and  9  Geo.  IV,  c.  82  (which 
are  subsisting).  The  act  of  Geo.  I  abolished  the  old  form  required  by  7  and  8  Will. 
Ill,  c.  84.  (^)  1  and  2  Vict.,  c.  77.    The  form  is,  »*  I,  A  B,  having  been  one  of 

the  people  called  Quakers  (or,  one  of  the  persuasion  of  the  people  called  Quakers,  or,  of 
the  united  brethren  called  Moravians,  <u  ihe  ease  may  he),  and  entertaining  conscientious 
objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm."  (A)  8  and  4  Will.  IV,  c.  82.    The  form  is,  "  I,  A  B,  do,  in  the  pre- 

sence of  Almighty  God,  solemnly,  sincerely,  and  truly  affirm  and  declare,  that  I  am  a 
member  of  the  religious  sect  called  Separatists,  and  that  the  taking  of  any  oath  is  con- 
trary to  my  religious  belief,  as  well  as  essentially  opposed  to  the  tenets  of  that  sect;  and 
I  do  also,  in  the  same  solemn  manner,  declare  and  affirm." 


2  The  act  18  Vict.,  c.  25,  J  1,  provides,  that  "  if  any  person  called  as  a  witness  in 
any  court  of  civil  judicature  in  Scotland,  or  requiring  or  desiring  to  make  an  affidavit 
or  deposition,  shall  refuse  or  be  unwilling,  from  alleged  conscientious  motives,  to  be 
sworn,  it  shall  be  lawful  for  the  court  or  judge,  or  other  presiding  officer  or  person,  qua- 
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1855)  the  law  does  not  recognise  the  religious  scruples  of  indivi- 
duals on  this  point  unless  they  are  those  of  the  denomination  of 
which  he  is  a  memher  (i).  And  if  a  witness,  not  being  one  of  the 
privileged  classes,  refuses,  either  on  account  of  religious  scruples  or 
from  any  other  cause,  to  make  oath,  he  may  be  imprisoned  for  con- 
tempt of  court  (i). 

Where  a  witness  makes  affirmation  under  any  of  the  statutes 
thus  noticed,  he  must  use  the  precise  words  of  the  statutory  form, 
and  not  merely  an  equipollent  for  them  (w).  The  rules  as  to  exa- 
mining children  on  declaration  have  been  noticed  already  (»). 

§  1970.     In  this  country  the  oath  is  administered  in  the  follow- 
ing manner : — The  judge,  standing  and  holding  up  his  right  hand, 
delivers  the  oath  to  the  witness,  who  stands  in  the  same  attitude, 
and  repeats  the  words  aloud,  "  I  swear  by  Almighty  God,  and  as 
I  shall  answer  to  Grod  at  the  great  day  of  judgment,  that  I  will 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth/'     This 
form  must  now  be  used  in  consistorial  causes  (o),  in  place  of  the 
more  solemn  oath  which  used  to  be  administered  in  the  CSommissary 
Court,  as  representing  the  ancient  ecclesiastical  tribunals  (p).    As, 
however,  the  object  of  every  oath  is  to  bind  the  conscience  of  the 
witness,  it  will  be  administered  in  the  form  which  he  recognises  as 
binding  (r).     A  Jew,  for  example,  is  sworn  with  his  head  covered, 
and  holding  the  Old  Testament  between  his  hands  («),  and  a  Ma- 

(k)  2  Al.,  482,  and  cases  there  cited — Bonnar  v.  Simpson,  nipra  (c) — ^Tweedie,  1829, 
Sh.  Just.  Ca.,  222.  (I)  Authorities  in  preceding  note. 

(m)  In  M'Cubbin  v,  TumbuU,  1860,  12  D.,  1128,  the  omission  of  the  word  "tmly" 
in  the  affirmation  emitted  by  a  Quaker,  in  place  of  an  affidavit,  to  a  claim  in  a  seques- 
tration, was  held  to  be  fatal  to  his  vote  for  the  trustee  on  the  estate. 

(n)  See  supra,  i  1677.  (o)  11  Geo.  IV,  and  1  WiU.  IV,  c.  69,  i  87. 

Ip)  See  this  form  in  Boyd's  Forms  of  Process  (2d  ed.),  108.  (r)  2  Al.,  481 

--Tait  £7.,  428.  {$)  Rennie,  1821,  and  Laidlaw  and  Spittal,  1828,  unreported, 

noted  in  2  Al.,  481Hom  and  Maclaren,  1881,  Bell's  Notes,  266. 


lified  to  take  affidavits  or  depositions,  on  being  satisfied  of  the  sincerity  of  such'  objec- 
tion, to  permit  such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  aflSrma^ 
tion  or  declaration  "  in  the  words  prescribed  by  the  act.  The  act  26  and  27  Vict.,  c.  82, 
2  1,  extends  the  provisions  of  the  former  act  to  **  any  person  called  as  a  witness  in  any 
court  of  criminal  jurisdiction  in  Scotland,  or  requiring  or  desiring  to  make  an  affidavit 
or  deposition  in  the  course  of  any  criminal  proceeding."  It  was  held,  in  Andrew  Mar- 
shall, petitioner,  1862,  84  Sc.  Jur.,  187,  that  the  act  18  Vict.,  c.  26,  did  not  apply  to  the 
case  of  a  notary-public,  and  that  a  notary-public  still  required  to  take  the  oath  de  fiddi. 
The  following  acts  introduce  changes  in  the  form  of  oaths : — Grand  Jurors,  19  and  20 
Vict.,  c.  64,  i  2 :  Members  of  Parliament  professing  the  Jewish  religion,  19  and  20 
Vict.,  c.  49 ;  Substitution  of  one  oath  for  the  oaths  of  Allegiance,  Supremacy,  and  Ab- 
juration, 21  and  22  Vict.,  c.  48. 
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homedan  is  sworn  on  the  Koran  (t).  It  is  said  that  a  Roman  Ca- 
tholic should  be  sworn  with  his  right  hand  on  a  cross  drawn  in 
pencil  or  chalk  on  the  gospels,  being  the  form  which  he  considers 
most  obligatory  {u).  But  in  a  recent  case,  the  Justiciary  Court 
refused  to  go  through  this  ceremony,  unless  it  were  made  to  appear 
that  the  ordinary  form  was  not  binding  on  the  conscience  of  the 
witness  (cc).  So,  in  "  the  Queen's  case,"  it  was  held  to  be  irrelevant 
and  incompetent  to  ask  a  witness  whether  he  considers  another 
form  than  that  commonly  used  to  be  more  binding  (y). 

Any  objection  to  the  form  of  oath  should  be  stated  before  the 
witness  is  sworn ;  but  this  will  not  be  insisted  on,  where  the  ordi- 
nary oath  has  been  administered  before  the  attention  of  counsel  or 
of  the  Court  was  directed  to  it  {«). 

§  1971.  Whenever  the  oath  is  administered  in  the  mode  which 
the  witness  declares  to  be  binding,  he  may  be  convicted  of  perjury, 
if  he  gives  false  evidence  (a).  And  any  one  who  makes  statements 
on  declaration  under  the  statutes  above  noticed,  incurs  the  same 
penalties  as  if  he  had  been  on  oath  (&). 


CHAPTER  VIII.— OF  THE  MODE  OP  CONDUCTING  THE  EXAMINATION. 

L   Witnesses  are  examined  separately, 

§  1972.  As  already  seen,  the  exclusion  of  witnesses  on  the 
ground  that  they  heard  other  witnesses  emit  their  evidence  has  been 
almost  entirely  abolished  (c).  But  it  is  still  the  practice  in  civil,  as 
well  as  criminal  cases,  to  examine  the  witnesses  separately,  in 
order  that  each  may,  as  much  as  possible,  speak  purely  from  his 
own  recollection. 

§  1973.  Witnesses  on  matters  of  opinion,  however,  used  to  be 
allowed  to  remain  in  Court  during  the  evidence  upon  the  facts  on 
which  their  opinions  were  required,  being  removed  whenever  the 
evidence  touched  matters  of  opinion  (d).     This  was  more  especially 

(0  R.  V,  Morgan,  1764, 1  Leach,  C.  C,  64.  («)  Burnett,  457—2  Al.,  480. 

(x)  M»Ga?in,  1846.  Arkley,  69.  (y)  Queen's  case,  1820,  2  Brod.  and  Bing., 

284.  («)  Queen's  case,  wipra.  (a)  1  and  2  Vict.,  c.  106. 

(6)  See  Btatntes  noted  tupra,  §  1969.  (e)  See  wpra,  1 1768. 

[d)  Authorities  in  following  notes,  compared  with  Newlands,  1888,  BeU's  Notes,  269 
—Jeffrey,  1888,  ib. 
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the  practice  in  regard  to  medical  evidence,  both  in  civil  (c)  and  in 
criminal  (d)  trials.  And  it  was  common  to  all  evidence  of  the 
same  class,  e.g.,  that  of  sea-faring  men  as  to  the  sailing  of  ships  (c), 
and  of  chemists  as  to  the  nature  of  gases  generated  in  certain 
manufactures  (/).  But  about  twenty  years  ago  it  became  the 
practice  in  the  Justiciary  Court  not  to  allow  medical  witnesses  to 
be  present  during  any  part  of  the  evidence  (g)  ;  the  reason  being 
that,  under  the  opposite  practice,  such  witnesses  are  apt  not  to 
form  their  opinions  purely  upon  the  facts  relating  to  medical 
science,  but  to  mix  up  moral  presumptions  and  inferences  from  the 
general  facts  of  the  case,  thereby  substituting  themselves  for  the 
jury ;  the  consequence  of  which  may  be  that  their  opinions  are  in 
part  based  on  views  of  the  facts  materially  different  from  those 
which  the  jury  entertain  (h).  It  was  observed  that  the  late  Dr 
John  Hunter  once  allowed  his  opinion  as  a  medical  man  to  be 
influenced  by  the  general  evidence  in  the  cause,  whereby  he  was 
led  into  errors  which  he  afterwards  acknowledged,  and  that  the 
late  Dr  Abemethy  declined  to  give  evidence  in  similar  circum- 
stances (t).^ 

(c)  Heddleston  v.  Goldie,  1819.  2  Mur.,  116— Stewart  v.  Boyea,  1888,  Macf.  R.,  27. 

(d)  Newlands,  1883—Donald8on,  1 886— JeflFrey,  1888— Woods,  1839— Wilaon,  1841 
— all  noted  in  Bell's  Notes,  269.  Sir  A.  Alison,  writing  in  1833,  says  (vol.  ii,  p.  544), 
"  In  all  the  late  trials  for  murder,  in  particular  those  of  Mrs  Smith,  Lovie  at  Aberdeen, 
and  others,  the  medical  gentlemen  on  both  sides,  who  were  to  give  a  professional  opi- 
nion, were  present  during  the  whole  of  the  trial."  This  practice  was  also  foUowed  in 
the  celebrated  trial  of  Burke  and  Macdowall  in  1828,  Syme,  845,  et  uq.;  and  separate 
report.  (e)  Harvey  v.  Smith,  1818,  1  Mur.,  307— Innes  v.  Glass,  1827,  4  Mur., 
161— Potts  V.  Pollock,  1837,  15  S.,  879— See  also  Cairns  v.  Kippen,  1820,  2  Mur.,  251. 

(/)  Hart  V.  Taylor,  1827,  4  Mur.,  811.  {g)  Gilmour,  1844,  2  Broun,  28— 

Per  L.  Just-Clerk  Hope  in  Gibson,  1848,  Arkley,  489— See  also  Howieson,  1881,  Bell's 
Notes,  269.  (A)  Per  L.  Just. -Clerk  (Hope)  in  Gilmour  and  Gibson,  mtpra. 

(t)  Per  L.  Just.-Clerk  (Hope)  in  Gilmour,  tupra.  This  alteration  in  the  practice  of  the 
criminal  courts  has  been  challenged  by  an  eminent  medical  jurist,  Professor  Christison, 
chiefly  on  the  following  grounds :— That  medico-legal  inquiries  often  embrace  fact?,  the 
precise  character  and  bearing  of  which  cannot  be  appreciated  by  persons  unacquainted 
with  medical  science ;  that  the  expressions  used  by  the  witnesses  to  the  facts  will  some- 
times not  be  repeated  accurately  to  the  medical  man ;  or  they  may  be  misunderstood  in 
consequence  of  some  words  having  different  meanings  in  ordinary  and  in  medical  lan- 
guage. It  is  also  said  that  opinions  formed  upon  hypothetical  views  of  the  facts  wiU  be 
more  general,  and  less  adapted  to  the  precise  circumstances  proved,  than  if  they  were 
founded  upon  these  as  heard  by  the  medical  witness ;  while  he  cannot  fail  to  receive 
some  impression,  although  an  imperfect  and  probably  incorrect  one,  from  the  hypothe- 
tical views  stated  to  him  ;  and  it  were  better  (it  is  said)  that  he  should  know  them  cor- 
rectly from  being  present  throughout  the  trial.    See  art.  on  "  The  Present  State  of 


1  The  present  inclination  of  the  judges  is  to  allow  medical  witnesses  to  remain  in 
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§  J.974.  In  a  civil  case,  where  the  defenders  in  an  action  for 
the  value  of  sugars,  alleged  to  have  been  damaged  by  the  leakage 
of  their  ship,  moved  that  witnesses  skilled  in  nautical  matters 
should  remain  in  court  during  the  evidence  as  to  the  facts,  Lord 
President  Boyle  refused  the  motion,  chiefly,  it  would  seem,  on  the 
ground  that  granting  it  would  have  occasioned  constant  watching 
over  the  evidence,  lest  there  should  have  been  matter  of  opinion 
stated,  when  the  witnesses  would  have  had  to  be  removed.  His 
Lordship  also  considered  that  it  would  be  incompetent  to  ask  the 
witnesses  their  opinion  on  the  whole  complexion  of  the  case,  as 
that  would  be  substituting  them  for  the  jury,  and  influencing  the 
latter  by  the  evidence  of  men  of  skill  (i).  This  ruling  by  one 
judge,  however,  even  when  taken  in  connection  with  the  later  cases 
in  the  Justiciary  Court,  is  hardly  sufficient  to  alter  the  practice 
previously  prevailing  in  civil  trials. 

§  1975.  Even  in  criminal  cases  the  rule  will  be  relaxed,  where 
that  is  advantageous  for  the  ends  of  justice.  In  a  trial  for  culpable 
homicide,  the  prisoner's  counsel  succeeded  in  a  motion  that  his 
medical  witnesses  should  remain  in  court  during  the  evidence  ad- 
duced by  the  Crown  relative  to  the  post  mortem  appearances  on  the 
body  of  the  deceased ;  but  they  were  excluded  while  the  Crown 
witnesses  spoke  to  symptoms.  The  Court,  while  they  allowed  this 
course  on  account  of  there  being  no  written  medical  report  on  the 
post  mortem  appearances,  treated  the  case  as  an  exception,  on  ac- 

Medical  Evidence;'*  Edinburgh  Monthly  Jonmal  of  Med.  Science,  Not.  1851.  The 
majority  of  these  objections  shew  the  necessity  for  care  and  accuracy  in  the  examina- 
tion of  medical  witnesses,  rather  than  the  propriety  of  a  return  to  the  former  system 
The  first  is  the  most  weighty  of  them.  But  even  it  is  more  theoretical  than  practical ; 
for  there  does  not  seem  to  be  any  instance  in  which  error  or  real  inconvenience  arose 
from  that  source.  On  the  whole,  therefore,  it  is  thought  that  sufficient  grounds  have 
not  been  shown  for  returning  to  the  former  system ;  which  involved  at  least  as  great 
risk  of  misdecision  as  that  now  followed,  while  if  encroached  upon  the  province  of  the 
jury  as  exclusively  judges  of  the  facts.  There  are  cafes,  however,  where  the  disadvan- 
tages attending  the  present  practice  preponderate.  {k)  Campbell  v.  Tyson, 
1841.  4  D.,  342. 


court  while  the  evidence  on  the  facts  is  being  led.  At  the  trial  of  Alexander  Murray 
the  Lord  Justice-Clerk  (Inglis)  observed,  that  the  great  object  ought  to  be  to  render 
medical  evidence  as  valuable  as  possible,  and  that  this  was  best  attained  by  allowing 
the  witnesses  to  remain  in  Court, — "  So  that  the  Court,  the  jury,  and  the  medical  wit- 
nesses might  all  proceed  on  the  same  evidence."  But  permission  must  be  specially  ap- 
plied for  in  each  case ;  fl.  M.  Adv.  v.  Murray,  1858,  8  Irv.,  262— See  also  H.  M.  Adv. 
V.  Madeleine  Smith,  1857,  2  Irv.,  641--H.  M.  Adv.  v,  M'Fadyen,  1860,  8  Irv.,  650— 
H.  M.  Adv.  V.  Paterson,  1861,  4  Irv.,  94— H.  M.  Adv.  t;.  Milne,  1868,  85  8c.  Jur.,  470. 

VOL.  II.  2  K 
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1146  EXAMINATION  AND  CROSS-EXAMINATION.  §  1976- 

count  of  peculiar  circumstances,  from  the  general  rule,  which  they 
were  satisfied  was  "  most  beneficial  to  the  ends  of  justice  "  (I). 

It  has  already  been  considered  whether  the  rule,  that  witnesses 
should  be  examined  separately,  applies  to  the  parties  to  the  cause 
and  their  law-agents  (m), 

II.  0/ examining  Witnesses  in  initialibus. 

§  1976.  It  used  to  be  necessary,  before  putting  any  question  to 
a  witness  on  the  merits  of  the  case,  to  examine  him  in  initialibus 
with  the  view  of  discovering  whether  any  objection  existed  to  his 
admissibility  (n).  But  in  the  year  1840  it  was  enacted  "  that  it 
shall  not  be  necessary  for  any  judge  in  Scotland,  or  for  any  person 
acting  as  commissioner  in  taking  evidence  in  any  action,  cause, 
prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  depend- 
ing in  Scotland,  to  examine  any  witness  in  initialibus;  provided  al- 
ways that  it  shall  nevertheless  be  competent  for  any  such  judge  or 
person  acting  as  commissioner,  or  the  party  against  whom  the  wit- 
ness shall  be  called,  to  examine  any  witness  in  initialibus  as  here- 
tofore "(o). 

The  initial  examination,  when  required,  is  conducted  before  the 
jury ;  and  although  its  proper  object  is  to  investigate  objections  to 
the  admissibility  of  the  witness,  which  is  a  question  for  the  judge 
alone,  it  may  bring  out  facts  which  the  jury  are  entitled  to  consider 
in  weighing  the  witness'  credibility.  Consequently,  where  the  evi- 
dence of  a  witness  has  been  taken  on  adjusted  interrogatories,  the 
party  against  whom  it  is  tendered  may  insist  on  the  examination 
in  initialibus  being  read  to  the  jury  (jp). 

III.  Of  Focamination,  Cross-examination^  and  Be-examination. 

§  1977.  The  witness  affer  having  been  sworn,  and  examined 
in  initialibus  (if  that  is  required),  is  examined  in  chief  upon  the 
merits  of  the  cause.  In  civil  jury  trials  the  form  of  procedure  is, 
that  "  the  counsel  of  the  parties  shall  take  the  examination  of  the 
witnesses  in  such  order  as  they  shall  arrange,  but  the  counsel  who 
begins  the  examination  of  a  witness  shall  continue  that  examina- 
tion throughout,  without  interruption  from  any  quarter,  (unless 

(/)  GibflOTi,  1848,  Arkley,  489.  (m)  See  ntpra,  i  1760. 

(n)  The  rules  as  to  this  examination  are  noticed  in  considering  the  mode  of  proTing 
objections  to  witnesses.  (o)  8  and  4  Vict.,  c.  69,  {  2. 

{p)  Geilrie  v.  Proctor,  1849,  12  D.,  72. 
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§  1979.  EXAMINATION  AND  CROSS-EXAMINATION.  1147 

when  an  objection  is  taken  to  the  legality  of  the  question),  until  he 
exhaust  the  examination.  After  this,  a  counsel  on  the  opposite 
side  may  cross-examine  without  interruption,  until  he  exhaust  his 
cross-examination.  Then  the  counsel  who  first  examined  in  chief 
may  re-examine,  confining  his  re-examination  strictly  to  such  new 
matter  as  may  have  arisen  in  cross-examination,  unless  with  per- 
mission of  the  Court  {q).  The  counsel  who  cross-examined  has 
not  right  to  a  second  cross ;  but  the  Court  allow  him  to  put  any 
questions  which  may  be  proper  for  clearing  up  matters  which  the 
re-examination  may  have  left  in  doubt.  Some  judges,  however, 
require  such  questions  to  be  put  from  the  bench.  When  the  coun- 
sel on  both  sides  have  concluded,  the  Court  put  any  questions 
which  may  suggest  themselves ;  and  this  is  sometimes  done  in  the 
course  of  the  examination  from  the  bar.  Jurymen  are  not  allowed 
to  interrupt  the  examining  counsel  by  asking  questions  at  the  wit- 
ness ;  but,  when  the  counsel  have  concluded,  the  Court  will  put 
any  competent  questions  which  may  be  suggested  from  the  jury- 
box. 

These  rules  are  also  adopted  in  criminal  trials,  and,  so  far  as 
applicable,  in  proofs  on  commission. 

§  1978.  They  will,  however,  be  relaxed  in  order  to  suit  the  exi- 
gencies or  convenience  of  individual  cases.  It  is  sometimes  proper, 
for  example,  to  adduce  a  witness  upon  one  part  of  a  case,  and  to 
delay  his  further  examination  till  a  later  period  of  the  trial,  in  con- 
sequence of  the  matter  embraced  by  the  first  examination  being 
preliminary,  and  requiring  to  be  established  by  other  evidence  be- 
fore the  remaining  facts  are  proved,  or  in  consequence  of  his  evi- 
dence being  required  upon  independent  branches  of  the  case,  which 
are  proved  at  different  stages  of  the  trial.  In  England,  the  Court 
allow  the  counsel  for  the  party  against  whom  a  witness  is  adduced 
to  delay  his  cross-examination  if  he  stf^tes  that  it  would  be  incon- 
venient or  prejudicial  to  his  case  to  cross  immediately  after  the  exa- 
mination in  chief  (r).  In  Scotland,  the  power  to  do  so  is  embraced 
by  an  enactment  to  be  noticed  immediately  (s). 

§  1979.  At  one  time  the  cross-examination  was  limited  to  mat- 
ters upon  which  the  witness  had  been  examined  in  chief  (t).  But 
this  rule,  after  having  been  relaxed  by  acts  of  sederunt  with  refer- 
ence to  civil  jury  causes  (u)  and  inferior  courts  (x),  the  rules  of 

(q)  A.  8.,  16th  Feb.  1841,  i  28.  (r)  Parlby  v,  Parlby,  1861, 16  Eng.  Jur., 

02,  per  Dr  LuBhington— Mitchelflon  v.  Nicol,  1862, 18  Law  Times,  198,  per  Martin,  B. 
(«)  Infra,  i  1081.  (0  Macf.  Pr.,  185— Tait  Ev.,  424—2  Al.,  647. 

(ti)  A.  8.,  16tb  Feb.  1841,  i  80.  (z)  A.  8.,  10th  July  1880,  {  78. 
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which  were  extended  by  analogy  to  proofs  on  commission  (y),  was 
abolished  by  statute,  whereby  it  is  "  declared  and  enacted  that  in 
any  action,  cause,  prosecution,  or  other  judicial  proceeding,  civil  or 
criminal,  where  proof  shall  be  taken,  whether  by  the  judge  or  a 
person  acting  as  commissioner,  it  shall  be  competent  for  the  party 
against  whom  a  witness  is  produced  and  sworn  in  catisa  to  examine 
such  witness,  not  in  cross  only,  but  in  causa*"  (2).  Yet  where  a 
pursuer  has  not  led  any  proof  of  his  own  averments  on  a  separate 
ground  of  action,  and  circumduction  has  passed  against  him,  it 
would  seem  that  he  will  not  be  allowed  to  cross-examine  the  de- 
fender's witnesses  on  that  branch  of  the  case,  which  he  abandoned 
by  not  leading  proof  upon  it  (a). 

§  1980.  The  rules  thus  noticed  apply  where  the  party  against 
whom  the  proof  is  led  is  allowed  a  conjunct  probation,  as  well  as 
where  the  interlocutor  on  which  the  proof  proceeds  is  not  in  that 
form.  There  is,  indeed,  great  difficulty  in  defining  the  term  "  con- 
junct probation ";  and  it  may  be  doubted  whether  it  implies  any 
investigation  beyond  what  is  competent  at  common  law  wherever 
a  proof  is  granted  (J).* 

(y)  Tait  Ey.,  426.  (z)  8  and  4  Vict.,  c.  69,  ?  4. 

(a)  Observed /wr  cttrtam  in  A  B  w.  C  D,  1844,  6  D.,  1148.  (b)  Beeper 

curiam  in  A  B  v.  C  D,  wpra. 


*  The  following  observations  were  made  by  the  Lord  Justice-Clerk  (Inglis)  in  a  re- 
cent case : — **  When  an  interlocutor  has  been  pronounced  aUowing  to  a  pursuer  and  a 
defender  a  proof  of  their  averments  on  record,  and  to  each  a  conjunct  probation,  the  pro- 
per course  is — (1)  for  the  pursuer  to  lead  his  proof  in  chief;  (2)  for  the  defender  to  lead 
his  proof  in  chief,  and  his  conjunct  proof  in  answer  to  the  pursuer's  proof;  and  (3)  for 
the  pursuer  to  lead  his  conjunct  proof  in  answer  to  the  defender's  proof.    After  this,  the 
defender  cannot  be  allowed  a  proof  in  replication  unless  he  can  show  that  matters  of 
fact  have  been  brought  out  in  the  pursuer's  conjunct  proof  which  he  could  not  have 
anticipated.    It  is  never  too  late  to  allow  a  proof  in  replication  when  there  is  a  neces- 
sity ;  and  if  the  Lord  Ordinary  sees  that  there  is  ground  for  it  in  the  present  case,  be 
may  still  grant  it,  specifying  the  particular  matters  of  fact  to  which  it  is  to  be  directed ; 
but  I  entirely  disapprove  of  allowing  this  proof  in  replication  per  aversionem;  and  reser- 
ving legal  objections  to  the  course  of  examination  and  to  particular  interrogatories  to 
be  determined  afterwards  " ;  Strang  v.  Stewart,  1862,  24  D.,  966.    In  a  stiU  later  ease 
the  Lord  Justice-Clerk  (Inglis)  observed  : — "  When  a  proof  is  allowed  in  cases  in  which 
no  averments  are  made  by  the  defender,  the  proper  interlocutor  is,  *  Allow  the  punmer 
a  proof  of  his  averments,  and  to  the  defender  a  conjunct  probation ';  but  when  the  de- 
fender makes  averments,  and  both  parties  are  allowed  a  proof,  a  form  of  interlocutor, 
not  unusual  in  such  a  case,  viz.,  to  allow  both  parties  a  proof  and  to  either  party  a  con- 
junct probation,  is  erroneous  and  misleading.    In  such  cases  the  proper  form  of  interlo- 
cutor is,  '  Allow  both  parties  a  proof  of  their  respective  averments,  and  to  the  pursuer  a 
conjunct  probation  ';  because  the  defender  is  bound  to  lead  his  conjunct  probation  when 
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§  1981.  At  one  time  the  general  rule  was  against  allowing  a 
witness  to  be  recalled  after  his  examination  had  been  concluded, 
and  he  had  left  the  box ;  the  reason  being,  that,  if  witnesses  could 
under  all  circumstances  bo  called  back,  there  would  be  risk  of  their 
being  tampered  with  and  tutored  in  the  interim  (c).  But  this  rule 
waH  relaxed  where  it  was  expedient  for  the  ends  of  justice  to  do 
80  (d).  The  Law  of  Evidence  Amendment  Act  of  1852,  makes  it 
"  competent  to  the  presiding  judge  or  other  person  before  whom  any 
trial  or  proof  shall  proceed,  on  the  motion  of  either  party,  to  permit 
any  witness  who  shall  have  been  examined  in  the  course  of  such  trial 
or  proof  to  be  recalled  "  (e).  This  enactment  evidently  proceeds  on 
the  propriety  of  still  farther  relaxing  the  former  rule,  which  does 
not  accord  with  modern  principles  of  evidence.  It  may  therefore 
be  said  that  a  party  will  now  be  allowed  to  recall  a  witness,  whether 
adduced  by  himself  or  by  his  opponent,  unless  some  good  reason 
exists  to  the  contrary  ;  as,  for  example,  that  the  witness  heard 
other  evidence  adduced  on  the  matter  on  which  it  is  proposed  to 
re-examine  him,  or  that  he  was  tampered  with  in  the  interval.' 

§  1982.  If  a  witness,  wdiether  examined  before  a  jury  or  before 
a  commissioner,  apprehends  that  he  has  made  some  mistake  in 
emitting  his  deposition,  he  may,  on  application  de  recenti,  get  the 
mistake  rectified  (/).  But  it  lies  with  the  party,  not  with  the 
witness,  to  obtain  a  re-examination  for  the  purpose  of  bringing  out 
new  matters  of  fact,  or  of  clearing  up  indistinct  testimony  (g). 


(c)  Macf.  Pr.,  136--Tait  Ev.,  484.  (rf)  Macsf.  Pr.,  «(prflP— Tait,  supra— 

Compare  Tait  v.  Davie,  22d  June  1816,  F.  C— White  ©.  Clark,  1817,  1  Mur.,  243— 
Baillie  r.  Brfson,  1818.  ib.,  32&— Smith  v.  JamesoziB,  1819,  2  Mur.,  101— Miller  r. 
Fraaer,  1826,  4  Mur.,  114— Clerk's  Tr.  u.  Hill,  1827,  4  Mur.,  206,— in  which  cases  the 
re-examination  was  granted,  with  Harrey  v.  Smith,  1818, 1  Mur.,  307,  and  Kilmahew 
V.  Cuningham,  1712,  M.,  16,728,  where  it  was  refused.  {e)  16  Vict.,  c.  27. 

i  4.  (/)  Tait  Ev.,  434— Macf.  Pr.,  187.  (^)  Tait,  tupra. 


he  leads  his  proof  in  chief.  After  the  pursuer  has  led  his  proof  in  chief,  and  the  de- 
fender his  conjunct  probation  and  proof  in  chief,  the  pursuer  is  entitled  to  a  probation 
conjunct  to  the  defender's  proof  in  chief ;  but,  after  that,  the  defender  is  entitled  to  no 
further  proof,  unless  he  can  show  that  proof  has  been  led  in  the  pursuer's  conjunct  proof 
of  such  a  nature  as  entitles  him  to  a  proof  in  replication,  in  which  case  he  must  apply 
to  the  Court  for  leave  to  lead  such  proof  in  replication,  and  must  show  special  cause 
why  it  must  be  allowed";  Magistrates  of  Edinburgh  v,  Warreuder,  1862^  1  Macph.,  13. 
In  the  Justiciary  Court,  where  it  is  doubtful  whether  the  prosecutor  is  entitled  to  lead 
proof  in  replication,  he  has  been  allowed  to  anticipate  a  certain  train  of  evidence  ia  <le- 
fence,  e.^.,  to  put  questions  to  his  own  witnesses  tending  to  impeach  by  anticipation  the 
credibility  of  a  witness  in  the  paneFs  list ;  H.  M.  Adv.  v.  Common,  1860,  8  Irv.,  632 — 
S<'e  also  Rol>ert8on  r.  Barouoss  Keith,  1863,  3i>  So.  Jur.,  162. 
»  Robertson  t\  Mackenzie,  1866,  2  Irv.,  411. 
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IV.   Witnesses  when  examine  should  not  he  led, 

§  1983.  The  examination  of  a  witness  most,  in  general,  be  con- 
ducted without  putting  to  him  leading  questions — ^that  is,  questions 
which  suggest  the  answer  which  the  party  wishes  the  witness  to 
give  (A).  This  rule  excludes  not  only  such  questions  as  *'  did  not 
you  see,"  or  "did  not  the  party  say"  so  and  so  (t),  but  also  those 
which  in  effect  substitute  a  statement  by  the  examining  counsel, 
assented  to  by  the  witness,  for  a  description  or  narrative  by  the 
witness  in  his  own  words  (i).  For  example,  in  a  question  of  bound- 
aries a  witness  should  not  be  asked  *'  Was  the  march  at  Y  one  of 
the  boundaries  ?  "  but  "  What  was  the  march  in  that  quarter  ?  "  {T). 
And  it  is  improper  to  ask  whether  such  and  such  persons  were  pre- 
sent on  a  certain  occasion,  the  proper  question  being  **  Who  were 
present?"  (m);  or  to  ask  whether  a  person  said  so  and  so,  instead 
of  asking  "  What  did  he  say  ? "  (n).  So  a  party  may  not  ask  a 
question  which  implies  that  a  previous  question  has  been  answered 
in  a  particular  way  when  that  is  not  the  fact  (o),  cgr.,  asking  why  a 
person  did  so  and  so,  before  proving  that  he  acted  in  the  manner 
supposed ;  or  how  much  money  was  paid,  when  the  witness  has  not 
stated  that  any  payment  was  made. 

§  1984.  This  rule,  however,  must  be  understood  in  a  reasonable 
sense ;  for,  if  it  were  strictly  adhered  to,  trials  would  be  tediously 
and  unnecessarily  prolonged.  Where  a  witness  is  called  to  prove 
only  certain  facts  in  the  case,  he  may  be  led  up  to  them  by  recapi- 
tulating circumstances  already  proved;  the  strict  rule,  however, 
being  applied  to  that  part  of  the  examination  which  is  material  (js). 
Circumstances  may  also  be  mentioned  to  a  witness  for  the  purpose 
of  identifying  the  occasion  or  matter  to  which  liis  attention  has  to 
be  directed.  For  this  purpose  the  subject  of  the  conversation,  or  a 
part  of  the  contents  of  the  document  upon  which  his  evidence  is 
required,  may  be  mentioned  to  him,  the  material  passages  being 
withheld  (g).     When  the  examination  is  upon  dates,  which  are  apt 

(A)  Burnett,  466— 2  Al.,  546— Tait  Ev.,  427— Macf.  Pr.,  181—1  GreeDl.,  ?  434— 
Taylor,  931— Beat's  Pr.  of  Ev.,  J  611.  (i)  Burnett,  wpra—kl.,  *wpra— Tait, 

iupra,  (k)  2  Al.,  546.  (/)  Hunter  v.  Dodds,  1832.  10  S..  838. 

(m)  Mackenzie  v,  Murray,  1819,  2  Mur.,  611.  (n)  Walker  v.  Robertson, 

1821,  2  Mur.,  610— Snadon  v.  Stewart,  1819,  2  ib.,  70.  (o)  1  GreenL,  {  434. 

(p)  Macf.  Pr.,  182—2  Al.,  645—1  Greenl.,  §  434— Taylor,  981. 

\q)  Walker  ©.  Robertson,  1821,  2  Mur.,  609— Greenl.,  ju^ro— Taylor,  «fi/>rfl^Be&t 
Pr.  of  Ev.,  w/pra- Compared  with  Aiton  v.  M'CuUoch,  1823,  3  Mur.,  286— Macf. 
Pr.,  132. 
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to  escape  the  memory,  circumstances  may  be  mentioned  to  the  wit- 
ness with  the  view  of  recalling  them  (p).  So,  in  an  English  case, 
where  a  witness  stated  that  he  could  not  recollect  the  names  of  the 
members  of  a  certain  firm,  but  thought  he  might  recognise  them  if 
they  were  suggested  to  him,  that  was  permitted  (r).  And  the  same 
practice  prevails  in  this  country. 

§  1985.  In  England  the  strict  rule  is  not  applied  to  cross-exa- 
mination, because,  as  a  witness  is  in  general  biassed  in  favour  of 
the  party  for  whom  he  is  adduced,  the  suggestion  is  not  hkely  to 
occasion  a  false  answer  («).  This  is  also  the  rule  where  a  witness 
examined  in  chief  exhibits  unwillingness  to  give  evidence,  or  hos- 
tility to  the  adducer  {£).  Econverao,  it  would  rather  seem  that  if 
a  witness  shows  a  bias  in  favour  of  the  party  who  cross-examines 
him,  the  right  to  lead  will  be  restrained  (w). 

It  is  laid  down  by  some  text  writers  (x),  and  is  said  to  have  been 
decided  in  a  criminal  case  (y)  (the  circumstances  of  which,  how- 
ever, are  not  mentioned),  that  there  is  not  in  Scotland  any  differ- 
ence in  this  respect  between  examinations  in  chief  and  in  cross. 
But  the  English  rule  was  applied  in  a  civil  trial  (a),  and  is  recog- 
nised in  the  modern  practice  of  our  courts  (a).* 

When  leading  a  witness  in  cross-examination  is  competent,  the 
proper  course  is  first  to  put  the  question  in  the  ordinary  form  (6). 

§  1986.  It  is  in  the  discretion  of  the  Court,  at  the  trial,  to  de- 
termine under  what  circumstances  a  leading  question  may  be  put ; 
and  a  bill  of  exceptions  on  the  point  will  not  be  entertained  (c). 

v.   Witnesses  must  be  examined  on  matter  of  Fact,  not  of  Law. 
Proving  Foreign  Law. 

§  1987.     Under  the  great  rule,  that  the  law  of  a  case  is  for  the 

(p)  Auchmutie  v.  Ferguson,  1817,  1  Mur.,  212— Macf.  Pr.,  182—1  Greenl.,  {  485. 

(r)  Accero  v,  Petroni,  1815, 1  Stark  R.,  100,  per  Lord  Ellenborougli. 

(»)  Taylor,  956—1  Greenl.,  484,  447— Best  Pr.  of  Ev.,  J  611. 

(0  Taylor,  931—1  Greenl.,  485— Best,  ?  612.  («)  Best  Pr.  of  Ev.,  i  612 

-Rose.  Cr.  Ev.,  168—2  Phil.,  408.  (x)  Burnett,  466—2  Al.,  547— Tait 

Ev.,  427— Obiifra,  Macf.  Pr.,  182.  (y)  Stevenson  and  Others,  1808,  Burnett, 

tupra.    This  case  is  of  too  old  date  to  be  of  much  authority  on  this  branch  of  law. 

(z)  Johnstone  v,  Pennycook,  1818, 1  Mur.,  289.  (a)  Macf.  Pr.,  wpra, 

(b)  2  Phil.,  404.  {e)  1  Greenl.,  485— Taylor,  988.    So  found  in  an 

American  case.  Moody  v.  Bowell  (MassachuBsets),  17  Pickering,  498,  noted  in  Greenl. 
and  Taylor,  ib. 


*  H.  M.  Adv.  V.  Mure,  1868,  8  Irv.,  280. 
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Court  and  the  facts  for  the  jury,  it  is  incompetent  to  ask  a  witness 
a  question  which  involves  an  opinion  on  a  point  of  law  (d).  The 
proper  course  is  to  get  the  facts  from  the  witness,  and  ask  a  direc- 
tion on  the  point  of  law  from  the  Court. 

This  rule,  however,  only  extends  to  tlie  municipal  law  of  the 
country  in  which  the  trial  takes  place.  When  the  case  involves  a 
question  of  foreign  law  (which  term,  when  used  in  Scotland,  in- 
cludee  the  laws  of  England  and  Ireland),  it  must  be  proved  as  mat- 
ter of  fact  by  persons  skilled  in  the  appropriate  system  of  jurispru- 
dence (e) ;  the  evidence  of  mere  residenters  or  merchants  accus- 
tomed to  trade  with  the  country  not  being  admitted  on  the 
point  (/).  In  questions  as  to  the  law  of  a  colony  which  recognises 
the  English  system,  the  evidence  of  an  English  lawyer  is  usually 
taken  (g),^ 

§  1988.  When  the  case  is  tried  by  jury,  the  foreign  law  is 
proved  on  oath  like  other  parts  of  the  case  (A).  But  the  Court  may 
recall  an  order  for  issues  to  try  the  case  by  jury,  and  may  direct  the 
opinion  of  foreign  counsel  to  be  taken  on  questions  of  foreign  law 
involved  in  it,  if  that  course  is  deemed  advisable  (i).  When  the 
rest  of  the  proof  is  on  commission,  and  in  the  numerous  cases  where 
no  proof  of  the  facts  is  required,  points  of  foreign  law  are  investi- 
gated by  taking  the  opinion  of  one  or  more  lawyers  of  the  country 
on  a  case  adjusted  by  the  parties  under  the  eye  of  the  Court,  or 
prepared  by  a  neutral  counsel  whom  the  Court  appoint  (k).     If  the 

(d)  See,  e^„  Murray  v.  Tod,  1817,  1  Mur.,  227— E.  Fife  v.  E.  Fife's  Tr.,  1816,  ib., 
106,7— Gibb  v.  Wathen,  1829,  5  ib.,  66— Rawson  v.  Johnston,  1888,  11  S.,  1011. 

(c)  Macf.  Pr.,  207— Sanders  v.  Reid,  1885,  14  S.,  62— Mortimer  v.  M'Nicol,  1886. 
14  S.,  96.  (/)  BeU  v.  BeU,  1819,  2  Mur.,  182— Glegg  v.  Levy,  1812,  8 

Camp.,  166.  (^)  Robertson  v.  Gordon,  15th  Nov.  1814,  F.  C— M*Aliflter  v. 

M*Ali8ter,  1864, 18  S.,  171— Trotter  v.  Trotter,  1826,  6  S.,  78;  affd.  on  merits,  3  W.S., 
407— Sinclair  v.  Thomson,  1861,  14  D.,  217.  (h)  Maberly  &  Co.,  1834,  12 

S.,  902.  Here  the  Conrt  refused  to  allow  the  evidence  of  English  lawyers  to  be  taken 
on  commission,  because  there  could  not  be  any  difficulty  in  procuring  the  attendance  of 
such  witnesses  at  the  trial.  (i)  Rutherfurd  v.  Carruthers,  1888,  1  D.,  111. 

(k)  Cases  in  following  notes. 


A  The  statute  22  and  23  Vict.,  c.  68,  for  ascertaining  the  law  administered  in  dif- 
ferent parts  of  her  Majesty's  dominions,  provides  (§1),  that  a  court  in  one  part  of  Her 
Majesty's  dominions  may  remit  a  case  for  the  opinion  in  law  of  a  court  in  any  other 
part  thereof.  The  opinion,  when  returned,  is  to  be  applied  ({  8)  by  the  Court  making 
the  remit.  It  is  competent  (^  4)  for  Her  Majesty  in  Council,  or  the  House  of  Lords  on 
appeal,  to  adopt  or  reject  the  opinion.  The  statute  has  been  taken  advantage  of  in 
Lord  V.  Colvin,  1860,  23  D..  Ill,  and  the  Baroness  de  Blonfiy  v.  Oswald's  Representa- 
tives, 1868,  1  Macpb.,  1147.  The  statute  24  Vict.,  c.  11,  (u>ntain8  similar  provisions 
in  reference  to  the  laws  of  foreign  states. 
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foreign  lawyers  differ  iu  opiuioii,  the  Court  will  remit  the  case  for 
the  opinion  of  others  {I).  And  if  their  opinions  contain  ambigui- 
ties or  do  not  exhaust  the  case,  it  will  be  sent  back  to  them  for 
farther  consideration  (//i).  But  if  the  opinion  is  clear,  it  will  not 
be  remitted  to  the  counsel  for  re-consideration  on  one  of  the  parties 
impugning  it  (n).  And  so,  where  a  party  concurred  in  a  judicial 
remit  to  a  New  York  barrister  with  regard  to  a  point  of  the  law  of 
South  Carolina,  and  an  opinion  adverse  to  him  was  returned,  the 
Court  refused  to  make  a  new  remit  to  lawyers  of  the  latter  state, 
on  an  allegation  that  the  practice  there  was  different  from  that  of 
New  York  (o).  When  foreign  lawyers  give  opposite  evidence  in 
the  witness-box,  the  point  falls  to  be  determined  like  any  other 
question  of  fact,  by  balancing  the  conflicting  evidence  (p), 

§  1989.  If  the  opinions  returned  on  a  remit  are  clear  and  con- 
curring, the  Court  will  apply  them  to  the  case,  as  conclusive  of  the 
points  to  which  they  refer,  and  A\all  not  take  them  to  renew  or  in- 
vestigate authorities  in  the  foreign  law,  to  discover  whether  they 
are  correct  or  not  (r).  But  although  the  Court  of  Session  will  thus 
give  conclusive  effect  to  an  opinion  of  English  or  Irish  lawyers,  the 
House  of  Lords,  on  the  case  being  appealed,  will  not  hold  them- 
selves bound  by  it  (s).  If  they  did,  the  anomalous  result  would  be, 
that  while  judgments  pronounced  by  the  supreme  courts  of  these 
countries,  after  full  argument,  could  be  reviewed  and  corrected  by 
the  court  of  last  resort,  an  erroneous  opinion  given  by  a  counsel  on 

(/)  Kerr  v.  Fyffe,  1840,  2  D.,  1001.  (w)  This  is  common  in  practice. 

(n)  h,  CranBtoun  v,  Cunningham,  1839,  1  D.,  521.  (o)  Welsh  r.  Milne, 

1844,  7  D.,  213.  (p)  Per  curiam  inKcrr  r.  Fyffe,  ffi)»r»— Dairy mple  v.  Dal- 

rymple,  1811.  2  Hag.  Ck)n.  Rep.,  64. 

(r)  Baird  i-.  Mitchell,  1864,  16  D.,  1088— Stein's  Assig.  v.  Brown,  in/Ta— Ducheas  of 
Buckingham  v.  Winterbottom,  1861,  13  D.,  1129 — L.  Cranstoun  v.  Cunningham,  tupra 
—Aberdeen  Banking  Co.  v.  Maberly,  1837,  16  S.,  1062— Trotter  v.  Trotter,  1826,  5  S., 
78 ;  affd.  on  merits,  3  W.  S.,  407— Bennison,  1860.  J.  Shaw,  463.  It  is  not  clear  whe- 
ther a  Scotch  court  is  bound  by  an  opinion  of  English  counsel  qa  to  whether  an  English 
deed  is  null  on  the  stamp  laws :  for  that  is  a  question  on  the  ctmstruction  of  a  public 
British  statute;  st'e  Taylur  v,  Scott,  1847,  9  D.,  1504.  Where  the  opinion  of  a  foreign 
lawyer,  taken  as  to  the  validity  and  construction  of  a  will  executed  abroad,  stated  that 
it  was  valid,  and  that  its  construction  did  not  involve  any  rule  of  local  law,  and  the  opi- 
nion concluded  with  giving  what  the  foreign  lawyer  considered  to  be  the  right  construc- 
tion, the  Court,  while  holding  themselves  bound  by  the  opinion  on  the  validity  of  tho 
deed,  construed  it  for  themselves,  and  refused  to  adopt  the  opinion  on  the  point ;  Sin- 
clair V,  Alexander,  1861,  14  D.,  217.  The  decision  was  pronounced  on  the  opinions  of 
a  bare  majority  of  the  whole  Court ;  and  it  would  have  been  the  other  way  if  the  opi- 
nion of  one  judge  had  been  counted,  who  difd  aft<T  initialing  the  proof  sheet  of  the 
print  of  it,  an  opposite  opinion  having  boen  giv»-n  by  hin  .successor. 

(*)  Stein's  Asfij?ueeH,  1881,  6  \V.  S..  47  (revtrsin^.  7  S.,  «',sr>;_Maipherson  r.  Mac- 
pherson,  18.V2,  1  Mim;«i..  213— Ste  »a*i  Trotter  v.  Tr«ater,  -l  W.  S.,  416. 
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tlie  same  point,  without  hearing  parties,  would  be  final.  But  it  is 
doubtful  whether  this  rule  applies  where  the  opinion  on  which  a 
Scotch  court  proceed  relates  to  a  point  of  English  ecclesiastical 
law ;  for  the  House  of  Lords  have  no  jurisdiction  in  that  class  of 
cases  (t). 

§  1990.  A  somewhat  manifest  improvement  on  this  proceeding 
may  be  suggested — namely,  to  allow  the  parties  to  appear  by  coun- 
sel or  solicitors  before  the  foreign  lawyer,  as  before  a  judicial  re- 
feree. By  this  means  his  attention  would  be  fully  directed  to  the 
merits  of  the  question  before  him,  and  his  opinion  would  be  more 
deserving  than  at  present  of  the  finality  with  which  it  is  regarded 
in  this  country.  This  course  seems  to  be  the  more  necessary  when 
the  question  is  one  on  which  the  House  of  Lords  cannot  adjudicate 
in  the  manner  above  noticed. — ^According  to  the  present  practice, 
parties  are  not  allowed  to  appear  before  the  foreign  lawyer  (u) ;  but 

[t)  See  Gcils  V.  Goils,  1852,  1  Macq.,  267,  note. 

(14)  Aberdeen  Banking  Co.  v,  Maberly,  1837, 15  S.,  1052,  per  L.  Cunningham,  Ordi- 
nary, acquiesced  in.  The  present  mode  of  proving  foreign  law  is  objectionable,  and  ad- 
mits of  improvement  whenever  the  point  is  one  cognizable  by  the  courts  of  England  or 
Ireland. — It  may  be  a  question  in  apicibus  jurUf  on  which  different  views  would  be  en- 
tertained by  the  highest  judicial  authorities  of  the  appropriate  tribimal  after  fall  debate; 
and  therefore  to  decide  it  on  the  opinions  of  counsel,  not  always  the  most  eminent, 
given  without  hearing  parties,  and  perhaps  in  the  hurry  of  an  extensive  practice,  must 
frequently  cause  injustice.  Nor  would  the  suggestion  thrown  out  in  the  text  remedy, 
although  it  might  abate,  the  evil.  Still  more  objectionable  is  the  practice  of  examining 
counsel  as  witnesses ;  for  in  them,  as  in  all  witnesses  on  matters  of  opinion,  there  is  a 
strong  tendency  to  sup})ort  the  side  of  the  party  who  adduces  them,  instead  of  giving  a 
qwui  judicial  opinion  on  the  question.  It  frequently  happens,  too,  that  the  best  law- 
yers (for  instance,  Lor&  Ch.  Kldon)  give  their  opinions  with  hesitation,  while  confidence 
and  dogmatism  often  accompany  superficial  knowledge.  Accordingly,  the  jury  are  apt 
to  be  misled  where  they  can  only  decide  on  the  apparent  preponderance  of  opinion  on 
either  side.  It  is  conceived  that  these  evils  would  be  remedied  by  allowing  the  Court 
of  Scstiiion  to  send  a  case  to  the  Supreme  Court  in  England  or  Ireland,  in  wliich  the 
question,  if  arising  in  either  of  these  countries,  would  be  adjudicated;  the  decision  of 
that  court  being  obtained  thereon,  after  hearing  parties,  as  on  a  point  of  law  reserved  in 
a  special  verdict ;  and  a  reciprocal  course  might  be  adopted  for  determining  questions 
of  Scotch  law  when  arising  in  an  English  or  Irish  court.  In  this  way  the  point  would 
be  decided  deliberately  by  the  appropriate  tribunal,  to  which  the  parties  probably  looked 
when  the  transaction  was  entered  into ;  and  the  judgment  could  be  applied  by  the  court 
in  which  the  action  had  to  be  raised  in  consequence  of  a  collateral  question  of  domicile. 
It  may  be  added  in  support  of  these  views,  that  under  the  former  practice  in  this  coun- 
try questions  of  foreign  law  used  to  be  submitted  to  the  judges  of  the  appropriate  court 
for  written  opinion,  which  was  granted  ex  comitate  on  a  recommendation  from  the  court 
in  which  the  suit  arose ;  Faterson  v.  fiaU,  1620,  M.,  12,419 — Cunninghame  v.  Biown, 
1676,  M.,  12,323— Ersk.,  8,  2,  42— Tait  Ev.,  127.« 


^  These  suggestions  have  been  given  effect  to  in  the  acts  22  and  28  Yict.,  c.  63,  and 
24  Vict.,  c.  11,  #f(pra.  §  1987.  note  «. 
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the  case  frequently  mentions  the  leading  points  maintained  by  the 
parties,  with  the  authorities  on  which  they  respectively  rely. 


VI.   Wiine88e8  should  be  examined  on  matters  of  fact,  not  of  opinion 
— Evidence  on  questions  of  Science,  dtc. 

§  1991.  In  general  the  examination  of  witnesses  must  be  on 
facts  which  fell  under  their  own  observation,  not  on  matters  of 
opinion  or  inference,  which  are  for  the  jury  not  for  the  witnesses. 
Thus  in  an  action  for  damages  arising  out  of  the  overturn  of  a 
coach,  a  witness  should  be  asked  as  to  the  circumstances  which  oc- 
curred at  the  time,  and  it  is  incompetent  to  ask  whether  in  his 
opinion  the  driver  was  to  blame  (x).  In  an  action  of  damages  for 
adultery  T/vdth  the  pursuer's  wife,  where  a  witness  deponed  to  having 
seen  the  defender  coming  out  of  a  bed  in  the  wife's  room,  it  was 
held  incompetent  to  ask  if  the  witness  believed  that  she  was  then 
in  the  bed  (y),  A  witness  may  not  be  asked  whether  he  thinks 
that  a  certain  prosecution  was  malicious  ^2),  or  whether  the  defen- 
der appeared  to  act  maliciously  (a),  or  whether  the  impression 
made  on  his  mind  by  certain  statements  was  that  they  were  to  the 
pursuer's  prejudice  (6).  It  has  been  held  that  a  witness  may  not 
be  asked  whether  a  certain  person  acted  with  propriety  (c),  or 
whether  one  was  taken  to  a  certain  place  as  a  prisoner  (rf),  or  what 
was  the  pursuer's  purpose  in  coming  on  board  a  vessel  in  which  the 
defender  was,  the  action  being  for  damages  for  assault  (c),  or 
whether  the  witness  believes  that  certain  persons  are  partners  (/), 
or  whether  it  is  his  opinion  that  the  pursuer  believed  a  certain 
fact  (gr).  It  has  also  been  held  incompetent  to  ask  a  witness 
whether  a  party  led  him  to  understand  so  and  so  (A).  In  an  issue 
of  facility  and  circumvention  a  witness  may  not  be  asked  whether, 
if  he  had  been  on  a  jury,  ho  would  have  cognosced  the  party  as 
non  compos  mentis  (i).  And  in  an  action  regarding  the  character 
of  a  servant  it  was  held  incompetent  to  ask  a  witness,  who  had 

(j)  Gunn  V.  Gairdner,  1820,  2  Mur.,  197.  (y)  BaiUie  v.  Bryson,  1818, 

1  Mur.,  328.  (2)  Harper  v.  Robinaons,  1820,  2  Mur.,  394. 

(a)  Watt  V.  Blair,  1828,  4  Mur.,  673.  (6)  Harper  v.  Robinsons,  tupra — 

Aiton  V.  M*CuUoch,  1828,  8  Mur.,  287,  correcting  Gibson  v.  Stevenson,  1823,  ib.,  216. 

(c)  Fowler  v,  Paul,  1821.  2  Mur.,  443.    8ee  also  Burrcll  v.  Hodge,  1821,  ib.,  525. 

(d)  Manuel  v.  Eraser,  1818, 1  Mur.,  892.  (e)  Lang  t*.  LiUie,  1826,  4  Mur., 
84.  (/)  Chatto  V,  Pyper,  1827,  4  Mur.,  854.  (y)  Qibb  1;.  Wathen, 
1829,  6  Mur.,  68— Brown  i-.  Cuthill,  1828,  4  ib.,  476.  (A)  Hay  0.  Boyd, 
1822,  8  Mur.,  12.                           (1)  Mackenzie  v.  Roy,  1880.  5  Mur.,  260. 
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given  him  a  recommendation,  whether  he  would  have  done  so  after 
a  certain  conversation  with  the  defender,  in  whose  service  the  party 
had  been  (k).  In  two  different  stages  of  a  case  (which  occurred 
before  the  Jury  Court  was  instituted),  as  to  whether  certain  docu- 
ments were  written  by  a  party,  or  under  his  directions,  witnesses 
were  allowed  to  be  asked  whether  they  knew  or  suspected  by  whom 
they  were  written  or  addressed  ([),  But  this  case  has  been  justly 
questioned  by  Mr  Tait  (m). 

§  1992.  There  are,  however,  some  inferences  which  are  deduced 
from  a  number  of  minor  circumstances  observed  by  the  witness, 
not  so  much  in  their  primary  character  as  in  the  secondary  fact 
which  they  concur  in  pointing  to.  This,  as  already  explained  (n), 
is  the  case  in  evidence  of  identity,  whether  of  persons  or  things, 
and  in  proof  of  handwriting.  It  frequently  happens,  indeed,  that 
a  person  can  confidently  swear  to  identity  and  handwriting,  without 
being  able  to  describe  the  features  of  the  individual,  or  the  charac- 
teristics of  the  letters,  far  less  to  convey  an  adequate  impression  of 
them  to  the  jury.  Accordingly,  his  belief  on  the  point  is  every 
day  received  as  evidence,  the  grounds  of  it  being  cross-examined 
upon;  if  that  is  thought  advisable.  So,  where  a  witness  is  examined 
on  a  libel  containing  inuendos  and  blanks,  he  may  be  asked  to 
whom  he  understands  that  they  apply  (o).  In  an  action  of  divorce 
for  adultery,  a  witness  was  allowed  to  be  asked  whether  from  what 
she  observed  on  a  particular  occasion  her  impression  was  that  cri- 
minal intercourse  had  then  taken  place  {p).  In  the  Justiciary 
Court,  a  witness  is  often  examined  upon  the  impression  produced 
un  his  mind  at  the  time  by  what  he  observed,  as,  for  example,  in 
order  to  bring  out  whether  he  thought  that  certain  cries  were  those 
of  a  female  in  distress,  or  that  the  prisoner  was  skulking  about  cer- 
tain premises,  or  that  he  was  feigning  insanity  or  distress.  In  like 
manner,  it  has  been  held  both  in  England  and  in  America,  that  in 
an  action  of  breach  of  promise  of  marriage,  or  damages  for  adultery 
with  the  plaintilfs  wife,  a  witness  accustomed  to  observe  the  mu- 
tual behavour  of  the  parties  may  give  his  opinion  on  the  question 


(it)  Anderson  v.  Wishart,  1818,  1  Mur.,  433.  {l)  Chalmers  v.  Douglas, 

1784,  M.,  12,439.  (to)  Tait  Ev.,  427.    Sec  also  Kingan  v,  Watson,  1828,  4  Mnr., 

488.  (n)  See  supra,  g  246.  (o)  Edwards  v.  M'Intoali,  1828,  8  Mur., 

374— Soe  Dailies  v.  Hartley,  1848,  8  Wels.  Hurt,  and  Gor.,  200. 

(p)  King  V,  King,  1842,  4  I>.,  690.     It  was  observed  that  the  question  was  put  in 
too  leading  a  form  ;  as  the  witness  should  first  have  been  asked  what  was  her  impres- 
hIou  from  what  she  saw. 
• 
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whether  they  were  attached  to  each  other  (r).  Thus,  also,  in  ques- 
tions of  facility  and  circumvention,  it  is  tlie  constant  practice  to 
ask  instrumentary  witnesses  and  other  persons  present  at  the  exe- 
cution of  the  deed,  whether  in  their  belief  the  party  was  of  sound 
disposing  mind.  And  the  witnesses  to  a  prisoner's  declaration  are 
every  day  examined  as  to  their  opinion  whether  he  emitted  it  when 
in  his  sound  and  sober  senses. 

§  1993.  Again,  where  the  issue  involves  the  belief  of  a  party  in 
a  certain  fact,  it  would  seem  that  other  persons  who  were  placed  in 
similar  circumstances  may  be  asked  w^hether  they  believed  it  («), 
— as,  in  a  prosecution  for  uttering  writings  knowing  that  they 
were  forged,  where  the  witnesses  had  had  the  documents  in  their 
hands  (0-  Thus,  also,  in  an  action  of  damages  for  calling  the  pur- 
suer a  liar  in  making  certain  statements  in  a  memorial  on  medical 
subjects,  knowing  them  to  be  false,  where  the  defender  took  an  issue 
of  the  Veritas  convtcti,  the  Lord  Chief-Commissioner  (with  whom 
sat  Lords  Cringletie  and  Mackenzie)  allowed  the  pursuer  to  ask  the 
President  of  the  College  of  Surgeons  whether  he  believed  the  state- 
ments to  be  true.  His  Lordship  observed,  "  The  nature  of  this  evi- 
dence, I  conceive,  to  be  calling  a  person  who,  from  his  situation 
and  profession  is  acquainted  with  the  subject,  and  putting  into  his 
hands  a  memorial  for  the  purpose  of  ascertaining  whether  he  be- 
lieves the  statements  true ;  and  what  follows  is  reasoning  as  to  the 
probability  of  the  pursuer  knowing  them  to  be  false,  when  a  person 
in  the  situation  of  the  witness  believes  them  to  be  true"  (u), 

§  1994.  Another  exception  to  the  general  rule  against  examin- 
ing witnesses  on  matters  of  opinion,  occurs  wherever  the  issue  in- 
volves scientific  knowledge,  or  acquaintance  with  the  rules  of  any 
trade,  manufacture,  or  business,  with  which  men  of  ordinary  intelli- 
gence are  not  likely  to  be  familiar  (x).     This  exception  is  daily  il- 

(r)  Trelawny  v.  Colman.  1817.  2  Stark  R.,  192,  per  Holroyd— MKee  ».  NoJson, 
1826  (New  York),  4  Cowen,  855—1  Greenl.,  J  440— Taylor,  041. 

(#)  See  Tait  Ev.,  488,  4.  (t)  In  the  trial  of  Humphreys  for  forging  docu- 

mcntfl  to  prove  bis  title  to  the  Stirling  peerage,  the  law-agent  who  had  produced  the 
writings  in  the  civil  process  was  examined  on  behalf  of  the  prisoner  as  to  whether  ho 
believed  that  the  documents  were  genuine:  1889,  separate  report  by  Swinton,  p.  110. 

(m)  Hamilton  «.  Hope,  1827,  4  Mur.,  240.  But  this  rule  does  not,  in  an  action  of 
damages  for  libel,  admit  evidence  for  the  defender  that  other  persons  believed  the  libeU 
lous  statements  to  be  true,  and  still  less  that  they  suspected  them  to  \ye  si*.  The  reason 
is,  that  such  suspicion  or  belief  is  not  relevant  in  defence,  provided  it  was  kept  within 
the  breast  of  the  witness.  Yet  the  defender  may  prove  that  the  slander  was  currently 
reported,  as  that  will  mitigate  the  damages ;  Kingan  v.  Watson,  1828.  4  Mur.,  488. 

(j)  Tait  Ev.,  488—2  Al.,  541—1  Greenl.,  ?  440— Taylor,  941— Best  Pr.  of  Ev., 
1496. 
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lustrated  in  the  examination  of  medical  men  in  the  criminal  courts. 
So  the  opinion  of  artists,  picture-dealers,  and  other  persons  familiar 
with  the  subject,  is  admitted  in  a  question  as  to  the  value  of  a 
painting  (y).  In  a  question  whether  a  purse  won  at  a  coursing 
match  belonged  to  the  owner  of  the  winning  dog  at  the  time,  or  to 
a  previoiiB  owner,  the  jury  decided  upon  the  opinion  of  sporting 
men  as  to  the  laws  of  coursing  (z).  And  in  an  English  case,  where 
a  libel  consisted  in  imputing  to  the  plaintiff  that  he  had  acted  dis- 
honourably in  withdrawing  a  horse  at  a  race,  and  he  proved  that  the 
rules  of  the  Jockey  Club  permitted  such  withdrawal,  it  was  held 
that  the  witness  might  be  asked,  in  cross-examination,  whether 
euch  conduct,  although  in  accordance  witli  these  rules,  would  not 
be  regarded  by  him  as  dishonourable  (a).  It  has  already  been  seen 
that  engravers,  writing  masters,  bankers,  and  others  accustomed  to 
observe  autographs,  may  be  examined  as  to  a  comparaiio  literarum, 
although  they  have  not  previously  been  familiar  with  the  hand- 
writing in  issue  (6).  Many  other  illustrations  of  the  same  rule 
might  be  given,  in  which  engineers,  persons  in  trade,  mineralogists, 
and  others  skilled  in  particular  branches  of  knowledge,  have  been 
examined  on  matters  within  their  several  departments. 

§  1995.  A  foundation  for  such  an  examination  must  always  be 
laid  by  ascertaining  whether  the  witness  is  a  person  of  skill,  or  an 
"expert"  (the  English  term),  under  which  is  included  those  who 
liave  a  theoretical  acquaintance  with  the  subject,  as  well  as  men 
who  speak  from  practical  knowledge  (c).  A  peculiar  fitness,  how- 
ever, for  the  office  in  one  of  these  respects  is  essential  (rf). 

§  1996.  In  conducting  such  examinations  care  must  be  taken 
not  to  encroach  on  the  province  of  the  jury,  by  laying  before  them 
an  opinion  founded  partly  on  inferences  which  do  not  involve  the 
peculiar  skill  or  knowledge  which  the  witness  is  supposed  to  pos- 
sess.^ This  is  forcibly  illustrated  in  the  practice  of  excluding  medi- 
cal witnesses  during  the  trial,  in  order  that  their  scientific  opinions 
may  not  be  biassed  by  inferences  from  the  general  facts  of  the 

(y)  M'LeUan  v,  Gibson,  1848,  5  D.,  1082.  (2)  Gibson  v,  PoUock,  1848. 

11  D.,  843.  (a)  GroviUe  v.  Chapman,  6  Ad.  and  EU.,  New  Ser.,  781. 

(ft)  Supra,  §  926.  (c)  Seo  1  Greenl.,  i  440,  note. 

{d)  See  tupra,  J  1987,  and  M'Leod  v.  M'Leod,  1824,  8  Mur.,  481. 


7  It  was  observed  by  the  Lord  Justice -Clerk  (Inglis),  in  Morrison  v.  Maclean's  Trus., 
that,  in  questions  of  insanity,  the  inferences  to  be  derived  from  general  peculiarities  in 
the  manner,  speech,  behaviour,  and  action  of  the  aUeged  lunatic  should  be  drawn  by 
the  jury  for  themselves,  and  that  they  should  not  be  guided  by  the  opinions  formed  by 
medical  witnesses ;  Morrison  v.  Maclean's  Tras.,  1862,  24  D.,  626. 
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case  (e).  On  this  account  it  is  held  incompetent  in  a  question  of 
facility,  to  ask  a  witness  **  From  all  you  have  heard,  do  you  think 
the  deceased  was  capable  of  executing  the  deed  in  question  ?"  (/). 
And  a  similar  ruling  was  given  as  to  examining  nautical  men  in  a 
question  regarding  the  sailing  of  a  ship  (gr).  In  England,  also,  a 
medical  witness  may  not  be  asked  whether  in  his  opinion  a  parti- 
cular act  charged  was  one  of  insanity  (A).  And  a  skilled  witness 
who  has  heard  the  evidence  may  not  be  asked  his  oi)inion  on  the 
case  itself,  but  on  a  similar  case,  stated  hypo  the  tically  (i).  This  is 
also  the  mode  of  examination  followed  in  criminal  trials  in  this 
country,  where  the  medical  witnesses  are  kept  out  of  Court  during 
evidence  upon  the  facts.* 

In  a  prosecution  for  rape  it  was  held  that  a  medical  witness 
could  not  be  asked  whether,  if  the  woman  was  a  virgin,  it  was  pos- 
sible for  the  prisoner  to  have  mastered  her  when  one  of  his  hands 
was  behind  her  back  and  the  other  on  her  mouth,  the  question  not 
involving  a  point  of  medical  opinion  (i). 

§  1997.  But  in  a  question,  what  was  the  port  of  delivery  of 
goods  under  a  written  order,  mercantile  witnesses  were  allowed  to 
give  their  opinions  after  perusing  the  document,  like  persons  inter- 
preting a  deed  in  a  foreign  language  (Z). 

§  1998.  In  evidence  of  opinion  it  is  essential  to  ascertain  pre- 
cisely the  data  on  which  the  witnesses  proceed.  For  example,  a 
physician  often  forms  his  opinion  as  to  a  supposed  disease  partly 
from  the  symptoms  which  he  observed  himself,  and  partly  from 
statements  by  the  patient  as  to  his  suflFerings,  and  statements  by 
another  medical  attendant  or  a  sick  nurse.  He  may  also  have  pro- 
ceeded upon  examination  of  evacuations  or  blood  which  he  was  in- 
formed came  from  the  patient.  Nearly  all  his  data  will  thus  have 
come  to  him  at  second-hand;  and  may  have  been  fabricated  or 
erroneous.  He  ought  therefore  to  be  examined  yriih  reference  to 
different  combinations  of  these  supposed  facts ;  corresponding  to 
the  different  results  at  which  the  jury  may  arrive  regarding  their 
authenticity.  In  like  manner,  a  written  medical  report  (m)  ought 
to  bear  on  its  face  the  data  on  which  the  opinions  contained  in  it 

(«)  Supra,  i  1978,  4.     See  also  tupra,  }  1756.  (/)  Stewart  p.  B<>yea, 

1888,  Macf.,  27— See  also  Maclewl,  1838,  Boira  Notes,  267.  (g)  See  per  L. 

Pres.  in  Campbell  v.  Tyson,  1844,  4  D.,  342.  {h)  See  B.  r.  Wright,  1821, 

Rum.  and  Ry.,  466—1  Greenl.,  {  440— Taylor,  945.  (i;  SUla  v.  Brown,  1840, 

9  Car.  and  Pa.,  601.  (*)  Henderson,  1836, 1  Swin.,  816. 

(/)  Scbuurmana  v.  Stephen,  1832.  10  S.,  889.  (m)  See  infra,  i  2009. 


8  But  se«*  mpra.  }  1978.  note 
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proceed.  Its  proper  purpose  is  to  sot  forth  the  inference  deducible 
by  a  medical  man  from  facts  observed  by  himself  (n).  But  if  any 
information  which  he  has  derived  from  other  sources  would,  if  true, 
modify  his  opinion,  he  should  state  the  results  at  which  he  would 
arrive  on  tlie  hypothesis  of  the  information  being  wholly  or  partially 
correct. 

These  remarks  may  be  applied  mutatis  mutandis  to  other  evi- 
dence of  opinion. 

§  1999.  There  is,  perhaps,  no  kind  of  testimony  more  subject 
to  bias  in  favour  of  the  adducer  than  that  of  skilled  witnesses ;  for 
many  men,  who  would  not  knowingly  misstate  a  simple  fact,  can 
accommodate  their  opinions  to  the  wishes  of  their  employers,  and 
the  connection  between  them  tends  to  warp  the  judgment  of  the 
witnesses  without  their  being  conscious  of  it.  Hence  it  is  that 
skilled  witnesses  in  questions  of  handwriting  can  usually  be  got  in 
equal  numbers  on  either  side  (o)  f  and  engineers  are  more  fre- 
quently like  counsel  for  their  employers  than  like  witnesses  giving 
their  real  opinions  upon  oath.  Medical  witnesses  for  the  prosecu- 
tion in  criminal  cases  are  an  honourable  exception,  humanity  and 
a  sense  of  justice  keeping  them  from  bias.  Nor  is  medical  evidence 
generally  open  to  the  censure  which  it  deserved  in  the  courts  of 
this  country  some  years  ago,  when  medical  polemics  ran  high  in 
the  metroi)oli8,  and  when  it  was  seldom  difficult  to  get  witnesses  of 
one  party  to  contradict  the  scientific  opinions  announced  by  their 
opponents  {p), 

§  2000.  In  civil  cases  not  tried  by  jury  these  evils  are  obviated 
by  remitting  the  case  to  one  or  more  competent  persons,  as  asses- 
sors to  the  Court  on  the  questions  of  science,  or  the  like,  which  it 
involves.  When  both  parties  expressly  consent  to  a  remit  of  this 
kind,  the  report  of  the  person  remitted  to  is  binding  on  them,  Kke 
the  award  of  a  judicial  referee ;  for  it  would  be  absurd  to  allow  a 
party,  after  agreeing  to  a  particular  mode  of  investigation,  to  repu- 


(n)  See  SbeiUs,  1846,  Arkley,  171.  (o)  See  supra,  J  926. 

(/>)  See  Prof.  Christison  on  Medical  Evidence,  Monthly  Jour,  of  Med.  Science, 
YoL  xiii,  8d  Series,  p.  404. 


^  In  a  charge  of  forgery  of  a  biU  of  exchange,  the  evidence  of  a  bank  officer,  who 
bad  no  knowledge  of  the  signature  except  oomparatione  literaruim^  was  disaUowed,  Lord 
Deos  observing, — ''  Such  evidence  had  been  found  of  no  use,  for  as  many  opinions  could 
always  be  obtained  on  the  one  side  as  the  other ";  H.  M.  Adv.  v.  Beveridge,  1860,  8 
Irv.,  026. 
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(liate  the  decision  oa  finding  it  to  be  against  him  (r).  This  is  also 
the  rule  where  the  remit  was  made  on  the  motion  of  the  party  who 
afterwards  challenges  the  report  («),  and  where  the  consent  of  par- 
ties is  inferrable  from  their  conduct,  as  in  their  mode  of  dealing 
with  the  report,  and  in  acquiescing  in  the  remit  {t).  But  it  is 
doubtful  whether  one  who  merely  does  not  object  to  a  remit,  gives 
to  it  the  element  of  consent,  which  is  essential  to  the  report  under 
it  being  conclusive  (?/).  Where  the  remit  was  made  before  answer, 
and  without  any  understanding  that  the  report  should  be  final,  the 
parties  were  held  not  to  be  bound  by  it  (x). 

§  2001.  In  all  cases  the  Court  will  make  a  new  remit  to  the 
reporters  to  reconsider  their  report,  if  it  is  unsatisfactory  or  does 
not  exhaust  the  case  (y).  If  the  reporters  are  equally  divided  in 
opinion,  another  person  of  skill  will  be  joined  with. them,  like  an 
oversman  (2).  And  if  they  have  committed  such  irregularities  that 
a  second  remit  to  them  would  be  improper,  the  Court  will  rather 
make  a  new  remit  to  other  reporters  than  allow  a  jury  trial  or  a 
proof  prout  de  Jure  (a).  Where  a  party  applied  to  have  certain 
works  executed  at  the  sight  of  persons  to  be  named  by  the  Court, 
and  where,  aft<)r  the  work  had  been  executed  at  the  sight  of  two 
persons  so  appointed,  without  objection  from  the  party,  one  of  them 
died  before  the  work  had  been  finally  approved  of,  the  Court  made 
a  remit  to  another  competent  person  in  his  room,  and  refused  the 
motion  of  the  party  who  had  obtained  the  remit,  to  allow  the  ques- 
tion to  be  investigated  by  a  proof  on  commission,  or  by  a  jury 
trial  (b).     This  decision,  however,  was  not  meant  to  encroach  on 


(r)  Dixon  v.  Monkland  Canal  Co.,  1821,  1  S.,  153;  affd.,  1  W.  S.,  636— Rowat  r. 
Wliitehead,  1826,  6  S.,  19— Meason  v.  D.  Queenborry's  Ex.,  1827,  6  S.,  826— Hallcett 
V.  E.  Elgin,  1831,  9  S.,  412— Brown  v.  Love,  1852.  4  D.,  886— Sec  also  Arnot  r.  Brown, 
1852,  1  Macq.,  229.  The  report  of  persons  remitted  to  of  consent  in  the  Sheriff  Courts 
is  final  by  16  and  17  Vict.,  c.  80,  J  10.  (a)  Brown  v.  Love,  supra — See  also 

L.  Blantyre  v.  Glasgow,  Paisley,  &c.  By.  Co.,  1851,  18  D.,  670.  (t)  Dixon 

r.  Monkland  Canal  Co.,  «(pra— Wilson  r.  Struthers,  1887,  15  S.,  523— L.  Blantyre  t;. 
Glasgow,  Paisley,  &c.  Ry.  Co.,  n/pra— Mackintosh  v.  Ly.  Ashburton,  1834,  12  S.,  518 — 
See  also  Thomson  v,  Moffat,  1831,  10  S.,  124.  (u)  See  per  L.  Mackenzie 

and  Fullerton  in  L.  Blantyre  r.  Glasgow,  Paisley,  &c.  Ry.  Co.,  supra, 

(z)  D.  Buccleuch  r.  Pringle,  1827,  5  S.,  677— Hunter  v,  D.  Queensberry's  Ex.,  1827. 
ib.,  678.  (y)  Compare  Halkett  v.  E.  Elgin,  1831,  9  S.,  412— Dixon  p.  Monk- 

land  Canal  Co.,  1821,  1  S.,  153;  affd.,  1  W.  S.,  636.  where  a  new  remit  was  allowed  ; 
with  Rowat  v.  Whitehead,  1826,  5  S.,  19,  where  it  was  refused.  See  also  Brown  v.  Love, 
1842,  4  D.,  386— Meason  v.  D.  Queensberry's  Ex.,  1827,  6  S.,  326. 

(2)  Muir  p.  Anderson,  1883,  12  S.,  129.  (a)  Per  L.  Pitmilly  in  Meason 

V.  D.  Queensberry's  Ex.,  supra.  (6)  L.  Blantyre  v.  Glasgow,  Paisley,  &c. 

Ry.  Co.,  1851, 18  D.,  571. 
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the  principle  that  consent  to  a  judicial  remit  to  certain  individuals, 
like  consent  to  a  judicial  reference,  involves  a  delectus  personcB^  and 
does  not  bind  the  party  to  agree  to  a  remit  to  other  persons  on  the 
failure  of  those  originally  named  (c). 

§  2002.  It  is  competent  to  allow  the  person  to  whom  a  remit 
is  made  to  meet  with  the  parties  before  making  up  his  report  (d) ; 
and  this  course  is  usually  followed  in  practice  without  any  special 
authority  (e). 

§  2003.  It  would  seem  that  the  person  to  whom  a  remit  has 
been  made  may  be  required  to  verify  his  report  upon  oath  (/). 
But  this  practice  has  been  disapproved  of  (g). 

§  2004.  In  questions  of  accounting  remits  are  commonly  made 
to  accountants  to  prepare  states  and  reports  upon  the  documents 
and  books  founded  upon.  The  object  is  to  put  the  case  in  shape 
for  decision  by  the  Court  upon  the  disputed  questions  ;  and  the 
accountant's  report  is  not  final,  like  that  of  persons  remitted  to  on 
a  matter  of  science  (A).  Yet  a  party  may,  by  his  conduct,  bar  him- 
self from  farther  probation  on  the  questions  sent  to  an  account- 
ant (i). 

VII.     Witnesses  must  depone  from  their  oum  recollection — Referring 
to  memoranda  to  refresh  memory. 

§  2005.  The  evidence  of  a  witness  must  in  general  be  given 
from  his  own  unaided  recollection  as  at  the  time  of  examination. 
It  is  therefore  incompetent  for  him  to  read  a  written  statement 
upon  the  facts  which  he  has  prepared  beforehand ;  otherwise  one- 
sided evidence  might  easily  be  concocted  so  as  to  defeat  the  ob- 
jects of  examination  before  the  jury  (i).  In  like  manner,  if  the 
examination  is  on  interrogatories,  the  witness  may  not  give  in 
written  answers  which  he  has  prepared,  but  must  answer  the  ques- 
tions orally  {J),     A  fm^tiori^  where  a  witness  had  noted  certain  cir- 


(c)  See  per  L.  FuUerton  in  L.  Blantyre  r.  Glasgow,  Paisley,  &c.  Ry.  Co.,  w/m-o. 

\d)  Hunter  v.  D.  Queensberry's  Ex.,  1827,  6  S.,  89.  (e)  Brown  t>.  Loto, 

1842,  4  D.,  886,  per  L.  Mackenzie.  (/)  Per  Lords  Cringletie  (Ordinary) 

and  Fitmilly  in  Meason  v.  D.  Queensberry's  Ex.,  1827,  6  S.,  826— Wilson  v.  Btruthers, 
1887,  15  S.,  623.    See  also  D.  Buccleucb  v.  Pringle,  1827,  5  S..  677. 

{g)  Per  L.  Pres.  Boyle  in  Brown  v.  Love,  1842,  4  D.,  891.  (A)  Per  L. 

Just.-CIerk  Boylo  in  Cameron  o.  Anderson,  1844,  7  D.,  100— Gibson  v,  Ewan,  1852,  16 
D.,  211.  (t)  Gibson  v.  Ewan,  $upra.  (k)  Kinloch,  1795,  2 

Home,  881— ElpMnstoun  v,  £.  Lothian,  1679, 2  B.  Sup.,  24^— Burnett,  469^-2  Al.,  641. 

(I)  Sayer  v.  Wagstaff,  1842,  5  Beay.,  467. 
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cumstances  from  time  to  time  as  they  occurred  to  his  memory,  and 
at  his  request  the  solicitor  of  the  party  who  adduced  him  had 
digested  these  into  the  form  of  a  deposition,  which  he  afterwards 
revised,  corrected,  and  transcribed,  his  evidence  emitted  upon  re- 
ference to  that  statement  was  held  to  be  incompetent  (m).  It  wcw 
also  held  in  one  case  that  a  witness  may  not  have  a  deposition 
which  he  had  previously  emitted  read  over  to  him  before  commenc- 
ing to  give  his  evidence ;  the  proper  course  being  to  cancel  the 
previous  deposition,  if  he  is  afraid  he  may  make  statements  incon- 
sistent with  it  (n).  But  opposite  decisions  have  been  pronounced, 
both  in  this  country  (o),  and  in  England  (p), 

§  2006.  Notwithstanding  this  general  rule,  a  witness  caDed  to 
prove  that  he  wrote  or  attested  a  document,  may  depone  that  he 
recognises  his  handwriting  and  has  no  doubt  of  its  authenticity, 
although  he  has  not  any  recollection  of  the  circumstances  (r).  If 
such  evidence  were  not  admissible,  many  genuine  deeds  might  be 
imperilled  in  consequence  of  the  writers  or  witnesses  not  recollect- 
ing the  circumstances  at  a  distance  of  time,  an  obliviousness  very 
common  among  persons  engaged  in  conveyancing  business  («).  It 
is  also  common  in  the  criminal  courts,  in  questions  of  identity,  to 
ask  a  witness  whether  he  identified  the  prisoner  when  he  gave  in- 
formation at  the  police  oflSce  ;  and  in  identifying  productions,  wit- 
nesses often  depone  from  recognising  their  signatures  to  the  labels 
attached  to  the  articles,  without  being  required  to  swear  to  the  ar- 
ticles themselves  at  the  trial. 

§  2007.  Another  exception  to  the  general  rule  allows  witnesses, 
both  in  civil  and  criminal  cases,  to  refer  to  memoranda  in  order  to 
refresh  their  memories  upon  matters  of  detail;  as,  for  example, 
dates  and  sums,  measurements,  and  articles  contained  in  bills  of 
lading,  inventories,  and  the  like  (t)}^     Such  memoranda  prepared 

(m)  A  B,  1768,  cited  by  L.  Kenyon  in  Doo  v,  Perkins,  3  Dnrf.  and  E.,  762.  With 
this  case  compare  Hook  v.  Hook,  1862,  14  D.,  646.  (n)  Cogan  v.  Lyon,  1884, 

12  S.,  669— See  supra,  I  1964.  (o)  McLean  v,  Sibbald,  1819,  2  Mur.,  124— 

BeU  9.  Bell,  1819,  ib.,  182— Mag.  of  Brechin,  1886,  18  S.,  666. 

(p)  Vaughan  o.  Martin,  1796,  1  Esp.,  440— Smith  v.  Morgan,  1889,  2  Moo.  and 
Rob.,  269.  In  Laws  v,  Reid,  2  Lewin's  Cr.  Ca.,  162,  a  witness  was  allowed  to  refresh 
his  memory  from  notes  taken  by  counsel  of  his  deposition  on  a  former  trial. 

(r)  R.  V.  St  Martins  Leicester,  1884,  2  Ad.  and  Ell.,  210— Manghan  «.  Hubbard, 
1828,  8  Bam.  and  Cress.,  16.  («)  See  tnpra,  2  910. 

(t)  Macf.  Fr.,  188— Tait  £y.,  482«:.Bumett,  468—2  Al.,  610;  640— Taylor,  988-^ 
1  Gre«nL,  {  486. 


w  H.  M.  Adv.  V,  Wilson,  1861,  4  Irv.,  42. 
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by  the  witness  at  the  time  are  a  great  assistance  to  his  memory, 
and  increase  the  vahie  of  his  evidence  both  in  precision  and  in  con- 
fidence. Documents  may  be  used  for  this  purpose  which  are  them- 
selves inadmissible  in  evidence ;  e.g.,  deeds  null  from  want  of 
stamps  (w),  improbative  minutes  of  meetings  (x),  log  books  (y), 
notarial  instruments  where  not  required  by  law  (2),  and  letters 
written  by  the  witness  (a).  And  it  is  not  necessary  for  the  docu- 
ment to  be  lodged  as  a  production,  or  in  criminal  cases  to  be  libelled 
on  ;  for  it  is  not  used  substantively  as  evidence,  but  merely  as  an 
aid  to  the  witness'  memory  (6). 

If  the  witness  has  become  blind  since  writing  the  document,  it 
may  be  read  to  him  to  refresh  his  memory  (c). 

§  2008.  It  is  essential  to  this  kind  of  evidence,  that  the  witness 
have  some  recollection  upon  the  matter  to  which  the  memorandum 
refers ;  for  if  his  memory  is  a  total  blank  upon  it,  the  document  is 
not  made  part  of  his  deposition,  but  comes  under  the  rules  as  to  the 
admissibility  and  production  of  written  cAndence  (rf).  It  is  also 
necessary  that  the  memorandum  should  have  been  prepared  shortly 
after  the  occurrence  of  the  facts  noted  in  it,  and  while  they  were 
fresh  in  the  memory  of  the  witness ;  so  that  although  an  interval  of 
a  day  or  so  will  not  prevent  the  document  from  being  used  (e),  yet 
a  witness  may  not  refer  to  notes  made  from  memory  at  considerable 
intervals  (/),  or  prepared  on  the  day  of  trial  (g). 

§  2009.  Evidence  of  this  kind,  when  relating  to  inspections  by 
medical  men,  engineers,  and  similar  witnesses,  is  often  given  in  the 
form  of  a  report,  which  is  read  over  by  the  witness  in  the  box,  and 
sworn  to  as  true.  The  reason  is,  "  that  the  medical  or  other  scien- 
tific facts  or  appearances  which  are  the  subject  of  such  a  report, 
are  generally  so  minute  and  detailed  that  they  cannot  with  safety 
be  intrusted  to  the  memory  of  the  witness,  but  much  more  reliance 
may  be  placed  on  a  report  made  out  by  him  at  the  time  when  the 
facts  or  appearances  are  fresh  in  his  recollection''  (Ji),     A  report 

(u)  See  tupra,  §  1014.  (x)  Kerrs  v.  Penman,  1880,  6  Mur.,  146— Gt  North- 

ern Ry.  V.  Inglis,  1861,  18  D.,  1816  (affd.  on  other  points,  1  Macq.,  112)— WOaon  v. 
Glaagow  and  S.  Western  Ry.  Co.,  1861,  14  D.,  1.  (y)  Innes  r.  Glass,  1827, 

4  Mur.,  164— Wight  v.  Liddell,  1829,  6  Mur.,  86.  (z)  Innes  v.  Glass,  tupn. 

(a)  Graham's  Tr.  v.  White,  1829,  5  Mur.,  96.  (6)  Macpherson,  1846, 

2  Broun,  640— Graham's  Tr.  v.  White,  supra.  (e)  Catt  v.  Howard,  1820, 

8  Stark.  R.,  8—2  Al.,  610.     See  also  Yaughan  v.  Martin,  1796,  1  Esp.,  440. 

(rf)  Doe.  V.  Perkins,  1790,  8  Durf.  and  E.,  749— Oliver,  1827,  Syme,  224— See  also 
Macpherson,  1846,  2  Broun,  460,  infra,  §  2010.  (e)  Wilson  v.  Glasgow  and 

S.  Vrostern  Ry.  Co.,  1861,  14  D.,  1.  (/)  Elder  or  Smith,  1821,  Syme,  114. 

{g)  Graham  v.  Loch,  1829,  6  Mur.,  76.  (A;  2  Al.,  641. 
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prepared  at  the  time  is  also  likely  to  he  much  more  precise  in  its 
language  than  the  evidence  emitted  hy  the  witness  on  referring  to 
his  original  notes  to  refresh  his  memory.  The  practice  is  daily 
seen  in  the  criminal  courts ;  and  it  has  sometimes  heen  followed 
in  civil  cases  (/),  in  which,  however,  it  is  more  common  to  exa- 
mine the  witness  with  reference  to  his  report  than  to  make  him 
read  it  {j ). 

§  2010.  In  criminal  cases  where  reports  are  used  in  this  way, 
it  is  necessary  to  libel  on  them,  and  lodge  them  with  the  clerk  of 
court,  like  the  other  productions  in  the  case  (A*)-" 

§  2011.  The  question  is  often  raised  whether  a  witness  may 
refer  to  a  copy  of  the  notes  which  he  took  at  the  time,  without 
having  the  original  with  him  to  test  the  accuracy  of  the  transorii>- 
tion.  On  the  one  hand,  the  Court  have  allowed  witnesses  to  refer 
to  copies  made  by  themselves  from  notes  or  memoranda,  where 
there  was  no  reason  to  fear  mistake  (0-  And  where  a  draft 
minute  of  a  meeting  had  been  prepared  by  the  witness  at  his 
leisure,  from  short  notes  taken  by  him  at  the  time,  the  witness 
was  allowed  to  use  it  to  refresh  his  memory  upon  the  res  geske,  al- 
though he  had  not  the  original  notes  (w).  So  in  a  trial  for  sedi- 
tion, where  a  witness  adduced  to  prove  expressions  used  hy  one  of 
the  prisoners  in  a  si)eech,  had  made  short  notes  at  the  time,  which 
he  had  extended  a  few  days  afterwards,  and  where  ho  could  not 
swear  that  the  extended  copy  was  verbatim  the  same  as  the  ori- 
ginal notes,  although  it  was  substantially  so,  the  Court  allowed 
him  to  give  his  evidence  from  his  recollection  of  the  words,  aided 

(i)  Macf.  Pr.,  188— Thomson  r.  Bisset,  1823,  8  Mur.,  802— Callander  v.  Eddington, 
1826,  4  Mur.,  110.  (/)  Innes  v,  Glaaa,  1827.  4  Mur.,  166— Mackenzie  r. 

Home,  1888.  16  S.,  1286 ;  M'L.  and  Rob.,  977. 

{*)  Matlieson,  1837,  1  Swin.,  698;  Beirs  Notes,  276—2  Al.,  641.  In  Mucphereon, 
1846,  2  Broun,  460,  wberc  a  witness  called  on  to  identify  a  bank  note  deponed  that  he 
could  not  do  so  witliout  referring  to  a  Mhi  which  he  made  up  at  the  time,  and  that  he 
had  no  recollection  of  the  note  more  than  of  any  other,  the  Court  would  not  allow  him 
to  refer  to  the  list,  because  it  had  not  been  libelled  on  and  produced  in  process. 

(t)  Thus  a  m(>dical  witness  was  allowed  to  refresh  his  memory  from  notes  taken  by 
himself  of  entries  made  in  his  day-book  at  the  time  of  attendance;  Forgie  v.  Henderson, 
1818,  1  Mur.,  413.  And  it  was  held  that  a  witness  may,  before  coming  into  Court,  use 
for  the  same  puri^oso  a  memorandum -book  made  up  by  him  from  other  memoranda ; 
Keith  V,  Smart,  1882,  6  De.  and  And.,  286.  A  witness  wai*  also  allowed  to  refer  to  a 
chartulary  containing  copies  of  deeds,  in  order  to  refresh  his  memory  as  to  whether  the 
original  of  one  of  them  had  been  prepared  by  him  as  agent  for  a  certain  party ;  £.  Fife 
o.  E.  Fife's  Tr.,  1816,  1  Mur.,  107.  (m)  Wilson  v.  Glasgow  and  S.  Westeru 

Ry.  Co.,  1861,  14  D.,  1 ;  per  L.  Colonsay— See  also  mpra,  S  1178. 


i»  H.  M.  Adv.  IT.  Macnamara,  1861,  4  \t\.,  131. 
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by  reference  to  the  extended  notes  (n).  In  an  English  case,  where 
transactions  in  trade  had  been  entered  by  the  plaintiff's  clerk  in  a 
waste-book,  and  the  plaintiff  day  by  day  posted  them  into  a  ledger, 
each  entry  being  at  the  time  checked  by  the  clerk,  the  Court  al- 
lowed the  clerk  to  use  the  ledger  to  refresh  his  memory,  without 
accounting  for  the  absence  of  the  waste-book  (o).  An  engineer 
was  even  allowed  to  give  his  evidence  with  reference  to  a  printed 
copy  of  the  report  which  he  had  prepared  from  his  short  notes 
of  an  inspection;  the  party  against  whom  he  was  adduced  not 
having  cross-examined  him  to  test  the  accuracy  of  his  statement 
that  the  report  was  substantially  the  same  as  the  original  notes, 
and  that  the  print  was  a  copy  (which  the  Court  held  to  mean  a 
correct  copy)  of  the  report  (p). 

§  2012.  On  the  other  hand,  where  a  road  surveyor  deponed  to 
the  measurements  set  forth  in  a  report  prepared  by  him,  and  on 
cross-examination  stated  that  he  first  took  down  notes  in  his 
pocket-book  on  the  spot,  then  wrote  out  a  draft  of  his  report  on  a 
slate  at  home,  and  that  his  son-in-law  made  the  fair  copy  of  the  re- 
port from  his  dictation,  but  neither  the  original  notes  nor  the  draft 
of  the  report  had  been  preserved,  the  presiding  judge  refused  to 
admit  the  report,  and  directed  the  jury  to  disregard  the  evidence 
which  the  witness  had  emitted  under  reference  to  it ;  and  this  rul- 
ing was  sustained  on  a  bill  of  exceptions  (r).  The  Court,  however, 
carefully  guarded  themselves  against  laying  down  that,  as  a  general 
rule,  the  original  notes  must  be  in  the  hands  of  the  witness  when 
speaking  from  an  extended  copy  of  them.  They  considered  that 
every  case  of  the  kind  depends  on  its  own  circumstances,  especially 
on  the  nature  of  the  notes  and  the  object  for  which  they  were 
taken,  as  established  by  the  evidence  of  the  witness.  Lord  Ful- 
lerton  (with  whom  the  other  judges  seem  to  have  concurred)  dis- 
tinguished between  notes  taken  by  the  witness  as  a  description  of 
the  facts,  which  he  afterwards  digested  into  a  formal  report,  and 
mere  notes  of  measurements,  distances,  &c.,  in  figures  or  lines 
drawn  on  loose  scraps  of  paper,  or  even  by  notches  on  a  stick,  the 
report  being  framed  from  these  notes  immediately,  with  all  the  ad- 

(n)  Gumming  and  Grant,  1848  (J.  Shaw,  17),  not  reported  on  this  point. 

(o)  Barton  v,  Plummer,  1884,  2  Ad.  and  £11.,  841. 

Ip)  Mackenzie  v.  Home,  1888, 16  S.,  1286 ;  afiVI.,  M*L.  and  Rob.,  977.  The  Conrt 
considered  that  as  the  party  did  not  examine  the  witness  upon  the  means  used  for  ae- 
curing  the  accuracy  of  the  report  and  print  respectively,  he  must  be  held  to  hare  been 
satisfied  with  the  witness'  general  statement ;  and  that  in  these  circumstances  he  could 
not  be  allowed  to  infer  that  they  varied  materially  from  the  original  notes. 

(r)  Campbell  v.  Macfarlane,  1840,  2  D.,  668. 
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§  2015.  TO  MEMORANDA.  1167 

vantages  of  recent  recollection.  His  Lordship  considered  that  in 
the  former  case  the  witness  disburdens  his  memory  into  the  origi- 
nal notes,  and  that  the  party  against  whom  he  is  adduced  is  en- 
titled to  see  whether  the  formal  report  corresponds  with  them.  But 
in  the  latter  case  his  Lordship  held  that  the  report  itself  is  the  ori- 
ginal record  of  the  witness'  observations,  and  that  the  notes,  even 
if  they  could  be  got,  would  probably  perplex  rather  than  explain 
the  witness'  testimony.  The  learned  judge  also  observed,  that 
when  notes  taken  on  the  spot  are  called  for  as  presumptively  the 
best  evidence,  it  lies  on  the  party  adducing  the  witness  to  show 
that  they  are  not  such  as  require  to  be  produced. 

In  an  English  case,  also,  a  witness  was  not  allowed  to  refer  to  a 
copy  made  by  himself  six  months  after  he  had  written  the  original, 
which,  although  in  existence,  was  not  in  Court  (/). 

§  2013.  These  authorities  show,  that  while  the  rule  which  ex- 
cludes secondary  evidence  does  not  apply  strictly  to  documents  used 
for  this  purpose,  the  Court  will  exercise  a  discretion  in  allowing  a 
witness  to  refresh  his  memory  from  a  copy  of  his  original  notes. 
Every  case  of  this  kind  will  therefore  depend  on  its  own  circum- 
stances, the  object  for  which  the  document  is  required,  the  nature 
of  the  original  notes,  the  circumstances  under  which  the  copy  was 
made,  and  the  means  taken  to  test  its  accuracy ;  the  question  being 
whether  the  copy  properly  represents  the  memory  of  the  witness  as 
at  the  date  of  the  matter  deponed  to. 

§  2014.  In  like  manner,  a  witness  may  not,  in  general,  refresh 
his  memory  from  a  document  not  prepared  by  himself,  or  refer  to 
entries  in  cash-books  which  were  not  made  in  his  own  handwrit- 
ing (u).  Yet  if  they  were  written  by  his  clerk  under  his  eye  (a:), 
or  if  he  perused  them  and  satisfied  himself  of  their  accuracy  while 
the  facts  were  fresh  in  his  recollection  (y),  they  may  be  used  for 
this  purpose.  So  joint  reports  by  medical  men,  written  by  one  and 
signed  by  them  both,  are  used  in  daily  practice  in  the  criminal 
courts. 

§  2015.  Where  documents  are  used  by  a  witness  to  refresh  his 
memory,  the  counsel  for  the  opposite  party  is  entitled  to  see  them 
in  conducting  his  cross-examination  (z). 


(0  Jones  V.  Stroud,  1826,  2  Car.  and  Pa.,  196.  (u)  M'Neil  v.  McNeill,  1822, 

8  Mur.,  149^Mackenzie  v.  Boy,  1880,  6  ib.,  260.  (x)  Gibson  v.  Stevenson, 

1822,  8  Mur.,  219.  (y)  See  Tait  Ev.,  483—2  Al.,  510^Taylor,  985— Barton 

V.  Plummer,  w^mi,  {  2011,  (o).  («)  Tait  Ev.,  488—2  Al.,  610— Taylor,  988 

— B.  V.  Hardy,  1794,  24  State  Tr.,  824. 
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1 108  WITNESS  MAY  DECLINE  TO  ANSWER  §  2016- 

VIII.   Witnesses  niay  decline  answering  questions  which  infer  a 
charge  of  criminality  against  them. 

§  2016.  It  has  already  been  Been  that  a  judicial  examination 
and  a  reference  to  the  oath  of  a  party  are  incompetent  on  allega- 
tions which  infer  criminality  in  him  (a).  In  like  manner,  quod 
nemo  tenet ur  jur are  in  suam  turpitudenem^  a  v^itness  is  entitled  to  de- 
cline answering  any  question  which  infers  against  him  a  charge  of 
an  indictable  offence  (6).  This  privilege  has,  for  example,  been  re- 
cognised where  the  crime  involved  was  murder  (c),  theft  (rf),  per- 
jury (e),  carrying  a  challenge  to  fight  a  duel  (/),  and  felonious  ab- 
straction of  documents  (g).  It  applies  to  questions  inferring  a 
charge  of  adultery  (A),  which  is  still  a  point  of  dittay,  although 
prosecution  for  it  is  now  unknown  ;  and  also  to  the  examination  of 
instrumentary  witnesses  as  to  whether  they  attested  the  deed  with- 
out seeing  the  granter  subscribe,  or  hearing  him  acknowledge  his 
subscription,  because  doing  so  infers  the  penalties  of  forgery  (t). 
A  witness  was  allowed  to  decline  answering  whether  he  took  a 
bribe  at  a  borough  election  (A-).  Tlie  privilege  also  applies  to  ques- 
tions involving  a  charge  of  a  serious  assault  (?),  and  sending  a 
threatening  letter  (m),  crimes  which  are  punishable  by  imprison- 
ment. And  it  is  thought  that  a  witness  is  not  bound  to  answer 
regarding  any  offence  for  which  a  criminal  prosecution  may  lie 
against  him  (w). 

§  2017.  The  privilege,  however,  is  limited  to  questions  wliich 
may  involve  the  witness  in  penal  consequences  (o).  He  must  an- 
swer such  as  merely  impugn  his  mercantile  credit  {p)\  or  infer  a 
ground  of  damages  in  a  civil  action  (r).     So  a  party  to  the  cause 

(a)  See  tupra,  U  1 396,  1648.  (6)  Tait  Ev.,  428—2  Al.,  528. 

(c)  Burko  and  Macdowall,  1828,  Syme,  864 ;  supra,  g  1796.  (rf)  Miller, 

1837,  1  Swin.,  489.  (e)  Pender,  1836,  1  Swin.,  25.    Here  a  witness  was 

allowed  to  decline  answering  whether  on  a  previous  occasion  he  emitted  a  false  oath. 

(f)  Hyslop  V.  MiUur,  1816,  1  Mur.,  48.  (g)  Livingstone  v.  Murray, 

1880,  9  S.,  161.  (A)  Stephens,  1889,  2  Swin.,  848— Don  v.  Don,  1848,  10 

D.,  1046— See  Brash  v.  Steele,  1845,  7  D.,  539.  (i)  Supra,  J  908. 

(k)  Fortrose  Election,  noticed  in  Nicolson  v.  Nicolson,  1770,  M.,  16,770. 

(/)  Brown  v.  Miller,  1828,  6  S.,  661.  (m)  M'CaUum  v.  M*Call,  1826,  8 

S.,  551.  (n)  Bell's  Pr.,  ?  2249— Macf.  Pr.,  166— Stevenson  v.  Scott,  1864^ 

1  Irvine,  608— iSfiipm,  g  1549—16  Vict.,  c.  20,  g  8— But  see  amira,  Burnett,  468— Tait 
£y.,  428—2  Al.,  528,  and  infra,  i  2017  (0 :  where  the  privilege  is  stated  only  as  to 
charges  of  crimes  which  infer  infamy.  (o)  Tait  Ev.,  428 — 2  Al.,  629 — Bur- 

nett, 468.  (p)  Pender,  1886,  1  Swin.,  26.  (r)  BeU's  Pr., 
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§  2017.  QUESTIONS  INFERRING  CRIMINALITY.  1169 

examined  by  his  opponent  under  the  Law  of  Evidence  Amendment 
Acts  (s),  is  bound  to  answer  questions  to  his  own  prejudice,  unless 
they  infer  criminality  in  him.  In  a  case  as  to  the  fraudulent  de- 
struction of  a  deed  of  settlement,  w^here  a  Sheriff-clerk  was  asked 
whether  he  knew  how  the  deed  had  been  taken  nut  of  the  register 
under  his  official  care,  the  Court  overruled  his  objection  that  he  was 
not  bound  to  answer  questions  which  might  involve  him  in  a  charge 
of  malversation  of  office  ;  and  it  was  "  laid  down  as  a  rule  that  no 
objection  made  by  a  witness  against  his  own  deponing  was  to  be 
sustained,  except  where  the  fact  put  to  him  might  infer  infamy ; 
and  accordingly,  in  exhibitions  and  other  cases  ;  witnesses  are  every 
day  examined  upon  facts  which  infer  against  themselves  fraud  and 
damage"  (t)}^ 

In  a  late  case,  however,  it  was  held  that  a  witness  may  be  asked 
whether  she  had  frequently  been  found  fault  with  by  persons  in 
whose  service  she  had  been,  for  listening  at  doors  and  windows  and 
telling  lying  stories,  it  being  explained  to  her  that  she  was  entitled 

i  2249— Tait  Ev.,  428—2  Al.,  62»— Burnett.  468— Con/ra,  Clmtto  v.  Pyper,  1827, 4  Mnr., 
857,  per  L.  Ch.  Commissioner.     See  also  Inglis  v.  Gardner.  1848,  5  D.,  1029. 

(«)  16  Vict.,  c.  27,  §  2—16  Vict.,  c.  20,  g  8.  (/)  Murray  v.  Murray, 

1744,  M.,  16.762 ;  Elch.,  "  Witness."  No.  22.     See  also  tuyra,  i  1896. 


13  In  the  examination  of  the  wife  of  a  bankrupt  by  the  trustee,  the  Court  held  that 
it  was  competent  to  ask  her  whether  she  was  aware  that  her  husband  had,  at  a  certain 
date,  drawn  a  large  sum  from  a  bank  for  which  he  was  agent,  although  a  criminal 
charge  had  been  brought  against  him  of  embezzlement  of  the  funds  of  the  bank  as  at 
that  date.  Lord  Cowan  observed,  in  reference  to  the  criminating  tendency  of  the  in- 
quiry : — "  This,  it  must  be  remembered,  is  a  collateral  inquiry,  and  not  a  ease  in  which 
the  husband  is  directly  interested.  In  such  a  case  the  law  of  England  does  not  exclude 
such  an  investigation.  But  further,  suppose  the  bankrupt  himself  had  been  asked  this 
question.  I  am  prepared  to  say  that  the  bankrupt  could  not  have  refused  to  answer. 
Suppose  there  had  been  no  charge  of  embezzlement  agunst  him.  could  he  have  said  '  I 
will  not  answer  this  question,  because  it  may  criminate  me  in  a  matter  which  may  ulti- 
mately become  the  matter  of  a  criminal  investigation.'  In  my  opinion  he  could  not  re- 
fuse an  answer  on  any  such  ground.  He  cannot  shelter  himself  in  an  investigation  as 
to  his  property  under  the  Bankrupt  Statute  by  pleading  that  he  may  criminate  himself 
by  bringing  upon  his  head  a  charge  of  fraudulent  bankruptcy  ";  Sawers  v.  Balgamie. 
1868,  21  D..  163.  It  has  been  held  in  England  that  a  bankrupt  is  bound,  when  under 
examination,  to  answer  all  questions,  although  they  may  tend  to  criminate  himself,  and 
his  answer  may  be  given  against  him  in  a  criminal  charge ;  Reg.  v.  Scott.  1866,  2  Jur., 
N.  S.,  1096.  It  is  no  ground  for  refusing  to  answer  that  the  answer  may  tend  to  expose 
the  witness'  customers  to  actions :  Tetley  t^.  Earton,  1866,  26  L.  J.,  C.  P..  298.  See 
also  Adams  v.  Floyd.  1868. 4  Jur..  N.  S.,  690- Mexican  Co.  v.  South  African  Co..  1869. 
6  Jur.,  N.  S..  616— Reg.  v.  Baynes.  1861.  7  Jur..  N.  S..  1168— Reg.  r.  Halliday.  1860. 
29  L.  J..  M.  C,  148— Scott  r.  Millar.  1869.  6  Jur.,  N.  S..  868. 
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1170  WITNESS  MAY  DECLINE  TO  ANSWER  §  2017- 

to  decline  answeriug  (u).  But  the  objection  was  to  the  competency 
of  the  question,  and  the  point  of  the  witness'  right  to  decline  an- 
swering was  not  properly  before  the  Court.  In  a  case  of  rape  the 
woman  was  allowed  to  decline  answering  whether  she  had  had  in- 
tercourse with  other  men  besides  the  prisoner  (w).  The  rule  in 
England  seems  to  be,  that  witnesses  are  not  bound  to  answer  ques- 
tions put  for  the  mere  purpose  of  degrading  them  (x)  ;  although,  if 
the  question  relates  to  the  merits  of  the  case,  they  must  answer  (y). 

§  2018.  Where  a  aocivs  crimmis  is  examined  in  a  criminal 
case,  he  is  bound  to  answer  all  questions  relating  to  the  charge 
upon  which  he  is  adduced ;  for,  although  his  doing  so  casts  a  stigma 
on  his  character,  it  cannot  involve  him  in  penal  consequences  (z).- 
And  for  the  same  reason,  it  is  thought  that  a  witness  who  has 
been  examined  as  a  sociua  criminia  may  be  compelled  to  answer  as 
a  witness  in  a  civil  action  for  reparation  of  the  loss  or  damages 
caused  by  the  act  (a).  So  it  is  held  in  England  and  America  that 
if  the  right  to  prosecute  for  the  crime  involved  in  an  interrogatory 
has  prescribed,  the  witness  is  bound  to  answer  (6).  And  in  this 
country  a  witness  must  answer  whether  he  has  been  convicted  of  a 
specified  offence  (c). 

§  2019.  The  right  of  declinature  extends  to  examination  on 
facts  which  indirectly  infer  guilt,  or  which  may  form  links  in  a 
chain  of  circumstantial  evidence  against  the  witness,  as  well  as  to 
the  direct  question,  whether  he  committed  a  specified  crime  (d). 
It  lies  with  the  Court  to  determine,  from  the  circumstances  of  each 
case,  whether  the  question  comes  within  this  rule  (e) ;  and  they 
will  generally  be  satisfied  with  the  witness'  statement  that  it  does, 
without  requiring  him  to  explain  how  the  question  bears  upon  the 
charge,  for  that  would  often  in  effect  deprive  him  of  his  privi- 
lege  (/). 


(tt)  King  V.  King,  1842,  4  D.,  590.  (w)  AUan,  1842,  1  Broun,  600.    This 

may  be  questioned.  (x)  Rose.  Ev.  at  Nisi  Pr.,  137— Taylor,  973—2  PhiU.,  421 

— Best's  Pr.  of  Ev.,  §  126.  (y)  Phill.,  tupra — ^Taylor,  supra — Best,  wprcL 

{z)  Burnett,  468— Tait  Ev.,  428.  (a)  See  Jantzen  v.  Easton,  8d  Feb.  1814, 

F.  C.-^Supra,  §  1896.  (6)  Roberts  v.  Allat,  1828,  1  Moo.  and  Matt.,  192— 

Parkhurst  v.  Lowton,  1816,  1  Meriv.,  400,  per  L.  Eldon— Williams  p.  Farrington,  1789, 
2  Cox  Eq.  Ca.,  202— Taylor,  972—1  Greenl.,  ?  461.  (c)  Johnston,  1846, 

2  Broun,  408.  (d)  Hyslop  v.  Staig,  1816,  1  Mur.,  17,  18— Taylor,  972— 

1  Greenl.,  461— Best  Pr.  of  Ev.,  126— Con^a,  Hyslop  v.  Miller,  1816,  1  Mur.,  48,  where 
tlie  L.  Ch.  Ck>mmissioner  ruled  that  although  a  witness  may  decline  to  answer  whether 
he  carried  a  challenge  to  fight  a  duel,  ho  must  say  whether  he  delivered  the  same  mes- 
sage as  he  received ;  the  terms  of  which  may  be  proved  otherwise. 

(«)  Taylor,  *u/>ra— Greenl.,  tupra — Best,  supra.  (/)  Taylor,  supra — 
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The  recent  Law  of  Evidence  Amendment  Act  (c)  trenches 
somewhat  on  this  principle,  in  making  it  competent  to  examine  a 
witness  as  to  whether,  on  any  specified  occasion,  he  made  a  dif- 
ferent statement  from  tliat  given  by  him  when  examined ;  for,  al- 
though the  question  may  involve  a  charge  of  perjury,  it  would  seem 
that,  in  general,  the  witness  may  not  decline  answering.  Yet  if 
the  previous  statement  was  made  on  oath,  he  would  be  entitled  to 
protection  (/). 

It  may  be  added  that  little  or  no  advantage  can  be  gained  from 
pressing  a  witness  to  answer  a  question  where  he  states,  although 
erroneously,  that  it  may  infer  a  criminal  charge  against  him  ;  for, 
in  general,  the  declinature  serves  the  party's  purpose. 

§  2020.  The  right  of  the  witness  is  limited  to  a  declinature  to 
answer.  He  cannot  resist  being  put  on  oath  and  asked  the  ques- 
tions to  which  his  privilege  applies  (gr).  Nor  has  the  party  against 
whom  he  is  adduced  any  right  to  interfere  (A).  It  seems  to  be  pars 
Judicis  to  inform  the  witness  of  his  privilege  (/).  If  he  waives  it, 
as  he  is  entitled  to  do,  his  evidence  is  competent  {k).  If  he  de- 
clines to  answer,  his  doing  so  and  his  manner  on  the  occasion  are 
circumstances  which  the  jury  are  entitled  to  consider  in  weighing 
the  evidence  (Z);  because  an  innocent  man  is  far  more  likely  to  an- 
swer with  an  indignant  denial  than  to  avail  himself  of  his  privi- 
lege, and  if  he  takes  the  latter  course  from  indignation  or  sulkiness, 
the  jury  will  probably  discover  that  from  his  manner. 

IX.  Examination  by  means  of  Interpreters, 
§  2021.     When  a  witness  does  not  understand  the  English  lan- 

Greenl.,  tt^^re^— Fisher  v.  RonaltlB,  1862,  17  Eng.  Jur.,  893;  where  Jcrvis,  C.  J.,  and 
Maule,  J.,  considered  that  the  answer  of  the  witness  would  be  conclnsive.  WiUiams, 
J.,  thought  it  unnecessary  to  decide  the  point.    See  J  1860. 

(«)  16  Vict.,  c.  27, 1  8.  (/)  Supra,  g  2016  (e). 

(g)  Don  9.  Don,  1848,  10  D.,  1046.  Here  the  alleged  paramour,  in  an  action  of 
divorce  for  adultery,  pleaded  that  he  should  not  be  put  on  oath,  because  his  examina- 
tion could  not  be  for  any  object  except  to  prove  criminal  intercourse  between  him  and 
the  defender,  no  other  allegations  of  adultery  having  been  sent  to  proof.  But  the  Court 
held  that  the  pursuer  was  entitled  to  put  him  on  oath  and  get  his  declinature. 

(h)  Nicolson  r.  Nicolson,  1770,  M.,  16,770— Marshall  r.  Anderson.  1798,  M.,  16,787 
—Thomas  ».  Newton,  1826,  1  Moo.  and  Malk.,  48,  note— R.  v.  Adey,  1881,  1  Moo.  and 
Rc»b.,  94.  (i)  Dickson  r.  Taylor,  1816,  1  Mur.,  144— Burke  i>.  MacdowaU,  1828. 

Syme,  864— Macf.  Pr.,  166—1  Greenl..  }  461.     But  see  eonira,  Taylor,  976. 

(A)  Setton  v.  Setton's  Tr..  1816,  1  Mur.,  12.  (/)  See  Don  v.  Don,  «i/wa— 

Burke  and  MacdowaU,  supra.  Tlio  EngUsh  authorities  are  not  agreed  on  this  point. 
Compare  2  Phill..  429— Taylor,  976—1  Greenl.,  i  461,  and  cases  there  cited. 
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1172  CROSS-EXAMINATION.  §-2021- 

guage,  he  is  examined  through  a  sworn  interpreter.  In  the  cele- 
brated trial  of  Humphreys,  the  prisoner's  counsel  moved  that  an 
interpreter  whom  he  had  in  court  should  be  sworn,  as  well  as  the 
interpreter  produced  by  the  Crown ;  but  this  was  refused,  on  the 
ground  that  the  latter  is  not  the  interpreter  for  the  Crown  but  for 
the  Court.  The  prisoner's  interpreter,  however,  was  allowed  to  re- 
main in  Court ;  and  he  afterwards  acted  as  sworn  interpreter  of  the 
exculpatory  evidence  (m). 

The  rules  as  to  examining  deaf  and  dumb  witnesses  (n),  and  as 
to  taking  and  proving  declarations  of  foreigners  (o),  are  stated  in 
previous  chapters. 

X.  Remarks  upon  the  Cross-examination  of  Witnesses, 

§  2022.  It  has  already  been  seen  that  the  party  against  whom 
a  witness  is  examined,  is  entitled  to  cross-examine  him — that  is, 
to  ask  him  such  questions  as  may  test  both  his  general  credibility 
and  the  accuracy  of  his  evidence  when  examined  for  his  adducer. 
At  one  time  nice  distinctions  were  drawn  as  to  what  questions 
were,  and  what  were  not,  cross  to  the  examination  in  chief.  But 
these  do  not  require  to  be  adverted  to ;  for,  as  noticed  above,  a  party 
against  whom  a  witness  is  examined,  has  now  right  to  examine 
him,  not  only  in  cross,  but  also  in  causa  (p). 

§  2023.  The  same  general  rules  regarding  the  competency  of 
the  questions  apply  to  cross-examinations  as  to  examinations  in 
chief.  But  they  are  not  so  strictly  enforced  in  regard  to  the  former 
class.  Thus,  while  matters  entirely  irrelevant  to  the  cause  may 
not  be  entered  into  for  the  purpose  of  discrediting  an  opponent's 
witnesses  (g),  the  Court  allow  a  cross-examining  counsel  some 
license  in  this  respect ;  because  w^ant  of  truthfulness  in  a  witness 
can  often  be  discovered  by  extending  the  examination  to  matters 
which  bear  but  remotely  on  the  issue,  and  on  which  he  is,  there- 
fore, not  likely  to  have  prepared  himself  with  answers  (r).     The 

(m)  Trial  of  Humphreys  for  forging  titles  to  Stirling  peerage,  1839,  separate  rep.  by 
Swintou,  114;  185 ;  Bell's  Notes,  270,  S.  C.  (n)  Supra,  ?  1687. 

(o)  Supra,  U  1419,  1422.  (p)  Supra,  §  1979.  (q)  See  tupra,  i  40. 

(r)  "  The  benefits  of  cross-examination  are  sometimes  defeated  by  the  interposition 
of  the  Court,  to  require  an  explanation  of  the  motive  and  object  of  the  questions  pro- 
l)osed,  or  to  pronounce  a  judgment  upon  them  immediately ;  whereas  experience  fre- 
quently shows  that  it  is  only  by  an  indirect,  and  apparently  irrelevant  inquiry,  that  a 
witness  can  be  brought  to  divulge  the  truth,  which  he  had  prepared  himself  to  conceal. 
The  explanation  of  the  motives  and  tendency  of  the  question  furnishes  the  witness  with 
a  caution  that  may  wholly  defeat  the  object  of  it,  which  might  successfully  be  attained 
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rule  against  admitting  parole  of  the  contents  of  documents,  is 
also  relaxed  in  cross-examinations,  where  an  answer  given  by  the 
witness  in  chief  represents  partially  or  inadequately  a  document  to 
which  he  has  referred ;  for  if  this  were  not  allowed,  the  jury  might 
be  misled  by  the  answers  given  by  the  witness  («)."  Again,  where 
a  witness  has  been  examined  upon  certain  statements  made  by  the 
party  against  whom  he  is  adduced,  that  party  may  cross-examine 
him  upon  other  statements  made  on  the  occasion,  in  so  far  as  that 
is  required  for  laying  before  the  jury  a  fair  representation  of  the 
conversation,  in  place  of  selected  passages  in  it  (t).  It  would  also 
seem  that  in  this  country,  as  in  England,  leading  questions  may  to 
some  extent  be  put  in  cross-examining  an  unwilling  witness  (w). 

§  2024.  A  cross-examination,  if  well  conducted,  is  justly  con- 
sidered one  of  the  most  effectual  means  for  detecting  falsehood  or 
error  in  testimony.  "  By  means  of  it,  the  situation  of  the  witness 
with  respect  to  the  parties,  and  to  the  subject  of  litigation,  his  in- 
terest, his  motives,  his  inclination  and  prejudices,  his  means  of  ob- 
taining a  correct  and  certain  knowledge  of  the  facts  to  which  he 
bears  testimony,  the  manner  in  which  he  has  used  those  means,  his 
powers  of  decernment,  memory,  and  description,  are  all  fully  inves- 
tigated and  ascertained,  and  submitted  to  the  consideration  of  the 
jury  before  whom  he  has  testified,  and  who  have  thus  had  an  op- 
portunity of  observing  his  demeanour,  and  of  determining  the  just 
weight  and  value  of  his  testimony.  It  is  not  easy  for  a  watness 
who  is  subjected  to  this  test  to  impose  on  a  court  or  jury;  for  how- 
ever artful  the  fabrication  of  falsehood  may  be,  it  cannot  embrace 
all  the  circumstances  to  which  a  cross-examination  may  be  ex- 
tended" (x).  On  the  other  hand,  cross-examination  far  more  fre- 
quently increases  than  impairs  the  credibility  of  an  honest  and  ac- 
curate witness ;  for  by  making  his  statements  more  circumstan- 
tiate, it  gives  them  greater  coherence  and  intrinsic  probability;  and 
if  it  should  bring  out  a  few  errors  in  unimportant  details,  these, 
from  the  nature  of  the  facts  on  which  they  occur,  will  often  add  to 
the  appearance  of  candour  and  want  of  design  exhibited  bj'  the 


if  the  gradual  progress  from  immateriality  to  materiality  was  withheld  from  his  ohser- 
vation."    Evans  on  Pothier,  vol.  ii,  Appx.,  269.  («)  See  cases  noted  supra, 

§  125.  (0  See  cases  noted  wpra,  {  1880.  (ti)  See  wpra,  i  1985. 

(z)  1  Greenl.,  i  446. 


13  Where  a  pursuer  denies  that  a  contract  was  reduced  to  writing,  the  defender,  be- 
fore parole  of  its  terms  is  admitted,  may  interfere,  and  prove  that  it  was  in  writing ;  Cox 
V.  Conveless,  1860,  2  F.  and  F.,  189. 
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narrative  (y).  Accordingly,  the  skilful  tactics  of  an  experienced 
counsel  are  often  seen  in  his  decerning  when  he  ought  not  to  cross- 
examine  ;  and  there  is  perhaps  no  error  more  common  or  more  in- 
jurious in  the  practice  of  young  counsel,  especially  when  engaged 
on  the  prisoner's  side,  than  an  indiscriminate  cross-examination  of 
the  witnesses  adduced  against  their  clients. 

§  2025.  Cross-examination  is  an  art  which  cannot  be  practised 
successfully  without  both  natural  talent  and  experience.  It  re- 
quires ingenuity  and  readiness,  an  intimate  knowledge  of  human 
nature,  a  quick  eye  for  truth  or  falsehood  as  indicated  by  expres- 
sion, firmness  and  perseverence  to  force  an  answer  from  an  unwill- 
ing witness,  combined  with  a  temper  not  easily  ruffled  by  his  false- 
hoods or  attempts  to  evade  the  examination.  The  mode  in  which 
it  ought  to  be  conducted  varies  with  the  circumstances  of  each  case, 
and  the  character  and  temper  of  the  individual  witness ;  while  it 
also  depends  in  a  great  measure  upon  the  information  which  the 
interrogator  possesses  as  to  the  witness'  acquaintance  with  the  facts. 
It  is  therefore  impossible  to  lay  down  precise  rules  on  the  subject. 
The  most  that  can  be  done  is  to  offer  a  few  suggestions,  chiefly  for 
the  benefit  of  those  who  have  not  opportunities  of  observing  how 
leading  counsel  deal  with  adverse  witnesses. 

The  examination  ought  to  be  conducted  differently  according  as 
its  purpose  is  to  prevent  the  suppressio  vert,  or  to  detect  and  expose 
the  expressio  falsi.  In  the  former  case,  it  is  often  injurious  rather 
than  beneficial  to  impair  the  credibility  of  the  witness ;  and  a  con- 
ciliatory style  of  interrogation  ought,  in  general,  to  be  followed. 
The  proper  course  is  to  begin  with  questions  remotely  connected 
with  the  essential  parts  of  the  case,  and  from  these  to  proceed  gra- 
dually to  others  of  closer  pertinency.  In  this  way  questions  may 
sometimes  be  put  in  such  sequence  that  the  witness  is  unconsciously 
led  to  form  round  himself  a  net-work  of  circumstantial  evidence,  so 
that  at  last  he  cannot  escape  from  answering  the  main  questions 
when  they  are  put  to  him.  The  result  not  unfrequently  is,  that 
the  witness,  finding  himself  in  the  hands  of  a  skilful  interrogator, 
gives  up  the  struggle  and  makes  a  full  disclosure. 

Pretended  forgetfulness  is  the  most  common  device  of  an  unwill- 

{y)  It  has  bocn  justly  observed,  that  "  ForgetfolneBS  on  the  part  of  witnesses  of  im- 
material circumstances  not  likely  to  attract  attention,  or  eren  slight  discrepancy  in  their 
testimony  respecting  them,  so  far  from  impeaching  their  credit  often  confirms  it.  No- 
thing can  be  more  suspicions  than  a  long  story  told  by  a  number  of  witnesses  agreeing 
down  to  the  minutest  details;"  Best's  Pr.  of  Ev.,  {  681~See  also  Evans  on  Pothier, 
vol.  ii,  Appx.,  p.  245.    See  also  infra,  2  2044. 
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ing  witness.  It  can  often  be  cured  by  judiciously  mentioning  cer- 
tain facts  likely  to  recall  the  matter  to  his  memory,  and  by  finnly 
refusing  to  take  a  mere  "  non  mi  ricordo"  when  a  more  specific  an- 
swer can  be  extracted.  It  ought,  however,  to  be  kept  in  mind  that 
partial  recollection  is  to  be  expected  in  even  impartial  witnesses, 
whose  attention  has  been  purposely  directed  in  precognition  and 
afterwards  by  examination  in  chief  to  the  facts  which  bear  on  one 
side  of  the  case;  and  that  many  circumstances  which  may  not  have 
occurred  to  him  at  first,  or  may  have  been  withheld  as  unimportant, 
may  be  recalled  to  his  memory  in  the  course  of  cross-examination. 
"  In  general,  a  witness  comes  into  court  with  the  memory  strongly 
bent  upon  those  parts  of  a  case  which  have  occurred  to  him  as  ma- 
terial. The  revival  of  other  circumstances  is  the  result  of  a  parti- 
cular examination  respecting  them ;  and,  according  to  the  usual 
operations  of  the  mind,  they  will  unfold  themselves  gradually,  at 
first  with  indistinctness,  and  afterwards  with  precision,  unless  this 
natural  progress  is  prevented  by  an  intimidating  and  acrimonious 
course  of  inquiry  "  (2). 

Sometimes  the  witness  becomes  sulky,  and  doggedly  answers, 
"  I  don't  know,"  or  "  I  don't  remember,"  without  attending  to  the 
questions.  If  so,  he  will  generally  be  brought  to  his  senses  by  ask- 
ing him  some  question  to  which  he  had  given  a  specific  answer 
before,  or  on  a  matter  relating  to  himself  which  he  cannot  but  be 
able  to  answer  if  he  chooses.  The  likelihood  is  that  he  wiU  blurt 
out  his  dogged  answer,  and  bring  down  on  himself  a  sharp  rebuke 
from  the  Court. 

§  2026.  When  the  object  of  the  cross-examination  is  to  expose 
the  falsehood  of  answers  already  given  by  the  witness,  it  has  been 
justly  remarked  that  "  the  most  eflectual  method  is  to  examine 
rapidly  and  minutely  as  to  a  number  of  subordinate,  and  apparently 
trivial,  points  in  his  evidence,  concerning  which  there  is  little  like- 
lihood of  his  being  prepared  \d\h,  answers  ready  made ;  and  where 
such  a  course  of  interrogation  is  skilfully  laid,  it  is  rarely  that  it 
fails  in  exposing  perjury  or  contradiction  in  some  parts  of  the  tes- 
timony w^hich  it  is  desired  to  overturn  "  (a).  Even  if  the  witness 
does  not  contradict  himself,  the  examination  will  have  increased 
the  chance  of  his  being  contradicted  by  other  witnesses  when  taken 
over  the  same  ground, — and  that  not  only  in  unessentail  details, 
where  inconsistency  may  be  expected,  but  as  to  matters  on  which 
a  truthful  witness  could  not  be  mistaken. 

(z)  Evans  on  Pothier,  vol.  ii,  Appx.,  p.  248.  {a)  2  Al.,  546. 
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A  different  mode  of  treatment  usually  succeeds  with  a  loquacious 
witness,  biassed  in  favour  of  his  adducer.  By  encouraging  his  ten- 
dency to  talk,  the  skilful  advocate  often  draws  him  on  from  one 
exaggeration  to  another,  till,  in  the  keenness  of  his  partisanship, 
he  is  betrayed  into  extravagance  or  absurdity,  which  is  repugnant 
to  the  common  sense  of  the  jury,  and  destroys  the  credibility  of  his 
whole  evidence  (b). 

§  2027.  It  is  not  necessary  in  Scotland,  as  in  some  other  coun- 
tries, to  caution  the  young  advocate  against  a  browbeating  or  harsh 
style  of  cross-examination ;  for  that  is  seldom  resorted  to,  and  is 
always  discouraged,  in  our  Courts.  A  truthful  witness  is  entitled 
to  be  treated  with  courtesy,  and  with  some  allowance  for  being  in 
a  position,  perhaps  an  anxious  and  painful  one,  which  he  rarely,  if 
ever,  occupied  before.  Nor  should  hesitation  or  even  slight  errors 
and  inconsistencies  on  his  part  induce  an  opposite  treatment ;  for 
they  can  usually  be  accounted  for  without  supposing  that  he  meant 
to  deceive.  Besides,  imputing  falsehood  to  a  truthful  witness,  or 
treating  him  as  dishonest,  is  impolitic  as  well  as  unfair,  for  it 
usually  enlists  the  sympathies  of  the  jury  in  his  favour,  and  pro- 
duces the  very  opposite  effect  upon  the  case  from  what  the  interro- 
gator intended  (c).  Nay  more,  even  "  where  a  witness  is  evidently 
prevaricating  or  concealing  the  truth,  it  is  seldom  by  intimidation 
or  sternness  of  manner  that  he  can  be  brought,  at  least  in  this 
country,  to  let  out  the  truth.  Such  measures  may  sometimes  ter- 
rify a  timid  witness  into  a  true  confession ;  but,  in  general,  they 
only  confirm  a  hardened  one  in  his  falsehood,  and  give  him  time  to 
consider  how  seeming  contradictions  may  be  reconciled  "  (d), 

(b)  This  paragraph  is  taken  substantially  from  Best,  Pr.  of  Ev.,  §  632,  citing  Hints 
to  Witnesses  in  Courts  of  Justice,  by  a  Barrister  (Baron  Field),  London,  1815;  Law 
Mag.,  vol.  26,  p.  861. 

(c)  "  Considering  the  subject  merely  as  a  matter  of  discretion,  the  adoption  of  an 
unfair  conduct  in  cross-examination  has  often  an  effect  repugnant  to  the  interests  which 
it  professes  to  promote.  In  the  case  of  Hunter  v.  Kehoe  (King's  Bench  of  Ireland  in 
1794,  Kidgeway,  &c.,  860),  Lord  Clonmel  observed  that  cross-examination  £ad  gone  to 
an  unreasonable  length,  but  he  had  in  general  permitted  gentlemen  to  go  as  far  as  they 
pleased,  because,  if  there  was  an  honest  case  on  the  other  side,  it  would  do  them  no 
good."    Evans  on  Pothior,  vol.  ii,  Appx.,  p.  269. 

{d)  2  Al.,  646.  In  the  same  strain  are  the  following  remarks  of  a  shrewd  and  en- 
lightened observer,  Archbishop  Whately  (Rhetoric,  6th  ed.,  p.  70) : — "  Generally  speak- 
ing, I  believe  that  a  quiet,  gentle,  and  straightforward,  though  fuU  and  careful  exami- 
nation, will  be  the  most  adapted  to  elicit  truth ;  and  that  the  manoeuvres,  and  the 
browbeating,  which  are  the  most  adapted  to  confuse  an  honest  witness,  are  just  what 
the  dishonest  one  is  best  prepared  for.  The  more  the  storm  blusters,  the  more  care- 
fully he  wraps  round  him  the  cloak,  which  a  warm  sunshine  will  often  induce  him  to 
throw  off." 
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It  must  be  added  that  tliese  suggestions  are  only  offered  with 
reference  to  the  generality  of  cases,  and  as  aids  to  the  attainment 
of  a  difficult  art.  To  tie  down  a  counsel  to  a  set  of  rules,  however 
well  devised,  would  hamper  him  in  the  free  exercise  of  that  discre- 
tion, without  which  cross-examination  cannot  be  adapted,  as  it 
ought  to  be,  to  the  circumstances  and  exigencies  of  each  individual 
case. 


CHAPTER  IX.— OF  WRITING  OUT  THE  DEPOSITIONS. 

§  2028.  When  a  proof  is  taken  on  commission,  the  depositions 
nmst  be  reduced  to  writing  in  a  regular  form,  and  must  be  duly 
authenticated  (a).  The  record,  which  is  called  the  "  report,"  of  the 
commission,  should  state  in  a  preamble  the  appointment  of  the 
commissioner,  and  his  nomination  of  a  clerk  to  the  proof,  to  whom 
he  Sidmini&teTed  the  oskth  de  ^fideli  administrattone.  But  the  omis- 
sion to  mention  this  oath  will  be  overlooked,  on  the  presumption 
omne  rite  ei  solennitur  actum  (6).  And  where  the  clerk  to  a  proof 
taken  abroad  was  an  official  person,  an  objection  on  this  score  was 
overruled,  on  the  ground  that  he  had  taken  the  oath  when  ap- 
pointed to  office  (c). 

The  report  must  set  forth  that  each  witness  was  sworn ;  and  ac- 
cordingly, where  this  was  omitted,  the  Court  ordered  the  proof  to 
be  taken  of  new,  althoughout  it  bore  through  that  each  witness 
"  deponed,"  and  the  party  offered  to  prove  that  in  point  of  fact  all 
of  them  were  sworn  (d).  Each  deposition  should  also  conclude 
thus,  "  All  which  is  truth,  as  the  deponent  shall  answer  to  God." 
But  the  omission  of  these  words  will  not  be  fatal,  if  the  depositions 
are  stated  to  have  been  emitted  on  oath  (e). — Corresponding  varia- 
tions will  be  made  in  the  report  where  the  witnesses  are  examined 
on  affirmation  (/), 


(a)  See  forms  in  Appendix.  (b)  Robertson  v.  Mason,  1841,  4  D.,  159. 

(c)  Cnming  v.  Kennedy,  1707,  M.,  4438.  (rf)  A  B,  1838,  16  S.,  680.     See 

also  supra,  I  1068.  {e)  Hook  v.  Hook,  1852, 1  Stuart's  Rep.,  518  -Falconer 

».  Kinnear,  1684,  M.,  1760;  12,584;  16.698,  S.  C— Galloway  v,  GUmer,  1880,  2  De. 
and  And.,  218— Tait  Ev.,  436— Shand's  Pr.,  856— Om^ra,  Craigie'v.  Moodie,  1686,  M., 
16,694.  (/)  See  tupra,  J  1969. 

VOL.  II.  2  U 
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§  2029.  The  depositions,  as  emitted  by  the  witnesses,  are  dic- 
tated by  the  commissioner  to  the  clerk.  In  general  this  is  done  in 
the  form  of  a  narrative.  But  it  is  proper,  in  important  parts  of  the 
proof,  to  record  the  question  and  answer  in  ipsiasimis  verbis,  espe- 
cially if  there  is  a  likelihood  of  the  report  being  read  to  a  jury  (g). 
Any  objections  which  may  be  stated  to  the  examination,  with  the 
answers  thereto,  and  the  commissioner's  deliverances,  will  be  shortly 
not^d.  If  the  competency  of  the  examination  is  somewhat  doubt- 
ful, the  question  and  answer  should  be  taken  on  a  pai)er  apart  and 
sealed  up  (A),  provided  they  do  not  involve  confidentiality;  in 
which  case  the  proper  course  is  to  make  avizandum  to  the  Court 
with  the  objection. 

§  2030.  In  a  series  of  regulations  for  conducting  proofs  on  com- 
mission in  the  Court  of  Session  (and  which  are  applicable  to  all 
written  proofs),  it  is  recommended  to  the  commissioners  "to  exer- 
cise their  own  judgment  in  the  manner  of  conducting  the  proof,  and 
particularly  to  allow  no  matter  to  be  introduced  which  is  not  per- 
tinent to  the  cause,  nor  any  unnecessary  pleading  or  altercation 
about  the  competency  of  questions,  or  the  admissibility  of  wit^ 
nesses,  and  to  check  the  parties  if  they  attempt  to  load  the  proceed- 
ings with  unnecessary  evidence,  or  superfluous  matter  of  any  kind." 
It  is  likewise  recommended  to  them  to  attend  to  the  rules  of  evi- 
dence, and  to  give  their  own  deliverances  either  viva  voce  or  in 
writing,  as  they  see  cause,  upon  any  debate  which  may  occur ;  it 
being  always  understood  that  their  whole  proceedings  shall  be  sub- 
ject to  the  after  consideration  of  the  Court,  upon  application  made 
by  either  party ;  in  order  to  which  the  commissioner  himself,  or 
those  acting  for  the  parties,  may  take  such  notes,  on  a  separate 
paper,  as  they  think  proper  for  the  due  information  of  the  Court 
But  nothing  shall  enter  the  report  but  what  the  commissioner  him- 
self may  think  material  (i). 

By  another  of  these  regulations,  "  if  it  shall  appear  to  the  com- 
missioner that  any  witness  is  not  disposed  to  tell  the  truth,  or  be- 
haves in  any  unusual  manner,  it  is  recommended  to  him  to  take  a 
note  thereof  at  the  time,  by  way  of  assistance  to  his  memory  in 
case  he  should  be  appealed  to  on  that  subject  by  either  of  the  par- 
ties when  the  proof  comes  to  be  advised ;  or,  if  he  thinks  proper, 
he  may  annex  the  same  to  his  report  of  the  proof"  (i). 

§  2031.     Each  deposition  must  be  signed  by  the  witness ;  and, 


{g)  See  supra,  i  1958.  (h)  Shand's  Pr.,  858.  (i )  A.  8.,  11th  March 

1800.  I  4.  [k)  lb.,  i  7. 
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if  he  cannot  write,  that  fact  and  the  cause  of  his  inability  should  be 
stated.  The  want  of  subscription,  without  a  reason  assigned,  has 
been  held  fatal  to  a  written  proof  taken  by  a  church  court  (Z),  al- 
though irregularities  in  mere  form  in  records  of  ecclesiastical  pro- 
ceedings are  overlooked  (m).  The  decisions  (which  are  of  old  date) 
are  conflicting  as  to  whether  the  want  of  subscription  will  be  fatal 
in  depositions  taken  in  a  foreign  country  which  are  authenticated 
according  to  the  law  of  the  place  (n).  Subscription  by  the  com- 
missioner who  takes  the  proof  is  indispensable,  not  only  in  civil 
cases  (o),  but  also  in  depositions  taken  in  church  courts  {p).  And 
where  part  of  a  deposition  had  been  taken  on  a  paper  apart,  and 
had  been  sealed  up  to  lie  in  retentis,  the  Court  held  that  the  want 
of  the  commissioner's  signature  to  it  was  fatal,  although  the  doc- 
quet  on  the  envelope  was  signed  by  him,  and  although  the  signed 
docquet  at  the  end  of  the  report  referred  to  the  separate  paper  (r). 

Each  page  of  the  report  ought  to  be  authenticated  by  the  wit- 
ness and  commissioner.  But  it  will  be  valid,  if  each  separate  sheet 
is  so  («). 

The  report  ought  also  to  be  signed  by  the  clerk  to  the  proof. 
This,  however,  is  not  essential  (t). 

§  2032.     The  foregoing  rules  as  to  the  mode  of  writing  and 

(Q  Brown  v.  Her.  of  Kilbcrrj,  1826»  8  S.»  480 ;  affd.,  8  W.  S.,  441~Dunbar  v.  Pres- 
bytery of  Auchterarder,  1849,  12  D.,  284. 

(m)  See  Ferguson  o.  Skirving,  1860,  12  D.,  1145 ;  affd.,  1  Macq.,  282. 

(n)  In  Dayidson  v,  E.  Middleton,  1678,  M.,  4432,  wliere  the  oath  on  reference  of  a 
Scotsman  residing  abroad  was  reported  under  the  hand  and  seal  of  the  foreign  judge 
(who  acted  as  commissioner),  according  to  the  forms  of  his  own  law,  the  Court  directed 
the  party  to  be  re-examined  and  to  sign  his  second  deposition.  But  in  Burnet  v.  Lut- 
gme,  1676,  M.,  4483,  where  the  subscription  of  a  foreigner,  examined  on  commission 
abroad,  was  awanting,  the  Court  sustained  his  deposition,  which  was  adminiculated  and 
adhered  to  by  him  in  a  letter  under  his  hand.  In  Cumming  v.  Kennedy,  1 707,  M., 
4488,  where,  instead  of  the  original  report  of  the  commission  signed  by  the  witnesses, 
an  extract  of  it  signed  by  the  judge  and  clerk  was  produced,  the  Court  admitted  this, 
on  account  of  the  practice  of  the  foreign  country  to  retain  the  originals  of  such  docu- 
ments and  only  give  out  extracts.  See  Tait  Ev.,  486.  If  the  witnesses  have  died,  their 
unsigned  depositions  wiU  probably  be  admitted,  provided  they  are  formal  according  to 
the  law  of  the  foreign  country;  see  Falconer  v,  Einnear,  1684,  M.,  1760;  12,684; 
16,693— iSu/mi,  i  1932.  (o)  Bobb  v,  Campbell,  1824,  8  S.,  801— Strachan  v. 

Tomlins,  1826,  ib.,  560— Baxter  v.  Kilgour,  1825,  ib.,  696— M'Phun  v.  Reid,  1886, 
14  S.,  889.  The  Court  refused  to  overlook  this  irregularity  where  the  parties  agreed  to 
waive  all  objections  on  account  of  it ;  case  mentioned  by  Lord  Mackenzie  in  A  B,  1888, 
16  S.,  681.  (/>)  Lord  Ivory's  Note  in  Dunbar  v.  Presbytery  of  Auchterarder, 

1849,  12  D.,  284.  (r)  Clelaud  i;.  M'Lellan,  1861, 18  D.,  604. 

(<)  L.  Ivory's  Note  in  Dunbar  v.  Presbytery  of  Auchterarder.    See  supra,  i  669. 

(t)  Robertson  v.  Mason,  1841,  4  D.,  169>— Sutherland  o.  Presb.  of  Dornoch,  1850, 
13  D.,  190. 

2  H  2 
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1180  WRITING  THE  DEPOSITIONS.  §  2032- 

authenticating  depositions  used  to  apply  to  cases  in  the  SheriflF- 
courts.  But  a  recent  statute  has  enacted  that  in  these  the  evidence 
shall  be  led  before  the  Sheriff  (or  Sheriff'-substitute),  "  who  shall, 
with  his  own  hand,  take  a  note  of  the  evidence,  setting  forth  the 
witnesses  examined  and  the  testimony  given  by  each,  not  by  ques- 
tion and  answer,  but  in  the  form  of  a  narrative,  and  the  documents 
adduced,  and  any  evidence,  whether  oral  or  written,  tendered  and 
rejected,  with  the  ground  of  such  rejection,  and  a  note  of  any  ob- 
jections taken  to  the  admission  of  evidence,  whether  oral  or  writ- 
ten, allowed  to  be  received ;  •  .  .  .  and  the  note  of  the 
evidence  given  by  each  witness  shall  be  read  over  to  him  by  the 
Sheriff,  and  signed  by  the  witness  (if  he  can  write)  on  the  last 
page,  in  open  Court,  before  the  witness  is  dismissed "  (u).  And  if 
the  Sheriff  "  is  unavoidably  prevented  from  taking  such  notes  with 
his  own  hand,  he  shall  dictate  the  same  to  any  competent  person 
he  may  select"  (x), 

§  2033.  In  jury  trials  in  civil  cases  the  depositions  are  not  for- 
mally reduced  to  writing ;  but  the  judge  takes  notes  of  them  in 
order  to  guide  himself  in  charging  the  jury.  These  notes  are  also 
used  in  place  of  a  formal  record  of  the  proof  when  the  Court  deal 
with  bills  of  exception  and  motions  for  new  trial  on  the  ground  of 
verdict  against  evidence.  The  party  applying  for  a  new  trial,  how- 
ever, is  not  entitled  to  obtain  from  the  judge  who  presided  a  copy 
of  his  notes,  unless  the  Inner  House,  on  a  motion  to  that  effect,  de- 
sire such  copy  to  be  furnished  (y).^ 

The  former  practice  in  trials  in  the  Justiciary  Court,  and  in 
criminal  trials  before  the  Sheriff  with  a  jury,  was  to  take  down  the 
evidence  ad  longum  in  writing  («).  But  it  was  enacted  a  number 
of  years  ago,  that  in  the  Justiciary  Court  the  evidence  should  not 
be  taken  down  except  in  the  judge's  notes ;  power  being  reserved 
to  proceed  in  the  old  form  in  any  case  where  the  Court  might  see 
cause  (a).     A  similar  change  was  afterwards  introduced  in  regard 

(u)  16  and  17  Vict.,  c.  80,  J  10.  (z)  lb.  (y)  A.  S.,  16Ui  Feb.  1841, 

i  86— See  Mnrray  v.  Murray,  1889,  1  D.,  868,  where  the  Court  refused  an  application 
to  aUow  the  notes  to  be  printed,  because  there  was  no  motion  for  a  new  trial  before  the 
Court,  but  only  a  question  as  to  the  interpretation  of  the  oath  on  reference  of  the  party 
who  had  got  the  veidict.  (z)  2  Hume,  882—2  Al.,  648. 

(a)  21  Geo.  II,  c.  19,  {  7—28  Geo.  Ill,  c.  46,  §?  8,  4. 


1  When  a  case  has  been  tried  before  a  Lord  Ordinary  and  a  jury,  the  application 
for  the  judge's  notes  of  evidence,  with  a  view  to  a  motion  for  a  new  trial,  should  be 
made  to  the  Lord  Ordinary,  and  not  to  the  Inner  House ;  CampbeU  v,  McLaren,  1868, 
1  Macph..  216. 
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to  criminal  trials  by  jury  before  Sheriffs ;  and  it  was  provided  "  that 
the  judge  trying  such  causes  or  prosecutions  shall  preserve  and  duly 
authenticate  the  notes  of  the  evidence  taken  by  him  in  such  trial, 
and  shall  exhibit  the  same  or  a  certified  copy  thereof  in  case  the 
same  should  be  called  for  by  the  Court  of  Justiciary"  (6). 

§  2034.  A  formal  record,  however,  is  preserved  of  the  evidence 
emitted  by  a  witness  who  is  suspected  of  perjury.  In  such  cases 
the  deposition  is  taken  down  by  the  clerk  of  court,  and,  after  being 
read  over  to  the  witness,  is  authenticated  by  his  subscription  and 
that  of  the  judge,  or  by  the  judge  alone  if  the  witness  cannot 
write  (c). 

§  2036.  In  criminal  trials  before  Sheriff's,  Justices  of  the  Peace, 
and  other  inferior  courts  without  a  jury  (under  the  exceptions  to  be 
noticed  immediately),  the  depositions  are  taken  down  by  the  clerk 
of  court,  and  signed  by  the  witnesses  (if  they  can  write)  and  by 
the  judge  (d).  This  is  not  necessary  when  Sheriff's  try  cases  imder 
the  police  jurisdiction,  conferred  on  them  by  9  Geo.  IV,  c.  29 ;  but 
the  Sheriff  must  take  and  preserve  a  note  of  the  evidence,  and  ex- 
hibit it  or  a  certified  copy  when  required  by  the  Court  of  Justi- 
ciary (c).  In  trials  before  Magistrates,  under  the  "  Police  and  Im- 
provement" Act  of  1850,  "  no  other  record  shall  be  kept  of  the  pro- 
ceedings except  the  complaint  and  the  judgment  pronounced  there- 
on" (/) ;  and  a  clause  dispensing  with  any  record  or  note  of  the 
evidence  occurs  in  the  Police  Acts  of  most  large  towns. 


CHAPTER  X. — OP  CIRCUMDUCTION. 

§  2036.  In  civil  cases,  where  a  party  has  obtained  an  order  for 
a  proof  on  commission,  or  before  a  Sheriff  without  a  jury,  and  the 
term  for  leading  the  proof  with  its  prorogations  (if  any)  has  ex- 
pired, the  other  party  may  obtain  an  interlocutor  of  circumduc- 
tion (a) ;  which  is  a  formal  declaration  by  the  judge  that  the  term 

(6)  9  Geo.  IV,  c.  29,  J  17.  (c)  1  Hume,  876,  6— Burnett,  662—1  Al., 

478,  9.  {d)  9  Geo.  IV,  c.  29,  }  18—2  Al.,  648.    Sentences  of  police  courts 

and  of  justices  have  been  sot  aside  on  account  of  this  not  having  been  done ;  Philips  v. 
Cross,  1848.  J.  Shaw,  189— Christie  v.  Adamson,  1868,  1  Irv.,  298— Penman  v.  Watt, 
1846,  2  Broun,  686.  («)  9  Geo.  IV,  c.  29,  |  20.  (/)  13  and  14  Vict., 

c.  33,  i  848.  (a)  Stair,  4,  4C,  6— Ersk.,  4,  2,  82.     The  interlocutor  is  in  these 
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16  closed.*  It  has  been  held  that,  in  point  of  form,  circumduction 
is  necessary  before  the  Court  enter  upon  the  merits  of  the  case  (6). 
But  this  is  not  strictly  observed  in  practice  in  the  Supreme  CJourt 
Circumduction  is  premature  so  long  as  appeals  against  deliverances 
by  the  commissioner  in  the  course  of  the  proof  are  undisposed  of  (c). 
§  2037.  After  circumduction  the  chequer  is  closed  against  any 
evidence,  or  further  evidence  (as  the  case  may  be),  on  the  points  to 
which  tlie  previous  order  for  proof  applied  (d).  And  if  a  pursuer 
has  led  no  evidence  upon  a  specific  and  independent  ground  of  ac- 
tion, and  circumduction  has  passed  against  him,  it  would  seem  that 
he  is  not  entitled,  under  the  act  3  and  4  Vict.,  c.  69,  §  4  (e),  to 
examine  the  defender's  witnesses  on  that  branch  of  the  case  C/")- 
But  circumduction  will  be  opened  up  wherever  that  is  fair  and  rea- 
sonable in  the  circumstances  (gr) ;  the  Court,  however,  refusing  to 
do  so  if  the  party,  whether  from  negligence  or  with  a  view  to  delay, 
has  obtained  repeated  prorogations  of  the  term  without  availing 
himself  of  them  (A).^ 


CHAPTER  XI. — OF  THE  NUMBER  OF  WITNESSES  REQUIRED  TO  PROVE 
THE  ISSUE  OR  LIBEL — AND  OF  CORROBORATIVE  TESTIMONY. 

§  2038.  By  the  law  of  Scotland  the  testimony  of  one  witness, 
however  credible,  is  not  full  proof  of  any  ground  of  action  or  de- 
terms, — "  The  Lord  Ordinary  (or  Sheriff)  circumdaces  the  term  for  preying."  Shand'a 
Pr.,  860  (note).  (b)  Renny  ».  Cnthell,  1800,  Hume  D.,  494. 

(e)  Hook  V.  Hook,  1851,  14  D.,  89— See  also  Aitken  v.  Weir,  1840,  2  D.,  1029. 

{d)  Stair,  4,  46,  6— Ersk.,  4,  2,  82— -Shand'a  Pr.,  860.  {e)  See  wpra, 

I  1979.  (/)  See  A  B  ».  C  D,  1844,  6  D.,  1148.  (^)  Lindsay  v, 

Thomson,  1839, 1  D.,  484— Aitken  v.  Weir,  1840,  2  D.,  1029-Shand'8  Pr.,  860— See 
also  M'Lean  v.  Elder,  1829,  8  S.,  66— Duffas  r.  Mag.  of  Wick,  1881,  4  De.  and  And., 
888.  (A)  Finlayson  ».  Mackenzie,  1829,  7  S.,  717— Sharp  v.  King's  Tr.,  1838, 

16  S.,  669— Binnie  v.  Binnie,  1848,  11  D.,  89— Montgomery  v.  M*Clung,  1848,  ib..  131. 


1  When  the  period  for  taking  proof  under  a  commission  has  expired,  the  proper 
course  is  to  move  the  Court  to  renew  the  commission.  A  motion  to  prorogate  is  incom- 
petent, and  any  procedure  following  on  such  a  motion  (including  the  interlocutor  of 
circumduction)  has  been  held  irregular ;  Aikman  i?.  Cockbum,  1867,  19  D.,  279. 

2  As  to  circumstances  in  which  the  Court  has  refused  to  recall  interlocutor  of  ciicum< 
duction,  see  Sutherland  v.  Johnson,  1866,  18  D.,  626— See  also  Pat^raon  v.  Mackenzie, 
1866,  18  D.,  668,  where  the  Court  refused  to  recall  interlocutor  of  circumduction  though 
ret  noviter  was  pleaded. 
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fence,  either  in  a  civil  or  criminal  cause  (a).  Accordingly,  if  the 
only  evidence  in  support  of  a  case  is  the  uncorroborated  testimony 
of  one  witness,  it  is  the  duty  of  the  Court  to  direct  the  jury  that 
the  proof  is  not  sufficient  in  point  of  law  (b).^ 

§  2039.  But  this  rule  does  not  require  that  two  witnesses 
should  swear  to  every  fact  in  the  case.  The  direct  evidence  of  one 
witness,  supported  by  facts  and  circumstances  is  sufficient  (c).  In 
cases  of  theft  proof  by  one  witness  of  the  essential  fact,  that  the 
articles  belong  to  the  person  from  whom  they  are  alleged  to  have 
been  stolen,  combined  with  evidence  from  other  sources  of  circum- 
stances clearly  pointing  to  the  prisoner  as  the  thief,  is  every  day 
sustained  as  full  proof  (d) ;  and  in  trials  for  rape  there  is  seldom 
any  direct  proof  of  the  fact  of  violence  beyond  the  statement  of  the 
woman,  the  proof  being  completed  by  corroborative  circumstances. 
An  admission  of  guilt  in  the  prisoner's  declaration,  with  the  evi- 
dence of  one  witness,  will  be  complete  proof  in  a  criminal  case  (e). 
In  an  action  of  damages  for  uttering  the  same  slander  on  two  or 
more  occasions,  the  case  may  go  to  the  jury  on  the  evidence  of  one 
witness  to  each  instance,  for  the  witnesses  mutually  corroborate 
each  other  (/).^  If,  however,  the  slanders  are  diflferent,  they  must 
be  proved  independently  (g).    Again,  a  libel  charging  several  acts 

(o)  stair,  4,  43,  1,  2,  8—2  Hume,  882— Burnett,  509—2  Al.,  661— Tait  Ev.,  487— 
M'Lachlan  v,  CampbeU,  1822,  1  S.,  802— DougaU  v.  DougaU,  1888,  11  S.,  1020.  Ac- 
cordingly, in  an  action  of  reduction  of  a  deed  on  the  ground  of  forgery  or  informality  in 
the  execution,  the  evidence  of  one  of  the  instrumentary  witnesses  in  favour  of  the  pur- 
suer is  not  full  proof;  Cleland  v,  Cleland,  1887  (first  trial),  16  S.,  1246,  supra,  i  916, 
note  (u),  (6)  See  Cleland  v.  Cleland,  supra,  (e)  See  this  illustrated  in 

Stair,  4,  48^2—2  Hume,  384— Burnett,  611—2  Al.,  661— Tait  Ev.,  438— Macf.  Pr.,  227 
—Murray  v.  Tod,  1817,  1  Mur.,  280— Eraser  v.  Maitland,  1818,  2  Mur.,  33— Smith  v. 
Jameson,  1819,  ih..  102— Mackay  v,  Waddel,  1820,  ib.,  205.  {d)  1  Al.,  824. 

(e)  Burnett,  519—2  Al.,  552.  (/)  Landles  v.  Gray,  1816,  1  Mur..  79— 

Ramsay  v.  Naime,  1833,  11  S.,  1088 ;  1046— Dougall  v.  Dougall,  ib.,  1020— Tait  Ev., 
488— Macf.  Pr.,  227.  (ff)  See  Dougall  v.  Dougall,  tupra.    In  CuUen  v,  Ewing, 

1882,  10  S.,  497,  which  was  an  action  of  damages  for  uttering  against  the  pursuer 
slanders  of  the  same  tenor  in  a  judicial  pleading  and  in  conversation,  the  Lord  Presi- 
dent (Hope)  directed  the  jury  that  the  judicial  slanders  were  a  corroboration  of  the  evi- 
dence of  one  witness  as  to  the  conversations,  sufficient  to  constitute  full  proof.  But,  on 
the  case  being  appealed,  Lord  Wynford  stated  that  he  entertained  great  doubts  upon 
the  point;  6  W  S.,  677 ;  681. 


1  See  as  to  the  evidence  required  where  soeti  ermmtM  adduced,  H.  M.  Adv.  v.  Camp- 
bell, 2  Irv.,  282,  tt^a,  U  1694,  1697,  et  seq. 

'  Where  of  three  slanderous  averments  two  ore  justified  by  proof  of  the  veriUu^  the 
uttering  of  the  third  is  not  proved  by  the  evidence  of  one  witness ;  Wilson  v.  Weir  and 
Strang,  1861,  24  D.,  67. 
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of  adultery  with  the  same  person  may  be  proved  by  the  evidence 
of  one  witness  to  each  act  (A).  It  would  even  seem  that  one  'wit- 
ness to  each  of  several  acts  of  adultery  with  different  persons  Twill 
be  sufficient  in  point  of  law.  At  least  it  has  been  held  in  England 
—where  the  evidence  of  one  witness  uncorroborated  is  not  sufficient 
in  tliis  class  of  cases  (i), — that  a  credible  person  swearing  to  crimi- 
naUty  with  one  woman,  corroborated  by  another  witness  to  each  of 
certain  unsuccessful  .attempts  upon  the  virtue  of  others,  is  full  and 
cAnvincing  proof  {j). 

§  2040.    In  criminal  cases,  also,  where  several  acts  of  the  same 
crime  are  charged,  the  proof  of  them  will  be  sufficient  in  point  of 
law,  although  there  should  only  be  one  witness  to  each  act,  as,  for 
example,  in  a  charge  of  several  acts  of  incest  with  the  same  per- 
son (Ar),  or  a  charge  of  suborning  several  persons  as  witnesses  in  the 
same  trial  (Z),  or  of  several  assaults  upon  the  same  individual  about 
the  same  time.     In  such  cases  the  diff^erent  acts  are  repetitions  of 
the  same  offence,  springing  from  the  same  impulses  or  motives,  and 
unquestionably  the  proof  of  one  of  them  strengthens  the  probability 
that  another  took  place.     In  like  manner,  in  a  charge  of  treason 
by  two  or  more  overt  acts  of  the  same  description,  proof  by  one 
witness  to  each  act  is  sufficient  (m). 

§  2041.  The  ordinary  rule,  however,  applies  where  the  acts 
cliarged  are  only  independent  instances  of  the  same  kind  of  crime 
or  off*ence,  as,  for  example,  several  charges  of  theft  or  robbery  (n), 
uttering  forged  notes  to  several  persons  at  different  times  and 
places  (o).  Yet  even  in  this  class  of  cases  different  offences  may 
be  so  related  that  proof  of  one  of  them  will  supplement  defective 
evidence  in  another ;  as,  for  example,  where  several  acts  of  house- 


(A)  Mack.  Gr.,  2,  26,  14  (vol.  ii,  p.  259),  and  case  of  Maxwell  there  cited->2  Hume, 
885— Burnett,  511—2  Al.,  652— Tait  Ev.,  488— Ly.  Milton  t;.  L.  Milton,  1667,  M.. 
12,036— Murray  ».  Murray,  1847,  9  D.,  1556— Sim  v.  Sim,  18^4,  12  S.,  688.  In  the 
latter  case  the  Court  held  the  evidence  to  be  8u£Scient  in  point  of  law,  but  insufficient 
to  satisfy  their  minds  of  the  fact,  as  they  did  not  believe  the  witnesses. 

(i)  Evans  v.  Evans,  1844,  1  Robertson's  Ec.  Ca.,  165— Simmons  p.  Simmons.  1847, 
11  Eng.  Jur.,  880.  (/)  Forster  v.  Forst^r.  1790,  1  Hag.  Con.  R.,  144— 

Soilleux  V,  Soilleux,  1802,  ib.,  878.  But  criminal  acts  with  other  persons  may  not  be 
proved,  unless  they  are  libelled  on ;  otherwise  the  defender  could  not  be  prepared  with 
counter  evidence,  if  the  allegations  were  untrue  ;  King  t».  King,  1842,  4  D.,  590. 

(k)  Hume,  «/f?ra— Burnett,  supra — Al.,  supra — Tait  Ev.,  tupra. 

{I)  Soutar  and  Others,  1738,  Hume,  supra.  (m)  7  Will.  Ill,  c.  8.  §J  2,  4 

— Cliarge  of  Lord  PrcR.  Hope  to  Grand  Jury  in  1  Trea.  Tr.,  26,7—2  Russ.,  Cr.,  944— 
Taylor,  645.  («)  2  Hume,  885— Burnett,  512^2  Al.,  552. 

(o)  Hume,  supra. 
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breaking  are  committed  on  the  same  night  about  the  same  place, 
by  cutting  a  pain  of  glass  with  a  diamond,  going  down  a  chimney, 
or  in  some  other  peculiar  way.  The  unity  of  character  in  such 
cases  makes  it  highly  probable  that  they  were  all  parts  of  one 
thieving  expedition,  and  it  is  thought  that  the  Court  would  not  re- 
quire the  prosecutor  to  withdraw  one  of  the  charges,  because  the 
direct  evidence  of  one  witness  to  it  was  not  corroborated  by  circum- 
stances connected  with  that  charge  individually, 

§  2042.  Again,  where  the  proof  consists  of  circumstantial  evi- 
dence alone,  it  is  not  necessary  for  each  it^m  of  it  to  be  established 
by  two  witnesses  (p).  The  mutual  interlacing  and  coincidence  of 
the  circumstances  themselves  form  an  ample  corroboration  of  the 
witnesses  who  depone  to  them.  Indeed  it  is  far  more  difficult  to 
fabricate  a  consistent  circumstantial  proof,  where  the  evidentiary 
facts  come  from  independent  sources,  than  to  get  two  false  wit- 
nesses to  concur  in  a  direct  proof  of  the  ground  of  action  or  de- 
fence (r). 

§  2043.  The  law  of  England  recognises  a  different  rule  from 
that  which  has  been  thus  noticed  ;  the  evidence  of  one  witness,  if 
believed  by  the  jury,  being  sufficient  in  almost  all  cases  (»).  Yet, 
as  has  been  weU  observed  (<),  this  difference  is  more  apparent  than 
real ;  for  the  credibility  of  a  single  witness  can  seldom  be  ascer- 
tained without  corroborating  circumstances,  the  want  of  which 
often  leads  to  an  acquittal  on  the  advice  of  the  Court ;  while,  in 
Scotland,  the  absence  of  a  second  witness  may  be  supplied  by  cir- 
cumstances, and,  if  there  is  such  corroboration,  it  lies  with  the  jury 
to  say  whether  they  believe  the  whole  evidence. 

§  2044.  In  concluding  this  subject,  a  word  or  two  may  be 
added  upon  corroboration  and  contradiction  in  testimony.  The 
natural  and  common  characteristic  of  truthful  testimony  coming 
from  different  persons  is  consistency,  that  of  false  evidence  is  dis- 
crepancy ;  and  the  more  numerous  the  circumstances  over  which 
the  examination  extends,  the  more  likely  is  it  to  bring  out  one  or 
other  of  these  qualities,  as  the  case  may  be.  This  is  true  in  an  espe- 
cial manner  where  the  examination  has  been  extended  to  minute  and 
unimportant  circumstances,  upon  which  the  witnesses  are  not  likely 

(p)  2  Hume,  885—2  Al.,  661— Tait  Ev.,  438.  (r)  See  this  Bubjeot  fully 

couBidered  wpra,  §§  280,  et  aeq.  («)  Taylor,  646,  et  ar^.— Best  Pr.  of  Ev., 

2  669 — 2  Ru88.  Cr.,  944.  The  exceptions  from  this  nile  are  treason,  perjury,  and  cases 
in  the  ecclesiastical  courts;  Taylor  and  Best,  ib. — Svpra,  {  2089,  (•). 

(i)  2  Al.,  664. 
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to  have  expected  interrogation.  At  tlie  same  time,  complete  uni- 
formity is  not  to  be  expected  in  genuine  evidence.  The  human 
mind  is  so  constituted  that  different  persons  who  witness  the  same 
occurrence  seldom  or  never  receive  precisely  the  same  idea  of  it ; 
circumstances  which  arrest  the  attention  of  one  of  them  passing 
unobserved  by  another,  and  even  the  same  circumstances  presenting 
themselves  in  different  aspects,  according  to  the  prepossessions  or 
temperaments  of  the  individuals  who  perceive  them.  No  less  di- 
verse are  the  memories  of  different  men,  for  not  only  are  there  de- 
grees of  general  retentiveness,  but  also  some  persons  have  peculiar 
aptitudes  for  recollecting  facts  which  most  men  soon  forget,  while 
others  have  corresponding  deficiencies  in  memory.  The  consequence 
is,  that  two  eye-witnesses  to  the  same  occurrence  seldom  or  never 
tell  precisely  the  same  story,  the  extent  of  diversity  increasing  with 
the  interval  since  the  date  of  the  transaction.  Such  discrepancies, 
therefore,  as  can  be  accounted  for  on  this  ground  do  not  impair  the 
credibility  of  witnesses  whose  general  statements  are  in  ujiison. 
Nay,  if  along  with  them  there  are  coincidences  on  casual  and 
minute  circumstances  on  which  preconcert  is  improbable,  the  narra- 
tives will  have  the  ordinary  characteristics  of  truth ;  whereas,  if  a 
set  of  witnesses  repeat  the  same  story  in  nearly  the  same  words, 
there  is  considerable  risk  of  the  uniformity  being  artificial  (u). 

(u)  This  subject  is  very  ably  treated  by  Archdeacon  Paley  in  his  Horse.  Panlinae, 
and  his  Evidences  of  Christianity.  In  the  latter  work  he  observes, — "  I  know  not  a 
more  rash  or  nnphilosophical  conduct  of  the  understanding  than  to  reject  the  substance 
of  a  story  by  reason  of  some  diversity  in  the  circumstances  with  which  it  is  related.  The 
usual  character  of  human  testimony  is  substantial  truth  under  circumstantial  variety. 
This  is  what  the  daily  experience  of  courts  of  justice  teaches.  When  accounts  of  a 
transaction  come  from  the  mouths  of  different  witnesses,  it  is  seldom  that  it  is  not  pos- 
sible to  pick  out  apparent  or  real  inconsistencies  between  them.  These  inconsistencies 
are  studiously  displayed  by  an  adverse  pleader,  but  oftentimes  with  little  impression 
upon  the  minds  of  the  judges.  On  the  contrary,  a  close  and  minute  agreement  induces 
the  suspicion  of  confederacy  and  fraud.  When  written  histories  touch  upon  the  same 
scenes  of  action,  the  comparison  almost  always  affords  grounds  for  the  like  reflection. 
Numerous  and  sometimes  important  variations  present  themselves,  not  seldom  also,  ab- 
solute and  final  contradictions ;  yet  neither  one  nor  the  other  are  deemed  sufficient  to 
shake  the  credibility  of  the  main  fact ";  Paley  Evid.  of  Christianity,  part  iii,  cb.  1. — 
See  also  mjpra,  I  2024  (y). 
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BOOK   FOURTH. 

OF  REAL  EVIDENCE,  OR  EVIDENCE  DERIVED  FROM 

THINGS. 


§  2045.  Real  evidence,  or  evidence  derived  from  things,  is  di- 
vided by  Jeremy  Bentham  into — 

!•  The  subject  matter  of  the  offence — e.gr.,  the  person  killed  or 
hurt;  the  thing  stolen  or  damaged;  the  document  forged;  the 
genuine  money  diminished ;  or  the  counfeit  money  fabricated. 

2.  The  fruits  of  the  offence — e.gr.,  in  cases  of  depredation,  the 
goods  taken  ;  in  cases  of  forgery,  the  profit  obtained. 

3.  The  instruments  of  the  offence — e.y.,  in  the  case  of  homicide 
or  other  bloody  injury,  the  pistol,  sword,  knife,  &c.;  in  the  case  of 
depredation  by  housebreaking,  the  picklock,  keys,  crow  or  chisel,  or 
the  ladder ;  in  cases  of  incendiarism,  the  combustibles  ;  in  cases  of 
forgery,  the  engraving  plates,  and  instruments  for  fabrication ;  in 
cases  of  monetary  forgery,  the  coining  tools. 

4.  Materials  of  the  subject-matter  of  the  offence,  or  of  the  in- 
struments, when  they  happen  to  have  anything  appropriate  in  their 
nature,  exclusively  or  peculiarly  fitting  them  for  being  converted 
into  instruments  of  the  offence : — Examples,  silver  or  gold  in  plates 
or  other  suspicious  forms,  where  the  offence  is  coining  ;  laurel 
leaves  for  distillation,  in  cases  of  poisoning ;  drugs  calculated  for 
adulteration,  found  in  the  possession  of  dealers  charged  with  adul- 
terating articles. 

5.  Receptacles  inclosing  or  having  inclosed  the  subject-matter, 
fruits  or  instruments  of  the  offence — for  example,  the  clothes  of  the 
person  injured;  the  ship,  room,  closet,  case  in  which  the  goods 
stolen  or  destroyed,  or  the  instrument*  of  the  offence,  were  con- 
tained. 
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6.  Bodies  circumjacent  (though  detached)  with  reference  to  any 
of  the  objects  above  enumerated.  Examples — ^the  floor,  chair,  or 
bed  where  the  person  killed  or  injured  was ;  the  pathway  spotted 
by  his  blood. 

"  It  is  in  virtue  of  some  peculiarity  in  their  condition  that  the 
things  in  question  are  qualified  to  become  sources  of  real  evidence, 
of  evidentiary  facts,  with  reference  to  the  modification  of  delin- 
quency in  question — the  fact  indicated  "  (a). 

The  effect  which  these  articles  may  have  in  proving  the  issue 
has  been  considered  at  some  length  in  treating  of  circumstantial 
evidence  (b).  Here  it  is  only  necessary  to  notice  shortly  the  rules 
as  to  producing  them  and  making  them  available. 

§  2046.  In  the  criminal  courts  there  are  two  different  ways  in 
which  real  evidence  may  be  used.  It  may  either  be  a  formal  pro- 
duction, that  is,  an  article  to  be  used  substantively  as  part  of  the 
evidence  in  the  case,  being  exhibited  to  the  different  witnesses,  and 
produced  in  process  ;  or  it  may  be  brought  into  Court  by  a  witness 
as  illustrative  of  his  evidence,  being  taken  away  with  him  when  he 
leaves  the  witness-box.  In  order  to  allow  any  article  to  be  used 
for  the  Crown  for  the  former  purpose  it  must  be  libelled  on,  and 
lodged  with  the  clerk  of  court  in  due  time  before  the  trial,  the 
period  required  being  usually  two  days  (c)}  But  neither  of  these 
proceedings  is  necessary  in  regard  to  articles  which  are  merely  used 
by  witnesses  to  illustrate  their  evidence  (d ).  Productions  to  be 
used  properly  as  evidence  in  exculpation,  and  not  merely  by  wit- 
nesses for  the  prisoner  to  illustrate  their  testimony,  must  in  strict- 

(a)  Benth.  Rat.  of  Jud.  Ev.,  book  iv,  chap.  8,  }  1  (vol.  iii.  p.  81  of  ed.  1827). 

(b)  Supra,  i  248,  ei  teq.  (e)  2  Hume.  887,  ft  «e^.— BeU's  Notes,  27a— 
2  Al.,  588,  et  teq.  If  the  time  is  not  sufficient  to  enable  the  prisoner's  counsel  to  be  in- 
structed with  reference  to  the  productions  on  account  of  their  number  and  importance, 
the  Court  will  postpone  the  trial  on  a  motion  to  that  effect.  (d)  2  Hume,  894 
—2  Al.,  614— Bellas  Notes,  278. 


1  The  inventory  of  productions  in  a  criminal  libel  contained  "  a  pair  of  scissors.** 
On  these  being  shewn  to  a  witness,  it  was  objected  that  they  had  never  been  in  the 
hands  of  the  clerk ;  and  it  was  argued,  that  if  an  article  was  not  produced  In  the  derk^s 
hands,  the  panel  was  entitled  to  conclude  that  it  would  not  be  used  against  him.  It  ap- 
peared that  the  scissors  had  not  been  in  the  clerk's  hands,  but  that  no  application  to  see 
them  had  been  made  to  him  by  the  panel's  agents.  The  Court  repelled  the  objection, 
Lord  Ivory  observing,  "  If  application  had  been  made  to  the  circuit-clerk,  and  the  pro- 
ductions had  not  been  forthcoming,  the  case  might  have  been  very  different ";  H.  M. 
Adv.  i>.  Davidson,  1856,  2  Irv.,  151.  See  also  H.  M.  Adv.  v.  Kerr,  1857,  2  Irv.,  608— 
H.  M.  Adv.  V,  Wilson,  1857,  2  Irv.,  626— H.  M.  Adv.  p.  Aimers,  1867,  2  Irv.,  725— H. 
M.  Adv.  t».  Watt,  1859,  8  Irv.,  889— H.  M.  Adv.  v.  Fairweather,  1861,  4  Irv.,  119. 
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iiess  be  lodged  with  the  clerk  of  court  not  later  than  the  day  before 
the  trial  (c). 

In  trials  by  jury  in  civil  causes  "  all  plans,  maps,  models,  or 
other  such  productions  proposed  to  be  used  at  the  trial  of  a  cause, 
must  be  lodged  eight  days  before  the  trial  with  the  clerks  (afore- 
said) at  the  office  in  the  Register  House,  if  the  trial  is  to  be  in 
Edinburgh ;  and  either  with  the  said  clerks  or  with  the  sheriflF- 
clerk  of  the  county  town  where  the  trial  is  to  be  held,  if  the  cause 
is  to  tried  on  the  circuit ;  and  notice  of  the  lodging  thereof  shall  be 
at  the  same  time  served  on  the  opposite  agent ;  and  no  other  pro- 
ductions shall  be  allowed  to  be  used  at  the  trial,  unless  by  permis- 
sion of  the  Court,  on  its  being  made  out  on  oath,  to  the  satisfaction 
of  the  Court.,  that  such  productions  could  not  be  lodged  in  time  "  (/). 
But  it  is  competent  in  civil,  as  in  criminal,  cases  for  a  witness  to 
use  an  article  to  illustrate  his  evidence,  without  its  being  lodged  in 
terms  of  this  rule,  provided  he  takes  it  away  with  him,  and  it  is 
not  used  as  in  itself  real  evidence  for  the  party. 

The  detailed  rules  on  these  subjects  will  be  found  in  works  upon 
practice  (g). 

§  2047.  The  uniform  practice  in  the  criminal  courts  is  to  libel 
on,  and  (if  they  are  portable)  to  produce  all  articles  of  real  evi- 
dence, upon  the  identification  or  appearance  of  which,  or  any  cir- 
cumstances in  their  condition,  the  witnesses  are  to  be  examined. 
Where  they  are  too  large  to  be  produced,  models,  or  plans  and 
drawings  of  them,  are  often  used  in  their  stead.  The  production 
of  articles  examined  upon  is  a  most  useful  practice,  for  it  enables 
the  witnesses  to  give  their  evidence  with  confidence  and  precision, 
while  it  affords  to  the  jury  an  opportunity  of  judging  for  themselves 
on  many  matters  on  which  there  is  no  reason  why  they  should  form 
their  opinions  at  second-hand.  Moreover,  it  follows  from  the  rule 
which  requires  the  best  evidence ;  for  the  characteristics  and  ap- 
pearances of  the  different  articles,  the  marks  upon  them,  and  other 
similar  matters,  cannot  be  so  satisfactorily  proved  by  mere  descrip- 
tion as  by  exhibition  of  the  things  themselves.  At  the  same  time, 
there  does  not  seem  to  be  any  absolute  rule  that  either  the  subjects 
or  the  instruments  of  a  crime,  or  any  other  article  of  real  evidence, 
must  be  produced  in  order  to  admit  of  witnesses  being  examined 
with  reference  to  them.  The  decisions  on  the  point  are  somewhat 
contradictory. 

(0  See  Harper,  1842,  1  Broun,  441.  (/)  A.  S.,  16th  Feb.  1841,  i  18. 

But  the  period  may  be  shortened  by  consent  of  parties,  lb.,  {  42.  (^)  2  Hume, 

889,  et  ««g.—2  Al.,  588,  et  «e^.— Macf.  Pr.,  81. 
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§  2048.  Baron  Hume,  in  noticing  the  question  "  how  far,  in 
cases  of  theft,  housebreaking,  and  the  like,  it  is  competent  to  inter- 
rogate the  witnesses  concerning  such  of  the  stolen  articles  as  are 
not  previously  produced  in  the  hands  of  the  clerk  of  court,  more 
especially  if  the  libel  has  not  described  these  in  so  particular  a  way 
as  to  distinguish  them  from  all  other  articles  of  the  same  kind, " 
observes — "  It  is  obvious  that  no  such  law  could  with  any  colour  of 
reason  be  maintained  with  respect  to  certain  species  of  stolen  goods 
such  as  sheep,  horses,  or  cattle,  which  cannot  be  placed  in  the  cus- 
tody of  the  clerk.  But  in  the  case  even  of  such  articles  as  might 
be  produced,  this  pretention  has  justly  been  overruled  in  the  only 
instance,  so  far  as  I  know,  where  it  ever  was  advanced,  I  allude 
to  the  trial  of  John  Macdonald,  8th  July  1782  "  (g).  In  that  case 
the  prisoner's  counsel  objected  to  the  examination  of  witnesses 
upon  certain  stolen  articles  which  had  been  lodged  with  the  clerk 
of  court,  but  were  not  mentioned  specifically  in  the  libeL  The 
counsel  for  the  Crown  answered  {inter  alia)  that  there  is  no  rule  of 
law  that  in  a  trial  of  theft  the  stolen  goods  must  be  produced. 
Their  production  may  be  impossible,  yet  the  evidence  would  not  be 
the  less  complete  or  conclusive.  It  was  also  pleaded  that  the  wit- 
nesses might  have  produced  the  articles,  and  that  lodging  them 
with  the  clerk  of  court  was  an  indulgence  to  the  prisoner.  The 
Court  "  having  considered  the  foregoing  objection  and  answer  they 
repel  the  objection."  Here,  then,  it  appears  that  the  production  of 
the  stolen  articles  as  proper  evidence  for  the  Crown  was  held  not  to 
be  indispensable ;  and  Baron  Hume  gives  the  case  the  sanction  of 
his  high  authority. 

A  similar  decision  was  pronounced  on  circuit  in  a  trial  of  mali- 
cious mischief,  by  throwing  vitriol  on  the  cushion  of  a  carriage. 
The  cushion  not  being  libelled  on,  could  not  be  put  in  evidence, 
but  a  witness  in  whose  hands  it  had  been,  was  allowed  to  use  it  to 
illustrate  his  testimony,  on  condition  of  taking  it  away  when  he 
concluded  (A).  It  does  not  appear  that  the  prosecutor  stated  any 
reason  for  failing  to  put  the  damaged  article  in  evidence. 

Again,  in  a' trial  for  housebreaking,  where  the  production  of  the 
stolen  articles  was  prevented  in  consequence  of  an  objection  from 
the  prisoners  as  to  the  description  of  them  in  the  libel,  the  pri- 
soners were  found  guilty,  although  it  was  pleaded  that  the  prose- 
cutor had,  in  consequence  of  his  own  blunder,  failed  to  lay  before 


(g)  2  Hum©,  898.  (A)  Campbell,  1828,  2  Al.,  6l4. 
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the  jury  the  best  evidence  (i).  Here,  however,  the  articles  were  in 
court,  and  the  panels  could  not  have  been  prejudiced  by  their  not 
being  used  as  evidence  for  the  Crown. 

In  a  subsequent  case,  however,  where  certain  bank  notes  which 
were  libelled  on  as  stolen  and  to  be  produced,  had  been  all  along  in 
the  possession  of  one  of  the  witnesses,  who  was  about  to  produce 
them  in  the  course  of  his  examination.  Lord  Moncreiff  had  doubts 
as  to  the  competency  of  receiving  the  documents,  and  censured  the 
practice  as  loose,  whereupon  the  notes  were  withdrawn  (t).  And 
the  Court  held  it  incompetent  for  a  witness,  when  called  on  to  iden- 
tify a  key  libelled  on  as  a  stolen  article,  to  do  so  by  fitting  it  to  the 
lock,  which  was  in  the  hands  of  the  witness,  but  was  not  Ubelled 
on  (J). 

§  2049.  Even  where  an  article  of  real  evidence,  which  had  an 
important  bearing  on  the  case,  was  neither  produced  in  process 
nor  used  by  any  of  the  witnesses  to  illustrate  their  evidence,  the 
prosecutor  has  been  allowed  to  lead  proof  regarding  it.  Thus,  in  a 
trial  for  theft,  where  the  prisoner  objected  to  the  Crown  proving 
that  a  skeleton  key  found  on  the  person  of  the  panel,  but  not  pro- 
duced or  exhibited,  had  been  applied  to,  and  had  opened  the  lock 
of  a  cabinet  from  which  the  articles  were  said  to  have  been  stolen, 
the  objection  was  repelled,  with  the  observation  that  it  was  open  to 
the  counsel  for  the  panel  to  comment  to  the  jury  on  the  non-pro- 
duction (m).  In  like  manner,  in  a  trial  for  concealment  of  preg- 
nancy, the  Court  repelled  the  objection  that  as  the  prosecutor  had 
not  produced  a  substance  alleged  to  have  come  from  the  prisoner 
and  to  be  an  after-birth,  he  had  not  laid  before  the  jury  the  best 
evidence,  when  it  was  in  his  power,  on  a  fact  on  which  the  case 
mainly  turned,  and  which  was  liable  to  much  difference  of  opi- 
nion (w). 

§  2050.  It  is  common  in  practice,  where  a  number  of  articles 
of  the  same  general  kind  have  been  stolen,  to  prove  them  by  means 
of  samples  libelled  on  and  produced,  the  remaining  articles  being 
enumerated  or  referred  to  as  by  inventory.  This,  for  example,  is 
done  in  extensive  thefts  of  jewellery,  or  other  articles  stolen  from 
shops,  and  in  thefts  of  body  clothes  from  persons  in  humble  life. 

(t)  Wilson,  1834,  Bell's  Notes,  278.  {*)  Pringle,  1888,  BeU's  Notes,  275. 

The  note  of  this  case  would  indicate  that  the  trial  proceeded  without  the  articles  stolen 
being  nsed  at  aU.  (/)  Goodwin,  1887, 1  Swin.,  481 ;  BeU's  Notes,  279— See 

also  Sutherland,  1887,  Bell's  Notes,  ib.  (m)  Smith,  1887,  1  Swin.,  606 ; 

Bell's  Notes,  278.    There  was  considerable  difference  of  opinion  upon  the  Bench  upon 
this  case.  (n)  Punton,  1841,  2  Swin.,  672 ;  BeU's  Notes,  279. 
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lu  such  cases  production  of  the  whole  articles  would  occasion  great 
inconvenience  to  the  parties  from  whom  they  had  been  stolen,  and, 
in  thefts  from  shopkeepers,  might  materially  injure  them  in  busi- 
ness. 

§  2051.  In  cases  of  forgery  the  prosecutor  is  bound  to  produce 
in  evidence  the  writing  in  question  if  it  is  within  his  power  (o), 
not  only  because  parole  of  the  terms  of  a  document  is  inadmissible, 
but  also  because  it  is  almost  impossible  to  conduct  successfully  the 
investigation  into  the  authenticity  of  the  document,  without  its  be- 
ing in  the  hands  of  the  witnesses.  Yet,  if  the  prisoner  has  de- 
stroyed the  document,  or  if  it  has  perished  without  fault  on  the 
part  of  the  prosecutor,  or  persons  for  whom  he  is  responsible,  its 
non-production  will  not  prevent  him  from  making  out  his  case  by 
other  evidence  if  he  can  (p). 

It  does  not  seem  to  be  fixed  whether,  in  charges  of  uttering  base 
coin,  the  prosecutor  is  bound  to  produce  the  subject  of  the  crime, 
unless  prevented  by  a  cause  beyond  his  control.  In  one  case,  where 
the  prosecution  was  brought  under  a  statute  by  which  the  counter- 
feit character  of  "  any  coin  produced  in  evidence  "  may  be  proved 
by  any  credible  witness,  although  not  an  officer  of  the  mint,  it  was 
held  by  Lord  Moncreiff  that  the  prosecutor  adducing  such  proof, 
but  omitting  to  produce  the  coin  (although  it  was  libelled  on),  had 
failed  to  prove  his  case  by  the  best  evidence  in  his  power,  and  that 
the  statute  dispensed  with  skilled  witnesses  on  the  footing  of  the 
jury  having  the  evidence  of  their  own  senses  that  the  coin  is  base(r). 
Subsequently,  however,  a  conviction  was  obtained  under,  a  direction 
by  Lord  Cockbum,  although  the  coin,  which  was  libelled  on  as  a 
production,  had  been  mislaid  by  the  Crown  authorities  (»).  Lord 
Moncreiff  adhered  to  his  own  view  in  a  later  case,  where,  after  a 
witness  had  sworn  that  the  coin  (a  shilling)  was  bad,  it  became 
mixed  up  with  two  other  shillings  alleged  to  be  base,  but  not 
libelled  on.  The  prisoner's  counsel  thereupon  contended  that,  as 
the  prosecutor  could  not  identify  and  produce  the  coin  in  issue,  the 
decision  in  the  previous  case  of  M*Ginnes  applied,  and  Lord  Mon- 
creiff, with  some  difficulty,  directed  the  jury  to  acquit  (t).    There 


(o)  1  Hume,  164—2  lb.,  888.  (/?)  Chatto,  1768,  Cameron,  1764,  both 

noted  in  1  Hume.  164— Hay,  1819,  ib..  note.  (r)  M'Ginnes,  1889,  2  Swin., 

486 ;  and  Bell's  Notes,  279,  per  L.  Moncreiff.    His  Lordship  observed  that  there  was  a 
difference  of  opinion  on  the  bench  upon  the  point.  («)  Gonnoway  1840,  2 

Bwin.,  608,  BeU's  Notes,  279.    The  previous  case  of  M'Ginnes,  J^pro,  seems  not  to  have 
been  brought  before  his  Lordship.  {t)  Bimpson,  1840,  Bell's  Notes,  186. 
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can  be  no  doubt,  however,  that  non-production  of  the  coin  would 
not  be  fatal  if  it  arose  from  the  act  of  the  prisoner,  or  from  some 
accident  not  imputable  to  the  prosecutor.  But  the  evidence  of 
skilled  witnesses  would  be  required  to  prove  that  it  was  counterfeit, 
as  such  a  case  is  not  within  the  statute  referred  to.  Whether  a 
case  of  coining  could  go  on  if  the  fact  of  counterfeit  were  proved  by 
skilled  witnesses,  but  the  coin  was  not  produced  from  carelessness, 
or  any  cause  for  which  the  prosecutor  is  responsible,  seems  to  be  an 
open  question. 

§  2052.  But  whatever  may  be  said  as  to  the  cases  thus  noticed, 
there  can  be  no  doubt  as  to  the  propriety  of  following,  wherever 
possible,  the  practice  of  libelling  on  and  producing  the  articles  of 
real  evidence  to  which  the  different  witnesses  are  to  refer  in  their 
depositions.*  Neglect  to  do  so  would  inevitably  produce  unpleasant 
reflections  from  the  Court,  and  might  occasion  an  acquittal,  where 
greater  care  would  have  prevented  the  guilty  from  escaping. 

§  2053.  Every  article  which  is  produced  in  evidence  must  be 
identified  at  the  trial.  This  is  frequently  done  by  two  witnesses  ; 
especially  in  matters  of  importance ;  but  the  evidence  of  one  wit-, 
ness  is  sufficient  in  point  of  law,  because  the  fact  being  only  one 
item  of  the  case,  comes  under  the  principle  already  noticed,  that 
the  rule  which  requires  two  witnesses  does  not  apply  to  the  indivi- 
dual facts  which  jointly  prove  the  issue  (u). 

§  2054.  In  the  criminal  courts  it  has  long  been  the  practice, 
when  the  precognitions  and  declarations  are  taken,  to  attach  to  the 
articles  to  which  they  refer,  labels,  which  are  signed  by  the  de- 
clarants and  the  magistrate,  and  are  attached  by  means  of  seals. 
This  practice  enables  witnesses  when  examined  at  the  trial,  per- 
haps at  a  considerable  interval,  to  identify  the  articles  with  confi- 
dence from  recognising  their  autographs  on  the  labels.  It  has  even 
been  laid  down  that  when  a  prisoner's  declaration  is  proved  by  the 
magistrate  before  whom  it  was  emitted,  it  is  not  necessary  to  iden- 
tify in  Court  the  articles  referred  to  in  it,  provided  they  are  cor- 
rectly labelled  and  signed  as  relative  thereto  (y).     The  value  of 

(ti)  See  supra,  }  2089.  (y)  Smith,  1854,  1  Irv.,  878. 


1  Among  the  list  of  productions  attached  to  a  criminal  libel,  were  **  a  stone  or  other 
substance,"  and  "  part  of  a  dress."  It  was  held  that  the  description  was  too  vague,  and 
did  not  suflBciently  identify  the  articles ;  H.  M.  Adv.  v.  Wood,  1866,  2  Irv.,  497.  A  book 
described  in  the  indictment  as  a  *'  day-book  kept  by  the  procnrator-fiscal  *'  in  which 
there  was  not  a  single  entry,  was  rejected  ;  H.  M.  Adv.  v.  Wilson,  18G7,  2  Irv.,  626. 
VOL.  II.  2  N 
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this  kind  of  evidence  manifestly  depends  on  tlie  labels  being  at- 
tached to  the  articles  at  the  time  when  they  were  signed  by  the 
persons  who  afterwards  identify  them,  and  on  there  not  being  any 
risk  of  their  having  been  detached  since.  Any  carelessness  in 
either  of  these  respects,  therefore,  is  both  highly  reprehensible  and 
dang(^roii8.  Similar  precautions  should  be  observed  when  substances 
have  been  taken  from  certain  places  for  the  purpose  of  chemical 
analysis  or  microscopical  examination.  The  practice  is  to  have  the 
boxes  or  bottles  in  which  the  substances  are  inclosed  carefully 
sealed  up,  and  if  they  are  transmitted  through  a  number  of  hands, 
the  chain  of  identity  is  preserved  by  having  the  seals  examined 
and  proved  to  be  entire  before  the  articles  are  removed  from  the 
custody  of  the  person  who  last  had  charge  of  them.  They  are  then 
delivered  in  his  presence  into  the  hands  of  a  criminal  oflSicer,  and 
taken  to  the  person  who  has  to  perform  any  experiments  on  them, 
by  whom  the  seals  are  again  inspected  in  the  officer's  presence, — 
being  sealed  up  by  him  again  w^hen  his  purpose  is  served,  and  so  on 
till  the  parcels  are  produced  at  the  trial.  The  necessity  for  care  on 
this  head  was  exhibited  in  a  case  of  murder,  where  the  paper  par- 
cel in  which  portions  of  the  poison  had  been  inclosed,  was  libelled 
on  as  a  sealed  packet,  but  was  found  at  the  trial  to  have  been 
opened  by  cutting  round  the  seals,  which  had  been  left  entire. 
The  parcel  was  laid  before  the  jury  under  reservation  of  a  question 
as  to  its  admissibility,  and  they  returned  a  verdict  of  guilty,  but 
owing  to  a  mistake  in  the  terms  in  which  the  case  was  certified, 
tiie  point  did  not  come  before  the  Court,  and  the  prisoner  ultimately 
escaped  (z). 

§  2055.  It  may  be  added  that  when  such  preparations  are 
lodged  on  behalf  of  the  Crown,  the  prisoner  is  not  entitled  at  his 
own  hand  to  open  the  parcels,  in  order  that  persons  of  skill  may 
examine  them  on  his  behalf.  The  proper  course  is  to  apply  to  the 
Court  for  authority  to  have  the  inclosures  opened  for  the  purpose ; 
which  will  be  granted  under  such  safeguards  against  accidental  or 
intentional  alterations  of  the  substances  as  may  be  deemed  advis- 
able. In  the  trial  of  Humphreys  for  forgery  some  discussion  took 
place  as  to  the  competency  of  permitting  two  chemists,  adduced  for 
the  Crown,  to  retire  with  one  of  the  documents  for  the  purpose  of 
making  experiments  upon  it,  the  prisoner  s  counsel  having  objected 
that  this  might  produce  alterations  on  the  writing  before  it  could 
be  submitted  to  the  exculpatory  witnesses.     The  Court  were  in- 

(2)  Fraeer,  1862,  1  Irv.,  1. 
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clined  to  overrule  the  objection ;  but  it  turned  out  that  a  blank  leaf 
was  sufficient  for  the  purpose,  and  on  the  prisoner's  counsel  con- 
senting, a  portion  of  that  leaf  was  given  to  each  of  the  chemists 
(after  administration  of  an  oath)  to  be  subjected  to  whatever  ex- 
periments they  pleased,  by  each  separately  at  home  ;  and  they  were 
afterwards  examined  as  to  the  results  (a). 

(a)  Humphreye,  1839,  BeU'e  Notes,  257  ;  separate  rep.  by  Swinton. 
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ADDENDA  ET  CORRIGENDA. 

P.  4,  not^  to  §  4.  It  was  held  that  the  pursaers  of  a  declarator  of  public  road 
were  boand  to  pat  in  issne  whether  the  road  was  used  as  a  public  road  at  some 
time  within  forty  years  prior  to  the  date  of  the  action;  and  the  view  taken  by  Lord 
Benholme,  that  it  was  enough  for  the  pursuers  to  prove  that  the  road  was  a  public 
road  at  some  period,  though  before  the  forty  years,  and  that  it  then  fell  on  the  de- 
fender to  take  an  issue  of  loss  of  the  right  of  public  road  by  the  negative  prescrip- 
tion, was  rejected — Davidson  v.  Earl  of  Fife,  1863,  1  Macph.,  874. 
P.  5,  note  <,  add— See  Bell  v.  Gow,  1862, 1  Macph.,  183. 
P.  11,  note  ^',  add— A  pursuer  alleging  breach  of  contract  may  sue  for  the 
penalty  provided  in  the  contract,  with  interest — without  alleging  damage — although 
the  penalty  be  subject  to  modification,  and  the  defender  must  take  a  counter-issue 
to  prove  that  the  damage  actually  caused  was  less  than  the  stipulated  penalty— 
Craig  V.  M^Beath  and  Stevenson,  1863,  1  Macph.,  1030.  In  an  action  as  to  a 
pauperis  settlement,  the  onus  lies  on  the  parish  of  the  pauper's  birth  to  prove  that 
the  birth  settlement  has  been  lost  by  acquisition  of  an  industrial  settlement'— 
Beattie  v,  Leighton  and  Mitchell,  1863, 1  Macph.,  434. 

P.  31,  note  ^,  and  p.  35,  note  ^.  For  §  34  in  these  notes,  read  §  37.  Since  this 
note  went  to  press,  the  question  was  raised,  whether  the  provisions  of  the  87th 
section  of  the  statute,  with  regard  to  the  forms  of  trial  under  the  Ck)inage  Offences 
Act,  applied  to  Scotland,  and  it  was  held  that  they  did  not.  The  30th  section  of 
the  Act  provides,  that  '^all  high  crimes  and  offences,  and  crimes  and  offences 
against  this  act,  which  may  be  committed  in  Scotland,  shall  be  proceeded  against, 
and  tried  according  to  the  rules  and  procedure  of  the  criminal  law  of  Scotland  ;" 
and  the  Court  held  that  this  section  regulated  the  mode  of  procedure  in  trying  of- 
fences under  that  act.  It  would  therefore  appear  that  the  view  of  the  act  stated 
in  these  notes  is  erroneous,  and  that  trials  for  coinage  offences  under  the  new  act 
will  be  conducted  in  the  usual  manner — H.  M.  Adv.  v.  Davidson  and  Francis, 
1863,  36  Jur.,  270. 

P.  57,  note  to  §  59.  In  H.  M.  Adv.  v,  Bryson,  1863,  35  Jur.,  460,  I^rd 
Neaves,  at  circuit,  refused  to  allow  a  previous  conviction  of  theft  to  be  stated  as  an 
aggravation  of  stouthrief,  because  stouthrief  was  an  offence  of  the  same  kind  as 
robbery. 

P.  61,  note  to  §  64.    Since  the  acts  of  9  Geo.  lY,  c.  15,  and  3  and  4  Will.  IV, 
c.  42,  the  power  of  amendment  in  civil  cases  in  England  has  been  largely  increased 
by  the  Common  Law  Procedure  Acts — See  Best's  Prin.  of  Ev.,  3d  ed.,  p.  381. 
P.  76,  note  •,/or  Clerk  read  Clark. 
P.  89,  note  ",  line  11,  add— H.  M.  Adv.  v.  John  Stewart,  1855,  2  Irv.,  166, 
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V.  09,  note  *^.  The  judgment  in  the  House  of  Lords  in  M'Alister  w.  GemmiL 
is  ivported  in  35  Jur.,  263. 

P.  100,  note  ^',  line  9, /or  these,  read  there. 

P.  110,  note  to  §  141.    So  held  in  Beattie  v.  Paterson,  1836,  1  Macph.,  279. 

P.  Ill,  note  ^,  add,  in  reference  to  the  memoranda  and  articles  of  associa- 
ti<in  of  joint  stock  companies— The  act  19  and  20  Vict.,  c.  47,  is  repealed  by  the 
net  25  and  26  Vict.,  c.  89  (§  205,  Third  Schedule,  First  Part).  But  (§  206)  the 
lepcal  docs  not  affect  anything  duly  done  under  that  act.  The  provisions  of  the 
net  19  and  20  Vict.,  c.  47,  mentioned  in  the  note  as  to  subscription  of  the  memo- 
rundum  and  articles  of  association  of  joint  stocli  companies,  registered  under  that 
act,  are  not  repealed  in  the  act  25  and  26  Vict.,  c.  89.  Under  the  latter  act,  the  me- 
morandum and  articles  of  association  are  to  be  signed  by  each  subscriber  in  the  pre- 
sence of,  and  to  be  attested  by,  one  witness  at  least,  which  attestation  is  declared  to 
be  a  sufficient  attestation— §§  11  and  16.  Section  23  of  the  act  defines  the  mem- 
bers of  the  company. 

P.  Ill,  note  *,  second  paragraph,  line  7, /or  thus  it  has  been,  read  thus  it  has 
been  held. 

P.  112,  line  23,  for  Scotee,  read  Scotia, 

P.  132,  add  to  note— See  Walker  v.  Flint,  1863,  1  Macph.,  417,  and  view  of 
the  judges  there  expressed  as  to  the  case  of  Wark  v,  Bargaddie  Coal  Co. 

P.  144,  note  to  §  183.  See  Carson,  Warren,  &  Co.  v.  Miller,  1868, 1  Macph., 
p.  G04. 

P.  170,  note  ^\Jor  26  J.,  50,  read  26  Jnr.,  620, 

P.  220,  end  of  note  ',  add — But  this  is  only  a  role  of  evidence,  not  a  presump- 
tion of  law— Ross  V,  Frascr,  1863,  1  Macph.,  783. 

P.  246,  add  to  note  '—Under  Crown  diligence  the  furniture  of  the  Crown 
debtor  was  sold  in  his  house,  and  the  purchaser  allowed  it  to  remain  in  the  house, 
where  it  was  used  by  the  debtor's  wife  and  children,  the  debtor  having  absconded. 
Nine  weeks  after  the  sale  the  landlord  sequestrated  the  furniture  for  the  current 
year's  rent,  and  was  about  to  sell  it.  It  was  held  that  he  had  no  right  of  hypo- 
thec ;  and  that  the  purchaser  of  the  furniture  was  entitled  to  interdict  against  the 
sale — Adam  v.  Sutherland,  1863,  2  Macph.,  6. 

P.  254,  note  *.  In  Dougal  v.  Hamilton,  1863, 1  Macph.,  p.  1142,  in  an  action 
by  the  representatives  of  the  drawer  of  two  bills  against  the  acceptor,  proof  proui 
tie  jure  was  allowed  that  they  had  been  granted  without  value ;  and  the  Court,  on 
considering  the  proof,  held  that  the  proof  had  not  displaced  the  presumption  in  fa- 
vour of  the  first  bill ;  but  they  held  that  the  second  was  merely  a  renewal  of  the 
first. 

P.  270,  note.  Afler  scripto  vei  juramento,  add — Robertson  v.  Robertson, 
1858,  20  D.,  371. 

P,  271,  add  to  note — In  the  important  case  of  Kennedy  v.  Rose,  1863, 
1  Alacph.,  1042,  the  question  as  to  the  presumption  against  donation  arose  in  the 
following  circumstances : — On  the  death  of  Kennedy,  it  appeared  that  in  June  1858 
ho  had  deposited  in  bank  £400,  and  had  taken  the  receipt  in  favour  of  Rose,  whose 
sister  Kennedy  had  married ;  in  June  1859  Rose  indorsed  the  deposit-receipt,  and 
Kennedy  took  it  to  the  bank  and  got  a  new  deposit-receipt,  also  in  favour  of  Rose, 
tur  X408,  being  the  £400  with  £8  of  interest.  In  like  manner,  in  1860,  Rose  in- 
dorsed the  new  receipt,  and  Kennedy  took  it  to  the  bank  and  got  a  third  deposit-re- 
ceipt in  favour  of  Rose  for  £416.     Kennedy  died  on  10th  December  1860,  and  on 
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VM\i  December  Rose  drew  the  £416,  The  sum  was  claimed  by  Kennedy's  execu- 
tor, and  Rose  maintained  that  it  was  a  donation  by  Kennedy  to  him.  The  majority 
of  the  Court,  Lords  President  McNeill,  Curriehill,  and  Ardmillan,  held,  on  considera- 
tion of  a  proof  which  had  been  led  in  the  Sheriff-Court,  that  the  defence  of  donation 
was  established.  Lord  Deas  held  that  the  presnmption  against  donation  had  not 
been  overcome.  The  Lord  President,  admitting  the  general  presumption  against 
donation,  held  that  donation  might  be  inferred  from  circumstances ;  and  that  the 
circumstances  of  the  case  were  sufficient  to  support  the  inference  of  donation.  His 
Lordship  distinguished  between  the  case  in  which  the  holder  of  a  deposit-receipt 
indorses  it  to  another,  and  the  case  in  which  one  lodges  money  in  bank  and  takes  a 
deposit-i-eceipt  in  name  of  another.  Li  the  former  case,  his  Lordship  observed,  that 
the  indorsation  was  a  mandate  which  empowered  the  indorsee  to  draw  the  money ; 
but  that  when  it  was  drawn,  the  indorsee  was  debtor  of  the  indorser  for  the  sum ; 
whereas  in  the  latter  case,  the  person  in  whose  name  the  deposit- receipt  was  taken 
was  thereby  made  the  creditor  of  the  bank.  But  Lord  Deas  rejected  this  distinction ; 
holding  that  a  deposit-receipt  was  not  a  negotiable  instrument,  nor  equivalent  to  an 
assignation,  nor  an  instrumeut  habile  to  transfer  the  right  to  the  fund.  His  Lord- 
ship's view  was,  the  proof  adduced  of  the  design  with  which  the  deposit-receipt 
was  taken  in  favour  of  Rose  was  competent,  but  that  the  presumption  was  against 
donation,  and  that  the  presumption  was  not  rebutted  by  the  proof  Lord  Cumehill 
was  of  opinion,  that  when  a  man  took  a  deposit- receipt  in  favour  of  another,  and 
retained  it  in  his  own  hands,  the  presumption  of  law  was,  that  he  intended  to  make 
a  donation  morti*  causa.  The  opinion  of  Lord  Deas  contains  a  review  of  the  pre- 
vious cases  in  which  deposit-receipts  have  been  founded  on  as  constituting  dona- 
tions. 

P.  277,  note  to  §  377.  The  law  appears  to  be,  that  it  is  always  a  question  of 
circumstances  whether  a  legacy  is  or  is  not  additional  to  a  previous  provision  or 
legacy  of  the  same  or  similar  amount,  and  that  there  is  no  fixed  or  sti'ong  presump- 
tion in  favour  of  or  against  accumulation  of  legacies— Kippen  v,  Darley,  185G, 
18  D.,  1137  ;  affd,,  1858,  8  Macq.,  203. 

P.  332,  note  ^.  These  cases  have  since  been  decided.  It  was  held  that  pre- 
scription applied  to  the  business  accounts  of  London  solicitors  when  sued  for  in  this 
country ;  and  that  it  applied  to  all  outlays  made  by  agents  in  the  ordinary  course  of 
their  business  as  such,  but  that  it  did  not  apply  to  outlays  made  by  an  agent  in  the 
capacity  of  a  factor  or  cashier.  Lord  Deas  held  that  the  act  might  not  apply  to 
the  case  of  a  large  exceptional  fee,  such  as  1000  guineas,  paid  to  a  leading  Scotcli 
counsel  to  plead  some  particular  cause  in  London.  The  majority  of  the  Court 
(Lord  Deas  dissenting)  held  that  the  act  applied  to  charges  made  by  a  Scotch 
solicitor  for  opposing  railway  bills  in  Parliament — Richardson,  Loch,  and  Mac- 
laurin  and  Lamond's  Trustees,  Pursuers  v.  James  Merry  and  The  Shotts  Iron  Co., 
Defenders,  1863,  1  Macph.,  940. 

P.  349,  note  ^^,  line  5,  for  on  his  oath,  read  in  bis  oath. 

P.  634,  note.  The  decision  in  the  case  of  GoUan  t\  Gollan,  was  reversed  on 
appeal.  It  was  observed  in  the  House  of  Lords,  that  the  nile  of  law  in  reference 
to  an  erasure  in  a  deed  of  entail,  is,  that  the  words  on  the  erasure  are  to  be  held 
pro  turn  scripHs ;  and  the  Court  is  not  entitled  to  presume,  for  the  purpose  of  cut- 
ting down  the  entail,  that  different  words,  destnictive  of  the  entail,  were  written 
originally  on  the  erased  space— 28th  July  1863,  85  Sc.  Jur.,  641.  In  the  case  of 
bontlne  v,  Bontinc,  19th  March  1863,  1  Macph.,  666,  there  was  an  erasure  in  the 
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clause  in  a  deed  of  entail  prohibiting  alteration  of  the  order  of  succession,  which 
the  Court  held  not  to  vitiate  the  deed. 

P.  686,  note  *,  line  6, /or  in,  read  on.  Line  8, /or  14  D.,  read  24  D.  It  has 
since  been  laid  down  in  the  House  of  Lords,  in  the  case  of  GoUan  v,  GoUan,  where 
the  judgment  of  the  Court  of  Session  was  reversed  on  appeal,  that  the  Court  ought 
not  to  assume  that  the  words  originally  written  on  an  erased  space  in  a  deed  of 
entail  were  words  destructive  of  the  entail ;  Gollan  v.  Gollan,  1868,  85  Sc  Jur., 
641. 

P.  586,  line  84, /or  granters,  read  grantees. 

P.  590,  note  *.    Reported  as  Arnott  v.  Drysdale,  1868,  1  Macph.,  797. 

P.  690,  note  *^for  Emslie  v,  Gabriel,  read  Emslie.v.  Alexander. 

P.  788.  note  to  §  1828.  In  the  Western  Bank  v.  Baird,  1868,  2  Macph.,  127, 
it  was  pleaded  for  the  defenders  that  the  pursuers  were  bound  ante  omnia  to  pro- 
duce the  books  and  documents  founded  on  by  them  in  the  action.  As  this  would 
have  involved  the  production  of  an  immense  number  of  books  and  documents, 
which  could  not  be  conveniently  parted  with,  the  pursuers  declined  to  make  the 
production ;  but  offered  to  give  the  defenders  full  access  to  the  books  and  docu- 
ments. They  contended,  moreover,  that  the  8d  section  of  the  Judicature  Act,  re- 
quiring production  with  the  summons  or  defences,  did  not  apply  to  jury  causes. 
The  Court,  holding  that  the  books  and  documents  were  founded  on  in  the  sense  of 
the  statute,  and  that  the  statute  applied  to  jury  causes,  required  the  pursuers  to 
produce  them ;  the  Lord  Justice-Clerk  (Inglis)  observing,  that  the  act  only  re- 
quired production,  and  not  necessarily  permanent  continuance  in  process ;  and  that 
it  was  in  the  power  of  the  Court  to  make  such  regulations  as  were  required  for 
their  delivery,  after  production,  to  the  pursuers. 
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No.  I. 


ACT  3  &  4  VICT.,  CAP.  LIX. 

AN  ACT  FOR  THE  AMENDMENT  OF  THE  LAW  OF  EVIDENCE  IN  SCOTLAND. 

[7th  August  1840.] 

Witnesses  admissible  notwithstanding  relationship  to  party  adducing  them. 
Whkreas  the  Law  of  Evidence  in  Scotland  has  in  certain  respects  been  found 
Inconvenient,  and  inconsistent  with  the  ends  of  justice,  and  therefore  requires 
amendment :  Be  it  therefore  enacted  by  the  Queen^s  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
That  from  and  after  the  passing  of  this  Act  it  shall,  by  the  Law  of  Scotiand^  be  no 
objection  to  the  admissibility  of  any  witness  that  he  or  she  is  the  father  or  mother, 
or  son  or  daughter,  or  brother  or  sister  by  consanguinity  or  affinity,  or  uncle  or 
aunt,  or  nephew  or  niece,  by  consanguinity,  of  any  party  adducing  such  witness  in 
any  action,  cause,  prosecution,  or  other  judicial  proceeding,  civil  or  criminal ;  nor 
shall  it  be  competent  to  any  witness  to  decline  to  be  examined  and  give  evidence 
on  the  ground  of  any  such  relationship. 

Examination  in  initialibns  may  be  dispensed  with, 
II.  And  be  it  enacted,  That  it  shall  not  be  necessary  for  any  judge  in  Scotland, 
or  for  any  person  acting  as  commissioner  in  taking  evidence  in  any  action,  cause, 
prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  depending  in  Scotland, 
to  examine  any  witness  in  initiaUbus:  Provided  always  that  it  shall  nevertheless 
be  competent  for  any  such  judge  or  person  acting  as  commissioner,  or  the  party 
against  whom  the  witness  shall  be  called,  to  examine  any  witness  in  initiaUbus  as 
heretofore. 

Presence  in  court  not  to  disquaUJy  witnesses  in  certain  cases. 
in.  And  be  it  enacted,  That  in  any  trial  before  any  Judge  of  the  Court  of 
Session  or  Court  of  Justiciary,  or  before  any  Sheriff  or  Steward  in  Scotland,  it 
shall  not  be  imperative  on  the  Couit  to  reject  any  witness  against  whom  it  is  ob- 
jected that  he  or  she  has,  without  the  permission  of  the  Court,  and  without  the 
consent  of  the  party  objecting,  been  present  in  couit  durmg  all  or  any  part  of  the 
proceedings ;  but  it  shall  be  competent  for  the  Court  in  its  discretion  to  admit  the 
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witness,  where  it  shall  appear  to  the  Court  that  the  presence  of  the  witness  was 
not  the  consequence  of  culpable  negligence  or  criminal  intent,  and  that  the  witness 
has  not  been  unduly  instmcted  or  influenced  by  what  took  place  during  his  or  her 
presence,  or  that  injustice  will  not  be  done  by  his  or  her  examination. 

Examination  of  witnesses  by  the  parties  against  whom  they  are  produced, 

IV.  And  be  it  declared  and  enacted,  That  in  any  action,  canse,  prosecution,  or 
other  judicial  proceeding,  civil  or  criminal,  where  proof  shall  be  taken,  whether  by 
the  judge  or  a  person  acting  as  commissioner,  it  shall  be  competent  for  the  party 
against  whom  a  witness  is  produced  and  sworn  tVi  causd  to  examine  such  witness, 
not  in  cross  only,  but  m  tausa. 

Act  may  be  amended  this  session. 

V.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any  Act  to 
be  passed  in  the  present  session  of  Parliament. 


No.  II. 

ACT  6  &  7  VICT.,  CAP.  LXXXII. 

AN  ACT  FOR  EXTENDING  TO  SCOTLAND  AND  IRELAND  THE  POWER  OF  THE 
LORD  HIGH  CHANCELLOR  TO  GRANT  COMMISSIONS  TO  ENABLE  PER- 
SONS TO  TAKE  AND  RECEIVE  AFFIDAVITS  ;  AND  FOR  AMENDING  THE 
LAW  RELATING  TO  COMMISSIONS  FOR  THE  EXAMINATION  OF  WIT- 
NESSES. [22d  August  1843.] 

Lord  Chancellor  to  have  the  same  potversfor  granting  Commissions  for  taking 
Affidavits^  SfC,  in  Scotland  and  Ireland  as  he  now  has  in  England. 
Whereas  it  would  be  convenient  to  extend  to  Scotland  and  Ireland  the  power  of 
the  Lord  High  Chancellor  of  Great  Britain  to  grant  commissions  in  order  to  enable 
persons  to  take  affidavits,  affirmations,  and  declarations :  Be  it  therefore  enacted 
by  the  Qneen^s  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritud  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same.  That  the  Lord  Chancellor,  Lord  Keeper  or  Lords 
Commissioners  of  the  Great  Seal,  for  the  time  being,  shall  have  such  and  the  same 
powers  for  granting  commissions  for  the  purpose  of  enabling  fit  and  proper  persons 
to  take  and  receive  affidavits,  affirmations,  and  declarations  in  Scotland  and  Ire- 
land^ and  to  perform  the  other  duties  of  Masters  Extraordinary  of  the  High  Court 
of  Chancery  in  England^  as  he  and  they  now  have  in  any  part  of  the  kingdom  of 
England. 

Persondlwilfutty  swearing  falsely  m  any  offidasoiJt^  ffc.  in  Scotland  deemed  guilty  of 
perjury^  and  liable  to  punishment  in  same  manner  as  persons  swearing  fdsely  m 
open  court, 

n.  And  be  it  enacted.  That  all  and  every  persons  and  person  wilfully  swearing 
or  affirming  or  declaring  falsely  in  anv  affidavit  or  affirmation  or  declaration  to  be 
made  in  that  part  of  the  United  Kingdom  called  Scotland,  before  any  person  or 
persons  who  shall  be  empowered  to  take  affidavits  or  affirmations  or  declarations  in 
Scotland  under  the  authority  aforesaid,  shall  be  deemed  guilty  of  perjury,  and  shall 
be  liable  to  prosecution  and  punishment  for  perjury,  in  the  same  manner,  and  to 
the  same  effect,  as  if  such  persons  or  person  had  wilAilly  sworn  falsely  as  a  witness 
or  witnesses  in  open  court  in  any  judicial  proceedings  in  Scotland,  or  in  any  court 
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of  competent  jurisdiction  in  that  part  of  the  United  Kingdom  in  which  such  person 
shall  be  apprehended  on  such  a  charge ;  and  it  shall  be  competent  to  biing  such 
prosecution,  if  brought  m  Scotland^  either  in  the  Court  of  Justiciary  or  in  the  Sheriff 
Court  of  the  county  within  which  the  offence  shall  have  been  committed. 

Persons  wQJuUy  swearing  falsely  in  any  affidavit  or  affirmation  in  Ireland  deemed 
guilty  of  perjury  y  and  Uable  to  same  pains  and  pencdHes  as  for  swearing  falsely 
in  open  court.    False  declaration^  a  misdemeanor, 

ni.  And  be  it  enacted,  That  all  and  every  persons  and  person  wilfully  swear- 
ing or  affirming  falsely  in  any  affidavit  or  affirmation  to  be  made  before  any  person 
or  persons  who  shall  be  empowered  to  take  affidavits  or  affirmations  in  Ireland 
under  the  authority  aforesaid,  shall  be  deemed  guilty  of  perjury,  and  shall  incur  and 
be  liable  to  the  same  pains  and  penalties  as  if  such  person  or  persons  had  wilfally 
sworn  or  affirmed  falsely  in  the  open  court  in  which  such  affidavit  or  affirmation 
shall  be  intituled,  or  in  the  court  in  which  such  person  or  persons  shall  be  tried, 
and  be  liable  to  be  prosecuted  for  such  perjury,  in  any  court  of  competent  jurisdic- 
tion in  Ireland^  or  in  that  part  of  the  United  Kingdom  in  which  such  person  shall 
be  apprehended  on  such  a  charge ;  and  if  any  declaration  which  shall  be  made 
before  any  person  who  shall  be  empowered  to  take  declarations  in  Ireland  under 
the  authority  aforesaid  shall  be  false  and  untrue  in  any  material  particular,  the  per- 
son wilfully  making  such  false  declaration  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punishable  accordingly. 

What  fees  may  be  taken, 
lY.  And  be  it  enacted,  That  every  such  person  authorised  to  act  under  any 
such  commission  as  aforesaid  shall  be  entitled  to  receive  and  take  such  and  the 
same  fees,  and  none  other,  as  Masters  Extraordinary  of  the  High  Court  of  Chan- 
cery in  England  are  now  entitled  to  by  virtue  of  the  orders  of  that  court,  or  of 
any  Act  or  Acts  of  Parliament  now  in  force. 

For  compelling  the  attendance  of  witnesses, 
y.  And  Whereas  there  are  at  present  no  means  of  compelling  the  attendance  of 
persons  to  be  examined  under  any  commission  for  the  examination  of  witnesses 
issued  by  the  Courts  of  Law  or  Equity  in  England  or  Ireland^  or  by  the  Courts  of 
Law  in  Scotland^  to  be  executed  in  a  part  of  the  realm  subject  to  different  laws 
from  that  in  which  such  commissions  are  issued,  and  great  inconvenience  may 
arise  by  reason  thereof;  be  it  therefore  enacted,  That  if  any  person,  after  being 
served  with  a  written  notice  to  attend  any  commissioner  or  commissioners  ap- 
pointed to  execute  any  such  commission  for  the  examination  of  witnesses  as  afore- 
said (such  notice  being  signed  by  the  commissioner  or  commissioners  and  specifying 
the  time  and  place  of  attendance),  shall  refuse  or  fail  to  appear  and  be  examined 
under  such  commission,  such  refusal  or  failure  to  appear  shall  be  certified  by  such 
commissioner,  or  commissioners,  and  it  shall  thereupon  be  competent  to  or  on  be- 
half of  any  party  suing  out  such  commission,  to  apply  to  any  of  the  superior  courts 
of  law  in  that  part  of  the  kingdom  within  which  such  commission  is  to  be  executed, 
or  any  one  of  the  judges  of  such  courts,  for  a  rule  or  order  to  compel  the  person  or 
persons  so  refusing  or  failing  as  aforesaid  to  appear  before  such  commissioner  or 
commissioners,  and  to  be  examined  under  such  commission,  and  it  shall  be  lawful 
for  the  court  or  judge  to  whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to  be  named,  or  the  pro- 
duction of  any  writings  or  documents  to  be  mentioned  in  such  rule  or  order. 

Punishment  of  persons  disobeying  rule  or  order  to  appear  or  to  produce  writings  or 

documents  required, 
y.  And  be  it  enacted.  That  upon  the  service  of  such  rule  or  order  upon  the  per- 
son named  therein,  if  he  or  she  shall  not  appear  before  such  commissioner  or 
commissioners  as  aforesaid  for  examination,  or  to  produce  the  writings  or  docu- 
ments mentioned  in  such  rule  or  order,  the  disobedience  to  such  rule  or  order  shall, 
if  the  same  shall  happen  in  England  or  in  Ireland^  render  the  person  disobeying  sub- 
ject and  liable  to  such  pains  and  penalties  as  he  or  she  would  be  subject  and  liable 
to  by  reason  of  disobedience  to  a  writ  of  subpoBna  in  England  or  in  frefand ;  and  if 
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8ach  disobedience  shaU  happen  in  Scotland  it  shall  be  competent  to  the  Lord  Ordi- 
naiy  on  the  Bills,  upon  an  application  made  to  him  by  or  on  behalf  of  any  party 
sning  out  sach  commission,  and  npon  proof  of  such  disobedience  made  before  him, 
to  direct  the  issue  of  letters  of  second  diligence,  according  to  the  forms  of  the  Law 
of  Scotland,  to  be  used  against  the  person  disobeying  such  rule  or  order. 

For  payment  ofwitnesges,  (fc. 
Vn.  Provided  always,  and  be  it  enacted,  That  every  person  whose  attendance 
shall  be  so  required  shall  be  entitled  to  the  like  conduct  money  and  payment  of 
expenses  and  for  loss  of  time  as  for  and  upon  attendance  at  any  trial  in  a  court  of 
law ;  and  that  no  person  shall  be  compelled  to  produce  under  such  rule  or  order 
any  writing  or  other  document  that  he  or  she  would  not  be  compellable  to  produce 
at  a  trial,  nor  to  attend  on  more  than  two  consecutive  days,  to  be  named  in  such 
nile  or  order. 


No.  III. 

ACT  15  &  16  VICT.,  CAP.  XXVII. 

AK  ACT  TO  AMEND  THE  LAW  OF  EVIDENCE  IN  SCOTLAND. 

[17th  June  1852.] 

Whereas  it  is  expedient  to  alter  and  amend  the  Law  of  Evidence  in  ScoUand: 
Be  it  enacted  b^  the  Qneen^s  Most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows,  tnz, — 

Witnesses  not  to  be  txdudsd  by  reason  of  crime,  jic. 
I.  No  person  adduced  as  a  witness  in  Scotland  before  any  court  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority  to  take  evidence,  shall  be 
excluded  fit)m  giving  evidence,  by  reason  of  having  been  convicted  of  or  having 
suffered  punishment  for  crime,  or  by  reason  of  interest,  or  by  reason  of  agency  or 
of  partial  counsel,  or  by  reason  of  having  appeared  without  citation,  or  by  reason 
of  having  been  precognosced  subsequently  to  the  date  of  citation ;  but  every  person 
so  adduced,  who  is  not  otherwise  by  law  disqualified  from  giving  evidence,  shall 
be  admissible  as  a  witness,  and  shall  be  admitted  to  give  evidence  as  aforesaid, 
notwithstanding  of  any  objections  offered  on  the  above-mentioned  grounds : 

Right  to  examine  witnesses  as  to  credibility  not  affected. 
Provided  always,  that  nothing  herein  contained  shall  affect  the  right  of  any  party 
in  the  action  or  proceeding  in  which  such  witness  shall  be  adduced  to  examine  him 
on  any  point  tending  to  affect  his  credibility : 

Not  competent  to  adduce  as  a  witness  any  person  wlio  shall  be  acting  as  an  agent  in 

Cfte  (MCtion, 
Provided  also,  that  it  shall  not  be  competent  to  adduce  as  a  witness  in  any  action 
or  proceeding  any  person  who  shall  at  the  time  when  he  is  so  adduced  as  a  witness 
be  acting  as  agent  in  the  action  or  proceeding  in  which  he  is  so  adduced,  excepting 
In  so  far  as  the  same  may  be  competent  by  the  existing  law  and  practice  of  Scot- 
land; and 

Where  any  person  adduced  has  been  an  agent,  no  plea  of  cof^enHaUty  allowable. 
Where  any  person  who  is  or  has  been  an  agent  shall  be  adduced  and  examined  as 
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a  witness  for  his  client,  tonchinff  any  matter  or  thing,  to  prove  which  he  could  not 
competently  have  been  adduced  and  examined  according  to  the  existing  law  and 
practice  of  Scotland^  it  shall  not  be  competent  to  the  party  adducing  such  witness 
to  object,  on  the  ground  of  confidentiality,  to  any  question  proposed  to  be  put  to 
such  witness  on  matter  pertinent  to  the  issue. 

Partif  to  an  action  may  be  adduced  as  a  witness^  unless  it  he  shewn  that  he  has  a 

substantial  interest. 

II.  It  shall  be  competent  to  adduce  and  to  examine  as  a  witness,  as  aforesaid, 
in  any  action  or  proceeding  any  party  to  such  action  or  proceeding,  even  although 
individually  named  in  the  record  or  proceeding,  unless  it  shall  be  shewn  to  the 
satisfaction  of  the  Court,  or  of  the  person  having  authority  to  take  evidence  as 
afoi*esaid,  that  such  party  has  a  substantial  interest  in  such  action  or  proceeding, 
and  is  not  merely  nominally  a  party  thereto. 

Witness  may  be  examined  as  to  having  made  a  different  statement, 

III.  It  shall  be  competent  to  examine  any  witness  who  may  be  adduced  in  any 
action  or  proceeding  as  to  whether  he  has  on  any  specified  occasion  made  a  state- 
ment on  any  matter  pertinent  to  the  issue  different  fi*om  the  evidence  given  by 
him  in  such  action  or  proceeding ;  and  it  shall  be  competent  in  the  course  of  such 
action  or  proceeding  to  adduce  evidence  to  prove  that  such  witness  has  made  such 
different  statement  on  the  occasion  specified. 

Witness  may  be  reccMed  after  examination. 
ly.  It  shall  be  competent  to  the  presiding  judge  or  other  person  before  whom 
any  trial  or  proof  shall  proceed,  on  the  motion  of  either  party,  to  permit  any  wit- 
ness who  shall  have  been  examined  in  the  course  of  such  trial  or  proof  to  be  re- 
called. 

Laws  and  practice  inconsistent  with  this  Act  repeated^ 
V.  All  statutes,  laws,  and  practice  now  in  force  respecting  evidence  in  Scotland 
shall  be  and  the  same  are  hereby  repealed,  in  so  far  as  inconsistent  or  at  variance 
with  the  provisions  of  this  Act,  but  the  same  shall  in  all  other  respects  remain  in 
full  force. 


No.  IV. 

ACT  16  &  17  VICT.,  CAP.  XX. 

AN  ACT  TO  ALTER  AND  AMEND  AN  ACT  OF  THE  FIFTEENTH  YEAR  OF  HER 
PRESENT  MAJESTY  FOR  AMENDING  THE  LAW  OF  EVIDENCE  IN  SCOT- 
LAND. [9th  May  1853.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  I^rds  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

§  2  0/ 16  g- 16  Vict.,  c.  27,  repealed. 

I.  The  second  section  of  the  Act  of  the  fifteenth  year  of  Her  present  Majesty, 
chapter  twenty-seven,  is  hereby  repealed. 

So  much  ofi  1,  o/*  15  jr  16  Vict.,  c.  27,  as  to  incompetency  of  persons  who  are  agents 
m  actions  being  witnesses,  repealed. 

II.  So  much  of  the  first  section  of  the  said  Act  as  provides  that  *^  It  shall  not 
be  competent  to  adduce  as  a  witness  in  any  action  or  proceeding  any  person  who 
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shall  at  the  time  when  he  is  so  addaced  aa  a  witness  be  acting  as  agent  in  the  ac- 
tion or  proceeding  in  which  he  is  so  adduced,  excepting  in  so  far  as  the  same  may 
be  competent  by  the  existing  law  and  practice  of  ScoUand,''^  is  hereby  repealed. 

As  to  examination  of  witnesses^  whether  named  in  the  record  or  not, 
m.  It  shall  be  competent  to  addnce  and  examine  as  a  witness  in  any  action  or 
proceeding  in  Scotland  any  party  to  such  action  or  proceeding,  or  the  husband  or 
wife  of  any  party,  whether  he  or  she  shall  be  individnally  named  in  the  record  or 
proceeding  or  not ;  but  nothing  herein  contained  shall  render  any  person,  or  the 
husband  or  wife  of  any  person,  who  in  any  criminal  proceeding  is  charged  with  the 
commission  of  any  indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction, competent  or  compellable  to  give  evidence  for  or  against  himself  or  herself, 
his  wife  or  her  husband,  except  in  so  far  as  the  same  may  be  at  present  competent 
by  the  law  and  practice  of  Scotland^  or  shall  render  any  person  compellable  to  an- 
swer any  question  tending  to  criminate  himself  or  herself,  or  shall  in  any  proceeding 
render  any  hnsband  competent  or  compellable  to  give  against  his  wife  evidence  of 
any  matter  communicated  by  her  to  him  during  the  marriage,  or  any  wife  compe- 
tent or  compellable  to  give  against  her  husband  evidence  of  any  matter  communi- 
cated by  him  to  her  during  the  marriage. 

This  Act  not  to  apply  to  cases  of  adultery,  Src. 
lY.  Nothing  herein  contained  shall  apply  to  any  action,  suit,  or  proceeding  in- 
stituted in  Scotland  in  consequence  of  adultery,  or  for  dissolving  any  marriage,  or 
for  breach  of  promise  of  marriage,  or  in  any  action  of  declarator  of  marriage,  nul- 
lity of  marriage,  putting  to  silence,  legitimacy,  or  bastardy,  or  in  any  action  of  ad- 
herence or  separation. 

Adducing  of  party  as  a  witness  not  to  have  effect  of  reference  to  his  oath. 
y.  The  adducing  of  any  party  as  a  witness  in  any  cause  or  proceeding  by  the 
adverse  party  shall  not  have  the  effect  of  a  reference  to  the  oath  of  the  party  so  ad- 
duced :  Provided  always,  that  it  shall  not  be  competent  to  any  party  who  has  called 
and  examined  the  opposite  party  as  a  witness  thereafter  to  refer  the  cause  or  any 
part  of  it  to  his  oath,  and  that  in  all  other  respects  the  right  of  reference  to  oath 
shall  remain  as  at  present  established  by  the  law  and  practice  of  Scotland, 

Not  to  qffect  authority  of  Court  as  to  judicial  examination, 
VI.  Nothing  herein  contained  shall  alter  or  affect  the  authority  or  practice  of 
the  Ck>urts  in  Scotland  as  to  judicial  examination. 


No.  V. 

ACT  17  &  18  VICT.,  CAP.  XXXIV. 

AN  ACT  TO  ENABLE  THE  COURTS  OP  LAW  IN  ENGLAND,  IRELAND,  AND 
SCOTLAND  TO  ISSUE  PROCESS  TO  COMPEL  THE  ATTENDANCE  OP  WIT- 
NESSES OUT  OP  THEIR  JURISDICTION,  AND  TO  GIVE  EPPECT  TO  THE 
SERVICE  OP  SUCH  PROCESS  IN  ANY  PART  OP  THE  UNITED  KINGDOM. 

[10th  July  1854.] 

Whereas  great  inconvenience  arises  in  the  administration  of  justice  from  the 
want  of  a  power  in  the  superior  courts  of  law  to  compel  the  attendance  of  witnesses 
resident  in  one  part  of  the  United  Kingdom  at  a  trial  in  another  part,  and  the  ex- 
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amiiiatioD  of  sach  nritnes^ws  by  commission  is  not  in  all  cases  a  sufficient  remedy 
for  snch  inconvenierice :  Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tempond, 
aad  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

Courts  of  Law  in  England^  Ireland^  and  Scotland  may  issue  process  to  compel  the 
attendance  of  witnesses^  altliough  not  within  their  jurisdiction. 
I.  If,  in  any  action  or  suit  now  or  at  any  time  hereafter  depending  in  any  of 
Her  Majesty's  Superior  Couits  of  Common  Law  at  Westminster  or  Dublin^  or  the 
Court  of  Session  or  Exchequer  in  Scotland^  it  shall  appear  to  the  court  in  which 
such  action  is  pending,  or,  if  snch  court  is  not  sitting,  to  any  judge  of  any  of  the 
said  courts  respectively,  that  It  is  proper  to  compel  the  pei-sonal  attendance  at  any 
trial  of  any  witness  who  may  not  be  within  the  jurisdiction  of  the  comt  in  which 
such  action  is  pending,  it  shall  be  lawful  for  such  court  or  judge,  if  in  his  or  their 
discretion  it  shall  so  seem  fit,  to  order  that  a  writ,  called  a  writ  of  subpoena  ad 
testificandum,  or  of  subpoena  duces  tecum,  or  warrant  of  citation,  shall  issue  in  spe- 
cial form,  commanding  snch  witness  to  attend  such  trial,  wherever  he  shall  be 
w^ithin  the  United  Kingdom,  and  the  serviQe  of  any  such  writ  or  process  in  any 
part  of  the  United  Kingdom  shall  be  as  valid  and  effectual  to  all  intents  and  pur- 
poses as  if  same  had  been  served  within  the  jurisdiction  of  the  court  from  which  it 
issues. 

Statement  to  be  made  at  foot  of  writ  tliat  it  is  issued  by  special  order. 
IL  Every  such  writ  shall  have  at  foot  thereof  a  statement  or  notice  that  the 
same  is  issued  by  the  special  order  of  the  court  or  judge,  as  the  case  may  be  ;  and 
no  such  writ  shall  issue  without  such  special  order. 

Witnesses  making  default  to  be  punished  by  the.  courts  of  the  country  in  which  the 

process  was  served. 

III.  In  case  any  person  so  sensed  shall  not  appear  according  to  the  exigency  of 
such  wiit  or  process,  it  shall  be  lawful  for  the  court  out  of  which  the  same  issued, 
upon  proof  made  of  the  service  thereof,  and  of  snch  default,  to  the  satisfaction  of 
the  said  court,  to  transmit  a  certificate  of  such  default  nnder  the  seal  of  the  same 
court,  or  under  the  hand  of  one  of  the  judges  or  justices  of  the  same,  to  any  of  Her 
Majesty's  Superior  Courts  of  Common  Law  at  Westminster^  in  case  such  sei*- 
vice  was  had  in  England,  or  in  case  such  service  was  had  in  Scotland  to  the  Court 
t)f  Session  or  Exchequer  at  Edinburgh,  or  in  case  such  service  was  had  In  Ireland 
to  any  of  Her  Majesty's  Superior  Courts  of  Common  Law  at  Dublin ;  and  the 
court  to  which  such  certificate  is  so  sent  shall  and  may  thereupon  proceed  against 
and  pnnish  the  person  so  having  made  default,  in  like  manner  as  they  might  have 
(lone  if  such  person  had  neglected  or  refused  to  appear  in  obedience  to  a  writ  of 
subpoena  or  other  process  issned  out  of  such  last  mentioned  court. 

Persons  not  to  be  punished  if  it  shall  appear  t/tat  sufficient  money  has  not  been  ten- 
dered to  pay  expenses. 

IV.  None  of  the  said  courts  shall  in  any  case  proceed  against  or  pi^nish  any 
person  for  having  made  default  by  not  appearing  to  give  evidence  in  obedience  to 
any  writ  of  subpoena  or  other  process  issued  under  the  powers  given  by  this  Act, 
unless  it  shall  be  made  to  appear  to  such  court  that  a  reasonable  and  sufficient  sum 
of  money  to  defray  the  expenses  of  coming  and  attending  to  give  evidence,  and  of 
returning  from  giving  such  evidence,  had  been  tendered  to  such  person  at  the  time 
when  such  writ  of  subpoena  or  process  was  served  upon  such  person. 

Act  not  to  prevent  the  issuing  of  a  commission  to  examine  witnesses. 

V.  Nothing  hei-ein  contained  shall  alter  or  nffect  the  power  of  any  of  snch  courts 
to  issue  a  commission  for  the  examination  of  witnesses  out  of  their  jurisdiction,  in 
<any  case  in  which,  not  ^withstanding  this  Act,  they  shall  think  fit  to  issue  such  com- 
mission. 

VOL.  II.  2  0 
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Not  to  affect  the  admiMibUity  of  evidence  where  now  recewable. 
VI.  Nothing  herein  contained  shall  alter  or  affect  the  admissibility  of  any  evi- 
dence at  any  tnal  where  such  evidence  is  now  by  law  receivable,  on  the  ground  of 
any  witness  being  beyond  the  jurisdiction  of  the  conrt,  bnt  the  admissibility  of  all 
.«u(!h  evidence  shall  be  determined  as  if  this  Act  had  not  passed. 


No.  VI. 


ACT  18  VICT.,  CAP.  XXV. 

AN   ACT   TO    ALLOW   AFFIRMATIONS   OR   DECLARATIONS   TO   BE  MADE  IN- 
STEAD OF  OATHS  IN  CERTAIN  CASES  IN  SCOTLAND. 

[25th  May  1855.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Pai'liament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Affirmation  instead  of  oath  to  he  allowed  in  certain  cases. 

I.  If  any  person  called  as  a  witness  in  any  court  of  civil  judicature  in  Scotland^ 
or  requiring  or  desiring  to  make  an  affidavit  or  deposition,  shall  refuse  or  be  un- 
willing from  alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawfiil  for  the 
court  or  judge  or  other  presiding  officer  or  person  qualified  to  take  affidavits  or  de- 
positions, on  being  satisfied  of  the  sincerity  of  such  objection,  to  permit  such  per- 
son instead  of  being  sworn  to  make  his  or  her  solemn  affirmation  or  declaration  in 
the  words  following,  videlicit:^ 

*^  I,  A  B,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that  the  taking 
of  any  oath  is,  according  to  my  religious  belief,  unlawful ;  and  I  do  solemnly,  sin- 
cerely, and  truly  affirm  and  declare,**  &c.: 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and  effect  as 
if  such  person  had  taken  an  oath  in  the  usual  form,  and  shall  in  like  manner  infer 
the  pains  of  peijury  in  case  of  falsehood. 

Her  Mqfesty  may^  by  Order  in  CouncHj  direct  provisions  of  this  Act  to  be  applied  to 
all  Courts  in  Scotland. 

II.  It  shall  be  lawfhl  for  Her  Majesty  from  time  to  time,  by  an  Order  iu  Coun- 
cil, to  dii*ect  that  all  or  any  part  of  the  provisions  of  this  Act  shall  apply  to  all  or 
any  court  or  courts  in  Scotland;  and  such  order  shall  be  notified  by  the  Secretary 
of  State  to  the  clerk  or  other  officer  of  the  court  or  courts  therein  named  respective- 
ly, and  shall  be  published  iu  the  Edinburgh  Gazette ;  and  within  one  month  after 
such  order  ^hall  hnvc  been  so  notified  and  published,  such  provisions  shall  extend 
and  apply  in  manner  directed  by  such  order ;  and  any  such  order  may  be  in  like 
manner  from  time  to  time  altered  and  annulled. 
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No.  VII. 

ACT  19  &  20  VICT.,  CAP.  LVI. 

AN  ACT  TO  CONSTITUTE  THE  COURT  OF  SESSION  THE  COURT  OF  EXCHEQUER 
IN  SCOTLAND,  AND  TO  REGULATE  PROCEDURE  IN  MATTERS  CONNECTED 
WITH  THE  EXCHEQUER.  plst  July  1856.] 

Section  ZofX^  Vict.^  c.  20,  not  to  extend  to  revenue  case$. 
XLUI.  The  Third  Section  of  the  Act  of  the  Sixteenth  Year  of  Her  present 
Majesty,  Chapter  Twenty,  shall  not  be  deemed  to  apply  to  any  cause  to  be  insti- 
tuted nnder  this  Act  relating  to  the  Cnstoms  or  Inland  Revenue. 


No.  VIII. 


ACT  26  &  27  VICT.,  CAP.  LXXXV. 

AN  ACT  TO  GIVE  RELIEF  TO  PERSONS  WHO  MAY  REFUSE  OR  BE  UNWILLING, 
FROM  ALLEGED  CONSCIENTIOUS  MOTIVES,  TO  BE  SWORN  IN  CRIMINAL 

PROCEEDINGS  IN  SCOTLAND.  [28th  July  1863.] 

Whereas  it  is  expedient  to  grant  relief  to  persons  wlio  may  refuse  or  be  un- 
willing, from  alleged  conscientious  motives,  to  be  sworn  in  Criminal  Proceedings  in 
Scotland:  Be  it  therefore  enacted  by  the  Queen^s  Most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of-the  same,  as  follows : 

Persons  refiising  from  consdeniious  motwes  to  be  sworn  in  aimmal  proceedings  m 
Scotland  to  be  permitted  to  make  a  solemn  affirmation  or  declaration, 

I.  If  any  person  called  as  a  witness  in  any  Court  of CriminalJurisdlction  in 
Scotland^  or  required  or  desiring  to  make  an  affidavit  or  deposition  in  the  course  of 
any  criminal  proceeding,  shall  refuse  or  be  unwilling,  from  alleged  conscientious 
motives,  to  be  sworn,  it  shidl  be  lawful  for  the  court  or  judge,  or  other  presiding 
officer  or  person  qualified  to  take  affidavits  or  depositions,  upon  being  satisfied  of 
the  sincerity  of  such  objection,  to  permit  such  person,  instead  of  being  sworn,  to 
make  his  or  her  solemn  affirmation  or  declaration  In  the  words  following,  videlicit^ 

'^  I,  A  B,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that  the  taking  of 
any  oath  is,  according  to  my  religious  belief,  unlawful ;  and  I  do  also  solemnly, 
sincerely,  and  truly  affirm  and  declare,''  &c 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  force  and  effect  ta 
if  such  person  had  taken  an  oath  in  the  usual  form. 

Penalty  for  making  false  affirmation, 

II.  If  any  person  making  such  solemn  affirmation  or  declaration  shall  wilfully, 
falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if  the  same  had 
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been  sworn  in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt  perjury, 
every  such  person  so  offending  shall  incur  the  pains  of  wilful  and  corrupt  peijuiy. 

Short  Title, 
III.  This  Act  may  be  cited  for  all  purposes  as  ''  The  Oaths  Relief  in  Criminal 
Proceedings  (ScoOand)  Act  1863." 


No.  IX. 

ACT  19  &  20  VICT.,  CAP.  CXIII. 

AN  ACT  TO  PROVIDE  FOB  TAKING  EVIDENCE  IN  HER  MAJESTY's  DOMI- 
NIONS IN  RELATION  TO  CIVIL  AND  COMMERCIAL  MATTERS  PENDING 
BEFORE  FOREIGN  TRIBUNALS.  [29th  July  1856.] 

Whereab  it  is  expedient  that  facilities  be  afforded  for  taking  evidence  in  Her  Ma- 
jesty's dominions  in  relation  to  civil  and  commercial  matters  pending  before  foreign 
tribunals :  Be  it  enacted  by  the  Queen's  Most  Excellent  Maj^ty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  foUows : 

Order  far  examination  of  witnesses  in  this  country  in  relation  to  any  civil  or  commer- 
cial matter  pending  before  a  foreign  trihunal. 
I.  Where,  upon  an  application  for  this  purpose,  it  is  made  to  appear  to  any 
court  or  judge  having  authority  under  this  Act  that  any  court  or  tribunal  of  compe- 
tent jurisdiction  in  a  foreign  country,  before  which  any  civil  or  commercial  matter 
is  pending,  is  desirous  of  obtaining  the  testimony  in  relation  to  such  matter  of  any 
witness  or  witnesses  within  the  jurisdiction  of  such  first- mentioned  court,  or  of  the 
court  to  which  such  judge  belongs,  or  of  such  judge,  it  shall  be  lawful  for  such 
court  or  judge  to  order  the  examination  upon  oath,  upon  interrogatories  or  other- 
wise, before  any  person  or  persons  named  in  such  oixler,  of  such  witness  or  wit- 
nesses accordingly ;  and  it  shall  be  lawful  for  the  said  court  or  judge,  by  the  same 
order,  or  for  such  court  or  judge  or  any  other  judge  having  authority  under  this 
Act,  by  any  subsequent  order,  to  command  the  attendance  of  any  pei'son  to  be 
named  in  such  order,  for  the  purpose  of  being  examined,  or  the  production  of  any 
writings  or  other  documents  to  be  mentioned  in  such  order,  and  to  give  aU  such 
directions  as  to  the  time,  place,  and  manner  of  such  examination,  and  all  other 
matters  connected  therewith,  as  may  appear  reasonable  and  just ;  and  any  such 
order  may  be  enforced  in  like  manner  as  an  order  made  by  such  court  or  judge  in 
a  cause  depending  in  such  court  or  before  such  judge. 

Certificate  of  ambassador^  ^t:.  sufficient  evidence  in  support  of  application, 
n.  A  certificate  under  the  hand  of  the  ambassador,  minister,  or  other  diploma- 
tic agent  of  any  foreign  power,  received  as  such  by  Her  Majesty,  or  in  case  there 
be  no  such  diplomatic  agent,  then  of  the  consul  general  or  consul  of  any  such  fo- 
reign power  at  London,  received  and  admitted  as  such  by  Her  Majesty^  that  any 
matter  in  relation  to  which  an  application  is  made  under  this  Act  is  a  civil  or  com- 
mereial  matter  pending  before  a  court  or  tribunal  in  the  country  of  which  he  is  the 
diplomatic  agent  or  consul  having  jurisdiction  in  the  matter  so  pending,  and  that 
such  court  or  tribunal  is  desirous  of  obtainiug  the  testimony  of  the  witness  or  wit- 
nesses to  whom  the  application  relates,  shall  be  evidence  of  the  matters  so  certified ; 
but  where  no  such  certificate  is  produced  other  evidence  to  that  effect  shall  be  ad- 
missible. 
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I^jeaminatum  of  witnesses  to  he  taken  upon  oath.    Persons  giving  faise  evidence  guilty 

of  perjury, 
HI.  It  shall  be  lawful  for  every  person  authorised  to  take  the  examination  of 
witnesses  by  any  order  made  in  pursuance  of  this  act  to  take  all  such  examina- 
tions upon  the  oath  of  the  witnesses,  or  affirmation  in  cases  where  affirmation  is  al- 
lowed by  law  instead  of  oath,  to  be  administered  by  the  person  so  authorised ;  and 
if  upon  such  oath  or  affirmation  any  person  making  the  same  wilfully  and  corrupt- 
ly give  any  false  evidence,  every  pei*son  so  ofifending  shall  be  deemed  and  taken  to 
be  guilty  of  perjury. 

Payment  of  expenses, 

IV.  Provided  always,  that  every  person  wbose  attendance  shall  be  so  required 
shall  be  entitled  to  the  like  conduct  money  and  payment  for  expenses  and  loss  of 
time  a«  upon  attendance  at  a  trial. 

Persons  to  have  right  of  refusal  to  answer  questions  and  to  produce  documents, 

V.  Provided  also,  that  every  person  examined  under  any  order  made  under 
this  act  shall  have  the  like  right  to  refuse  to  answer  questions  tending  to  criminate 
himBelf,  and  other  questions,  which  a  witness  in  any  cause  pending  in  the  court  by 
which  or  by  a  judge  whereof  or  before  the  judge  by  whom  the  order  for  examina- 
tion was  made  would  be  entitled  to ;  and  that  no  person  shall  be  compelled  to  pro- 
duce under  any  such  order  as  aforesaid  any  writing  or  other  document  that  he 
wonld  not  be  compellable  to  produce  at  a  trial  of  such  a  cause. 

Certain  courts  and  judges  to  have  authority  under  this  act.    Lord  Chancellor^  jr.  to 

frame  rules,  SfV. 

VI.  Her  Majesty^s  Superior  Courts  of  Common  Law  at  Westminster  and  in 
Dublin  respectively,  the  Court  of  Session  in  Scotland^  and  any  Supreme  Court  in 
any  of  Her  Majesty's  colonies  or  possessions  abroad,  and  any  judge  of  any  such 
coiut,  and  every  judge  in  any  such  colony  or  possession  who  by  any  order  of  Her 
Majesty  in  Council  may  be  appointed  for  this  pui-pose,  shall  respectively  be  courts 
and  judges  havmg  authority  under  this  Act :  provided  that  the  Lord  Chancellor, 
with  the  assistance  of  two  of  the  judges  of  the  Courts  of  Common  Law  at  West- 
minster^ shall  frame  such  rules  and  orders  as  shall  be  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  Act,  and  regulating  the  procedure  ondei*  the 
same. 


NaX. 

22  VICT.,  CAP.  20. 


AN  ACT  TO  PROVIDE  FOR  TAKING  EVIDENCE  IN  SUITS  AND  PROCEEDINGS 
PENDING  BEFORE  TRIBUNALS  IN  HER  MAJESTY'S  DOMINIONS  IN 
PLACES  OUT  OF  THE  JURISDICTION  OF  SUCH  TRIBUNALS. 

[19th  April  1859.] 

Whereas  it  is  expedient  that  facilities  be  afforded  for  taking  evidence  in  or  in 
relation  to  actions,  suits,  and  proceedings  pending  before  tribunals  in  ller  Majesty's 
domhiions  in  places  in  snch  dominions  out  of  the  jurisdiction  of  such  tribunals :  Be 
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it  enacted  by  the  Queeirs  ^lust  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

Order  for  examination  ofwitnesse$  out  of  the  jurisdiction  in  relation  to  any  mit 
pending  before  any  tribunal  in  Her  JMajesty^s  possessions, 

I.  Where  upon  an  application  for  this  purpose  it  is  made  to  appear  to  any 
court  or  jud^e  having  authority  under  this  Act  that  any  court  or  tribunal  of  com- 
|)et en t  jurisdiction  in  Her  Majesty's  dominious  has  duly  authorised,  by  commission, 
onler,  or  other  process,  the  obtaining  the  testimony  in  or  in  relation  to  any  action, 
suit,  or  proceeding  pending  in  or  before  such  court  or  tribunal  of  any  witness  or 
witnesses  out  of  the  jurisdiction  of  such  court  or  tribunal,  and  within  the  jurisdic- 
tion of  such  first-mentioned  court,  or  of  the  couit  to  which  such  judge  belongs,  or 
of  such  judge,  it  shall  be  lawful  for  such  court  or  judge  to  order  the  examination 
before  the  person  or  persons  appointed,  and  in  manner  and  form  directed  by  such 
commission,  order,  or  other  process  as  aforesaid,  of  such  witness  or  witnesses  ac- 
cordingly ;  and  it  shall  be  lawful  for  the  said  court  or  judge  by  the  same  order,  or 
for  such  court  or  judge,  or  any  other  judge  having  authority  under  this  Act,  by  any 
subsequent  order,  to  command  the  attendance  of  any  person  to  be  named  in  such 
order  for  the  purpose  of  being  examined,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  order,  and  to  give  all  such  directions  as  to  the 
time,  place,  and  manner  of  such  examination,  and  all  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just,  and  any  such  order  may  be  enforced, 
and  any  disobedience  thereof  punished,  in  like  manner  as  in  case  of  an  order 
made  by  such  court  or  judge  in  a  cause  depending  in  such  couit  or  before  such 
judge. 

Penalty  on  persons  giving  false  evidence. 

II.  Every  person  examined  as  a  witness  under  any  such  commission,  order,  or 
other  process  as  aforesaid,  who  shall,  upon  such  examination  wilfully  and  corruptly 
give  any  false  evidence,  shall  be  deemed  and  taken  to  be  guilty  of  perjury. 

Payment  of  expenses, 

III.  Provided  always.  That  every  person  whose  attendance  shall  be  so  ordered 
shall  be  entitled  to  the  like  conduct  money,  and  payment  for  expenses  and  loss  of 
time,  as  upon  attendance  at  a  trial. 

Power  to  persons  to  refuse  to  answer  questions  to  criminate  himself  or  to  produce 

documents. 

IV.  Provided  also.  That  every  person  examined  under  any  such  commission, 
order,  or  other  process  as  aforesaid,  shall  have  the  like  right  to  refuse  to  answer 
questions  tending  to  criminate  himself,  and  other  questions  which  a  witness  in  any 
cause  pending  in  the  court  by*  which,  or  by  a  judge  whei-eof,  or  before  the  judge  by 
whom  the  order  for  examination  was  made,  would  be  entitled  to;  and  that  no  per- 
son shall  be  compelled  to  produce  under  any  such  order  as  aforesaid  any  writing  or 
other  document  that  he  would  not  be  compellable  to  produce  at  a  trial  of  such  a 
cause. 

Certain  courts  and  judges  to  have  authority  under  this  Act. 

V.  Her  Majesty's  Superior  Courts  of  Common  Law  at  Westminster  and  in  Dublin 
respectively,  the  Court  of  Session  in  Scotland,  and  any  Supreme  Court  in  any  of  Her 
Majesty^s  Colonies  or  Possessions  abroad,  and  any  judge  of  any  such  court,  and 
every  judge  in  any  such  colony  or  possession  who,  by  any  oi'der  of  Her  Majesty  in 
Council,  may  be  appointed  for  this  purpose,  shall  respectively  be  courts  and  judges 
having  authority  under  this  Act. 

Power  to  judges  to  frame  rules  i^.^for  giving  effect  to  provisions  of  this  Act. 

VI.  It  shall  be  lawful  for  the  Lord  Chancellor  of  Great  Britain,  with  the  as- 
sistance of  two  of  the  judges  of  the  Conrts  of  Common  Law  BXWestminster,  so  far  as 
relates  to  England,  and  for  the  Lord  Chancellor  of  Ireland,  with  the  assistance  of 
two  of  the  judges  of  the  Courts  of'Common  Law  at  Dublin^  so  far  as  relates  to  Ire- 
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iand^  and  for  two  of  the  Judges  of  the  Court  of  Session  so  far  as  relates  to  Scotland^ 
and  for  the  chief  or  only  judge  of  the  Supreme  Court  in  an  j  of  Her  Majesty^s  Ck)lo- 
nies  or  Possessions  abroad,  so  far  as  relates  to  such  colony  or  possession,  to  frame 
such  rules  and  orders  as  shall  be  necessary  or  proper  for  giving  effect  to  the  provi- 
sions of  this  Act,  and  regulating  the  procedure  under  the  same. 


No.  XL 

22  &  23  VICT.,  CAP.  LXIII. 

AN  ACT  TO  AFFORD  FACILITIES  FOR  THE  MORE  CERTAIN  ASCERTAINMENT 
OF  THE  LAW  ADMINISTERED  IN  ONE  PART  OF  HEB  MAJESTY'S  DOMI- 
NIONS WHEN  PLEADED  IN  THE  COURTS  OF  ANOTHER  PART  THEREOF. 

[13th  August  1859.] 

Whereas  great  improvement  in  the  administration  of  the  law  would  ensue  if 
facilities  were  afforded  for  more  certainly  ascertaining  the  law  administered  in  one 
part  of  Her  Majesty's  dominions  when  pleaded  in  the  courts  of  another  part 
thereof:  Be  it  therefore  enacted,  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Courts  in  one  part  of  Her  Majesty's  dominions  may  remit  a  case  for  the  opinion  in 
law  of  a  court  in  any  other  part  thereof 
I.  If  in  any  action  depending  in  any  court  within  Her  Majesty's  dominions,  it 
shall  be  the  opinion  of  such  couii;  that  it  is  necessary  or  expedient  for  the  proper 
disposal  of  such  action  to  ascertain  the  law  applicable  to  the  facts  of  the  case  as 
administered  in  any  other  part  of  Her  Majesty's  dominions  on  any  point  on  which 
the  law  of  such  other  part  of  Her  Majesty's  dominions  is  different  from  that  in 
which  the  court  is  situate,  it  shall  be  competent  to   the  court  in  which  such 
action  may  depend  to  direct  a  case  to  be  prepared  setting  forth  the  facts,  as  these 
may  be  ascertained  by  verdict  of  a  jury,  or  other  mode  competent,  or  may  be  agreed 
upon  by  the  parties,  or  settled  by  such  person  or  persons  as  may  have  been  ap- 
pointed by  the  court  for  that  purpose  in  the  event  of  the  parties  not  agreeing,  and 
upon  such  case  being  approved  of  by  such  court  or  a  judge  thereof,  they  shall  settle 
the  questions  of  law  arising  out  of  the  same  on  which  they  desire  to  have  the  opi- 
nion of  another  court,  and  shall  pronounce  an  order  remitting  the  same,  together 
with  the  case,  to  the  court  in  such  other  pait  of  Her  Majesty's  dominions,  being 
one  of  the  superior  courts  thereof,  whose  opinion  is  desired  upon  the  law  adminis- 
tered by  them  as  applicable  to  the  facts  set  forth  in  such  case,  and  desiring  them 
to  pronounce  their  opinion  on  the  questions  submitted  to  them  in  the  terms  of  the 
Act ;  and  it  shall  be  competent  to  any  of  the  parties  to  the  action  to  present  a 
petition  to  the  court  whose  opinion  is  to  be  obtained,  praying  such  last-mentioned 
court  to  hear  parties  or  their  counsel,  and  to  pronounce  their  opinion  thereon  in 
terms  of  this  Act,  or  to  pronounce  their  opinion  without  hearing  parties  or  counsel; 
and  the  court  to  which  such  petition  shall  be  presented  shall,  if  they  think  fit,  ap- 
point an  early  day  for  hearing  parties  or  their  counsel  on  such  case,  and  shall  there- 
after pronounce  th^ir  opinion  upon  the  questions  of  law  as  administered  by  them 
which  are  submitted  to  them  by  the  court ;  and  in  order  to  their  pronouncing  such 
opinion  they  shall  be  entitled  to  take  such  farther  procedure  thereupon  as  to  them 
shall  seem  proper. 


Digitized  by 


Google 


1  If  l(j  APPENDIX.  [T2  &  n  Vi,t.,  c.  M. 

Opinion  to  bt  autltenticaied^  and  certified  copy  given. 

II.  Upon  8uch  opinion  being  pronounced,  a  copy  thereof,  certified  by  an  officer 
of  such  court,  shall  be  given  to  each  of  the  parties  to  the  action  by  whom  the  same 
shall  be  required,  and  shall  be  deemed  and  held  to  contain  a  con^ct  record  of  such 
opinion. 

Opinion  to  be  applied  by  tfte  court  making  the  remit, 

III.  It  shall  bo  competent  to  any  of  the  parties  to  the  action,  after  having  ob- 
tained such  certified  copy  of  such  opinion,  to  lodge  the  same  with  an  officer  of  the 
court  in  which  the  action  may  be  de|)ending,  who  may  have  the  official  charge 
thereof,  together  with  a  notice  of  motion,  setting  forth  that  the  party  will,  on  a 
certain  day  named  in  such  notice,  move  tlie  court  to  apply  the  opinion  contained  in 
such  certified  copy  thereof  to  the  facts  set  forth  iu  the  case  herein -before  specified, 
and  the  said  court  shall  thereupon  apply  such  opinion  to  such  facts,  in  the  same 
manner  as  if  tlie  same  had  bei^u  pronounced  by  sncli  court  itself  upon  a  case  re- 
served for  opinion  of  the  court,  or  upon  special  vei'dict  of  a  jury ;  or  the  said  last- 
mentioned  court  shall,  if  it  think  fit,  when  the  said  opinion  has  been  obtained  be- 
fore trial,  order  such  opinion  to  be  submitted  to  the  jury  with  the  other  facts  of  the 
case  as  evidence,  or  conclusive  evidence  as  the  court  may  think  fit,  of  the  foreign 
law  therein  stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury. 

Her  Majesty  in  Council  or  House  of  Lords  on  appeal  may  adopt  or  reject  opinion, 

IV.  In  the  event  of  an  appeal  to  Her  Majesty  in  Council  or  to  the  House  of 
Lords  in  any  such  action,  it  shall  be  competent  to  bring  under  the  review  of  Her 
Majesty  in  Council  or  of  the  House  of  Lords  the  opinion  pronounced  as  aforesaid 
by  any  court  whose  judgments  are  reviewable  by  Her  Majesty  in  Council  or  by 
the  House  of  Lords,  and. Her  Majesty  in  Council  or  that  House  may  respectively 
adopt  or  reject  such  opinion  of  any  court  whose  judgments  are  respectively  review- 
able by  them,  as  the  same  shall  appear  to  them  to  be  well  founded  or  not  in  law. 

Interpretation  of  terms, 

V.  In  the  construction  of  this  Act,  the  word  '^  action  '*  shall  include  every 
judicial  proceeding  instituted  in  any  court,  civil,  criminal,  or  ecclesiastical;  and  the 
words  ^^  Superior  Courts ''  shall  include,  in  England,  the  Superior  Courts  of  Law  at 
Westminster,  the  Lord  Chancellor,  the  Lords  Justices,  the  Master  of  the  Rolls  or 
any  Vice-Chancel  lor,  the  Judge  of  the  Court  of  Admiralty,  the  Judge  Ordinary 
of  the  Court  for  Divorce  and  Matrimonial  Causes,  and  the  Judge  of  the  Court  of 
Probate;  in  Scotland^  the  High  Court  of  Justiciary,  and  the  Court  of  Session  acting 
by  either  of  its  Divisions ;  in  Ireland^  the  Superior  Courts  of  Law  at  Dublin^  the 
Master  of  the  Roils,  and  the  Judge  of  the  Admiralty  Court;  and  in  any  other 
part  of  Her  Majesty^s  dominions,  the  Superior  Courts  of  Law  or  Equity  therein. 


No.  XIL 

ACT  24  &  25  VICT.,  CAP.  XL 

AN  ACT  TO  AFFORD  FACILITIES  FOR  THE  BETTER  ASCERTAINMENT  OF 
THE  LAW  OF  FOREIGN  COUNTRIES  WHEN  PLEADED  IN  COURTS  WITH- 
IN HER  majesty's  DOMINIONS.  [17tli  May  1861.] 

Whereas  an  Act  was  passed  in  the  twenty-second  and  twenty-third  years  of  Her 
Majesty's  Reign,  intituled  An  Act  to  afford  facilities  for  tfie  more  certain  Ascertain- 
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ment  of  the  Law  administered  in  one  part  of  Her  Majesty's  dominions  when  pleaded 
in  the  courts  of  another  part  tfiereof:  And  whereas  U  is  expedient  to  afford  the  like 
facilities  for  the  better  ascertainment,  in  similar  circumstances,  of  the  law  of  any 
foreign  conntrj-  or  state  with  the  government  of  which  Her  Majesty  may  be  pleased 
to  enter  into  a  convention  for  the  pui[)0»"ie  of  nmtnally  ascertaining  the  law  of  such 
foreign  country  or  state  when  pleaded  in  actions  depending  in  any  courts  within 
Her  Majesty's"  dominions  and  the  law  as  administered  in  any  parf  of  Her  Majesty's 
dominions  when  pleaded  in  actions  depending  in  the  courts  of  such  foreign  country 
or  state :  Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows, 
viz, : — 

Superior  Courts  within  Her  Majesty  s  dominions  may  remit  a  case,  with  quet  ies^  to 
a  Court  of  any  foreign  state  with  which  Her  Majesty  may  have  made  a  conven- 
tion for  that  purpose^  for  asca  tainment  of  law  of  such  state, 
I.  If  in  any  action  depending  in  any  of  the  superior  courts  within  Her  Majesty's 
dominions  it  shall  be  the  opinion  of  such  court  that  it  is  necessary  or  expedient,  for 
the  disposal  of  such  action,  to  ascertain  the  law  applicable  to  the  facts  of  the  case 
as  administered  in  any  foreign  state  or  country  with  the  government  of  which  Her 
Majesty  shall  have  entered  into  such  convention  as  aforesaid,  it  shall  be  competent 
to  the  court  in  which  such  action  may  depend  to  direct  a  case  to  be  prepared  set- 
ting forth  the  facts  as  these  may  be  ascertained  by  verdict  of  jury  or  other  mode 
competent,  or  as  may  be  agreed  upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  have  been  appointed  by  the  court  for  that  purpose  in  the  event  of 
the  paities  not  agreeing ;  and  u|K)n  such  case  being  approved  of  by  such  court  or  a 
judge  thereof,  such  court  or  judge  shall  settle  the  questions  of  law  arising  out  of  the 
same  on  which  they  desire  to  have  the  opinion  of  another  court,  and  shall  pronounce 
an  order  remitting  the  same,  together  with  the  case,  to  such  superior  court  in  such 
foreign  state  or  country  as  shall  be  agreed  upon  in  said  convention,  whose  opinion 
is  desired  upon  the  law  administered  by  such  foreign  court  as  applicable  to  the 
facts  set  forth  in  such  case,  and  requesting  them  to  pronounce  their  opinion  on  the 
questions  submitted  to  them :  and  upon  such  opinion  being  pronounced,  a  copy 
thereof,  certified  by  an  oflScer  of  such  court,  shall  be  deemed  and  held  to  contain  a 
correct  record  of  such  opinion. 

Court  in  which  action  depends  to  apply  such  opinion  to  the  facts  set  forth  in 

cases,  (f^. 
II.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  after  having  ob- 
tained such  certified  copy  of  such  opinion,  to  lodge  the  same  with  the  oflScer  of  the 
court  within  Her  Majesty's  dominions  in  which  the  action  may  be  depending  who 
may  have  the  official  charge  thereof,  together  with  a  notice  of  motion  setting  fortJi 
that  the  party  will,  on  a  certain  day  named  in  such  notice,  move  the  court  to  apply 
the  opinion  contained  in  such  certified  copy  thereof  to  the  facts  set  forth  in  the  case 
herein-before  specified,  and  the  said  court  shall  thereupon,  if  it  shall  see  fit,  apply 
such  opinion  to  such  facts,  in  the  same  manner  as  if  the  same  had  been  pronounced 
by  such  court  itself  upon  a  case  reserve  d  for  opinion  of  the  court,  or  upon  special 
verdict  of  a  juiy ;  or  the  said  last- mentioned  court  shall,  .if  it  think  fit,  when  the 
said  opinion  has  been  obtained  before  trial,  order  such  opinion  to  be  submitted  to 
the  juiy  with  the  other  facts  of  the  case  as  conclusive  evidence  of  tho  foreign  law 
therein  stated,  and  the  said  opinion  shall  be  so  submitted  to  the  jury :  Provided 
always,  that  if  after  having  obtained  such  certified  copy  the  court  shall  not  be  satis- 
fied that  the  facts  had  been  properly  understood  by  the  foreign  court  to  which  the 
case  was  remitted,  or  shall  on  any  ground  whatsoever  be  doubtful  whether  the  opi- 
nion so  certified  does  correctly  represent  the  foreign  law  as  regai*ds  the  facts  to 
which  it  is  to  be  applied,  it  shall  be  lawful  for  such  court  to  remit  the  said  case, 
either  with  or  without  alterations  or  amendments,  to  the  same  or  to  any  other  such 
superior  court  in  such  foreign  state  as  aforesaid,  and  so  from  time  to  time  as  may 
be  necessary  or  expedient. 
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Courts  in  Her  Majesty* $  dominions  may  pronounce  opinion  on  case  remitted  by  a 

Foreign  Court, 
tlL  If  in  any  action  depending  in  any  court  of  a  foreign  conntiy  or  state  with 
whose  government  Her  Majesty  shall  have  entered  into  a  convention  as  above  set 
forth,  snch  court  shall  deem  it  expedient  to  ascertain  the  law  applicable  to  the  facts 
of  the  case  as  administered  in  any  part  of  Her  Majesty's  dominions,  and  if  the 
foreign  court  in  which  such  action  may  depend  shall  remit  to  the  court  in  Her  Ma- 
jesty's dominions  whose  opinion  is  desired  a  case  setting  forth  the  facts  and  the 
questions  of  law  arising  out  of  the  same  on  which  they  desire  to  have  the  opinion 
of  a  court  within  Her  Majesty's  dominions,  it  shall  be  competent  to  any  of  the  par- 
ties to  the  action  to  present  a  petition  to  such  last-mentioned  court,  whose  opinion 
is  to  be  obtained,  praying  such  court  to  hear  parties  or  their  counsel,  and  to  pro- 
nounce their  opinion  thereon  in  terms  of  this  Act,  or  to  pronounce  their  opinion 
without  hearing  parties  or  counsel ;  and  the  court  to  which  such  petition  shall  be 
presented  shall  consider  the  same,  and,  if  they  think  fit,  shall  appoint  an  early  day 
for  hearing  parties  or  their  counsel  on  such  case,  and  shall  pronounce  their  opinion 
upon  the  questions  of  law  as  administered  by  them  which  are  submitted  to  them 
by  the  foreign  court ;  and  in  order  to  their  pronouncing  such  opinion  they  shall  be 
entitled  to  take  such  further  procedure  thereupon  as  to  them  shall  seem  proper,  and 
upon  such  opinion  being  pronounced  a  copy  thereof,  certified  by  an  officer  of  snch 
court,  shall  be  given  to  each  of  the  parties  to  the  action  by  whom  the  same  shali 
be  required. 

Ifiterpretation  of  terms, 
IV.  In  the  construction  of  this  Act  the  word  **  action"  shall  include  every  ju- 
dicial proceeding  instituted  in  any  court,  civil,  criminal,  or  ecclesiastical ;  and  the 
words  "  Superior  Courts  "  shall  include,  in  Enyhnd,  the  Superior  Coui'ts  of  Law  at 
Westminster,  the  Lord  Chancellor,  the  Lords  Justices,  the  Master  of  the  Rolls,  or 
any  Vice- Chancellor,  the  Judge  of  the  Court  of  Admiralty,  the  Judge  Ordinary  of 
the  Court  for  Divorce  and  Matrimonial  Causes,  and  the  Judge  of  the  Court  of  Pro- 
bate ;  in  Scotland,  the  High  Court  of  Justiciary,  and  the  Ck>urt  of  Session,  acting 
by  either  of  its  Divisions ;  in  Ireland,  the  Superior  Courts  of  Law  at  Dublin^  the 
Mjister  of  the  Rolls,  and  the  Judge  of  the  Admiralty  Court ;  and  in  any  other  part 
of  Her  Majesty's  dominions,  the  superior  couils  of  law  or  equity  therein ;  and  in  a 
foreign  country  or  state,  any  superior  court  or  courts  which  shall  be  set  forth  in 
any  such  convention  between  Her  Majesty  and  the  government  of  such  foreign 
country  or  state. 


No.  XIII. 

FORMS  FOR  DEPOSITIONS. 

I. — FOBM  FOB  COMMISSIONEB's  REPORT  OF  DEPOSITIONS  OF  WITNESSES. 

At  ,  the  day  of  ,  in  presence  of  A  B,  Esq.,  Advocate, 

Commissioner  appointed  to  take  the  depositions  of  witnesses  in  the  action  depend- 
ing before  the  Lords  of  Council  and  Session  at  the  instance  of  C  D  against  E  F, 
conform  to  interlocutor  pronounced  by  Lord  ,  Ordinary,  on  the         day  of 

,  of  which  interlocutor  a  certified  copy  was  produced  to  the  said  commis- 
sioner, and  the  said  A  B  having  accepted  of  the  said  commission,  Compeared  G 
H,  Writer  to  the  Signet,  agent  for  the  pursuer,  and  I  K,  Solicitor  before  the  Su- 
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preme  Courts,  agent  for  the  defender— the  sfud  A  B  having  chosen  L  M  {desig- 
nation) to  be  his  clerk,  and  administered  to  him  the  oath  de  Jideli  administrationey 
there  also 

Compeared  N  O,  farmer  at  ,  in  the  comity  of  ,  married, 

aged  forty  yeara  (or  otherwise  as  the  case  may  be)^  who  being  solemnly  sworn  and 
interrogated  as  a  witnkss  for  thk  pursuer,  depones,  &c.  Being  cross-exa- 
mined on  behalf  of  the  defender,  depones,  &c.  Being  re-examined  on  behalf  of 
the  pursuer,  depones,  &c.  Being  interrogated  by  thk  commissioner,  depones, 
&c.  All  which  is  truth,  as  the  deponent  shall  answer  to  God.  Three  words  de- 
lete before  signing,  and  one  marginal  addition  on  page 

NO. 

A  B,  Oommr. 

L  M,  Clerk. 

If  the  witness  cannot  write^  the  report  will  conclude— -Deponea  that  he  cannot  write, 
on  account  of  injury  to  his  hand  (or  otherwise  as  the  case  may  be), 

A  B.  Commr. 

L  M,  Clerk. 

Compeared  also  P  Q  {designation^  j*c.,  as  above),  who  being  solemnly  sworn 
as  a  witness  for  the  pursuer,  and  being  examined  in  initiaUlnts  at  the  instance 
of  the  defender,  depones,  &c.  The  defender  objects  that  the  witness  is  inadmis- 
sible on  the  gi'ound  of  bribery  (or  otherwise  as  the  case  may  be)\  the  commissioner 
repels  the  objection ;  and  the  witness  being  examined  in  causd,  depones,  &c.— f  O) 
The  defender  objects  that  the  witness  is  inadmissible  on  the  ground  of  bribery;  and 
although  the  said  objection  may  not  be  proved  by  the  initial  examination  of  the 
witness,  yet  the  defender  maintains  that  the  same  is  well  founded,  as  he  will  prove 
by  other  evidence,  which  he  is  not  at  present  prepared  to  adduce,  and  accordin^rly 
he  protests  for  reprobators  against  the  witness,  on  the  gi'ound  above  stated.  The 
commissioner  repels  the  objection,  whereupon  the  witness  depones,  &c.,  as  above. 
— (Or)  The  commissioner  appoints  the  deposition  of  the  witness  to  be  taken  on  a 
paper  apart,  and  sealed  up,  to  await  the  future  orders  of  the  Court. 

Compeared,  also,  as  a  witness  for  the  pursuer,  R  S  (designation,  j*c., 
as  above),  who  states  that  he  is  n  Quaker  (or  Moravian,  or  Separatist,  as  the  case 
may  be)  and  being  examined  upon  his  affiimation  and  declaration  in  the  form  pre- 
scribed by  Act  of  Parliament  to  be  emitted  by  persons  of  his  persuasion  in  place  of 
an  oath,  he  does  solemnly,  sincerely,  and  trnly,  affiim  and  declare  (see  the  statutory 
forms,  supra,  §  1969,  notes).    All  which  is  truth. 

Signed  as  above. 

At  the  conclusion  of  the  depositions  a  docquei  is  appended  in  this  form: — What 
is  contained  on  this  and  the  preceding  pages,  is  the  report  of  the  commission 

set  forth  in  the  first  page  hereof,  humbly  reported  by 

A  B,  Commr. 
L  M,  Clerk. 

If  the  witness  is  examined  on  adjusted  interrogatories  (See  supra,  §  1954,  et  seq.) 
the  report  should  hear, — ^The  first  interrogatory  being  put  to  the  witness,  namely 
(insert  the  interrogatory),  he  depones,  &c.,  and  so  on  throughout  nil  Ote  interroga- 
tories. If  any  questions  not  embraced  in  the  interrogatories  are  put  by  the  commis- 
sioner, the  report  must  state  that  they  were  so  put  (see  §  1959,  thus — and  the  witness 
being  interrogated  by  the  commissioner,  depones). 


II. — FORM  FOB  COMMISSIONER  S  REPORT  OF  OATH  OF  PARTY. 

When  the  commission  is  granted  for  taking  the  oath  of  a  party,  the  report  may  be 
in  the  form  given  above,  with  the  exertion  that  it  should  bear.  Commissioner  ap- 
pointed to  take  the  oath  in  litem  (or,  on  reference,  &c.,  as  the  case  may  be),  of  the 
parsaer  (or  defender). 
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III. — FORM  FOR  COMMISSIONERS  REPORT  OF  DEPOSITIONS  OF  HAVERS. 

When  tlte  commission  is  for  exasnining  havers^  the  report  should  hear^  Commis- 
Bionei*  appointed  for  examiuing  havers  in  the  action,  &c. 

CoMPKARED,  &c.  [os  obove']^  who  being  solQoinlj  sworn  and  examined  on  be- 
half of  the  pursuer  as  a  haver^  and  beiug  required  to  produce  the  writings  set  foith 
in  the  specification  No.  of  process,  or  one  or  more  of  them,  he  depones  that  he 
has  certain  of  the  writings  called  for,  beiug  the  writings  following,  viz.  \describe 
Mem],  and  he  now  produces  the  same ;  and  they  are  marked  by  the  deponent, 
commissiouer,  and  clerk,  as  relative  hereto.    All  which,  &c.  {as  above,) 

When  the  writings  are  numerous^  it  is  usual  to  produce  them  conform  to  inventory^ 
which  is  mentioned  in  the  report^  in  place  of  eiiumerating  the  documents^  thus : — He 
depones  that  he  has  fifty  documents  of  the  kind  specified,  and  he  now  produces  the 
same,  as  they  are  enumerated  and  described  in  an  inventory  thereof,  which  is 
marked  by  the  deponent,  commissioner,  and  clerk,  as  relative  hereto ;  the  writings 
produced  being  also  marked  with  their  initials. 

The  writings  are  marked  and  signed  by  the  haver^  commissioner,  and  clerk,  thus: 
—1st  January  1856.— Referred  to  in  deposition  of  Y  Z,  as  a  haver  of  this  date. 

YZ. 

A  B,  Commr. 
L  M,  Clerk. 

If  referred  to  as  in  an  inventory,  they  are  simply  initialed  by  the  haver,  commissioner, 
and  clerk,  the  inventory  being  signed  by  them. 

When  the  diet  of  proof  is  adjourned,  the  report  should  bear.'~~ 
The  commiiisioner  adjourns  the  diet  till  the  day  of 

A  fi,  Commr. 
L  M,  Clerk. 

And  at  re-assembling,  a  minute  should  be  prefixed  to  the  depositions,  thus: — 

At  ,  the  day  of  ,  at  an  adjourned  diet  of  the  commis- 

sion aforesaid.  Present,  the  agents  above  mentioned  for  the  respective  parties,  be- 
foi-e  the  said  commissioner : — Compeared,  &c. 

Note. — ^The  report  is  usually  in  the  form  of  a  narrative,  in  which  the  witness 
appeal's  to  speak  either  in  the  first  or  third  person,  the  question  and  answer  being 
thrown  together  into  a  statement  as  if  made  by  him.  But  it  is  proper  at  import- 
ant parts  of  the  deposition,  to  take  down  the  precise  words  of  the  question  and 
answer,  thus,—"  Being  interrogated,"  &c.,  "depones,  I,''  &c.,  in  the  first  person. 
This  is  peculiarly  necessary  where  the  deposition  is  likely  to  be  used  in  a  jury  trial, 
as  it  enables  the  party  t^gainst  whom  it  is  tender^  to  raise,  in  proper  form,  any 
objections  he  may  have  to  parts  of  it.  This  form  must,  of  course,  be  observed 
when  any  objection  to  a  question  is  stated  before  the  commissioner.  In  mention- 
ing such  objections,  and  auy  which  may  be  stated  to  the  admissibility  of  witnesses, 
the  ground  of  the  objection  and  of  the  answer  thereto,  with  the  reason  on  which 
the  commissioner  sustains  or  repels  it,  should  be  stated  shortly.  The  same  course 
should  be  followed  where  the  witness  declines  to  answer,  the  question  being  stated 
at  length,  and  the  declinature  mentioned  thus : — "  The  witness  declines  to  answer 
the  question,  on  the  ground,"  &c 

When  the  depositions  mention  numbers,  these  ought  always  to  be  stated  at 
length  in  words,  and  not  in  figures.  Any  additions  which  may  have  to  be  made  to 
the  depositions,  should  be  written  on  the  margin,  and  signed  by  the  witness,  com- 
missioner, and  clerk,  writing  their  christian  names  on  one  side  of  e^u^h  addition, 
and  their  surnames  on  the  other.  Interlineations  and  erasures  ought  to  be  care- 
fnlly  avoided.  If  any  words  require  to  be  deleted,  that  should  be  done  by  draw- 
ing the  pen  through  them ;  and  their  number  should  be  mentioned  at  the  condu- 
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sion  of  the  deposition.  Whcu  the  dej^sitioii  exteiKls  over  more  tbau  one  page, 
each  page  slioald  be  subdcribtHi  by  the  person  examined  (if  he  can  writ«),  and  by 
the  commii^sioncr  and  cleric.  When  any  deposition  Im  taken  on  a  separate  paper, 
to  await  the  orders  of  court  on  an  objection  to  the  witness,  or  to  any  question  pnt 
to  him,  the  separate  part  must  be  signed  as  usual  and  sealed  np,  and  the  paper 
which  incloses  it  should  bear  a  docquet  as  in  this  form,  ''  Deposition  of  Y  Z,  re- 
fen'ed  to  in  report  of  the  commission  in  the  action  between  C  D  and  E  F. 

"  A  B,  Commr. 

"LM,  Clerk. 
Depositions  taken  to  lie  in  retenth  should  also  be  sealed  up  and  docqneted  in  a 
similar  manner. 
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The  Xwnbers  rtfer  to  the  Seetione, 


ACCEPTANCE  of  deeds  may  bo  express 
or  implied,  984 ;  how  express  acceptance 
is  proved,  985;  how  implied  is  proved,  ib.; 
acceptance  necessary  to  make  a  deed  ef- 
fectual as  against  grantee,  986 ;  not  as 
against  grantor,  ib, 

of  offer  as  to  heritage  must  be  in 

writing,  546;  how  acceptance  proved 
where  offer  relates  to  moveables,  555. 

of  Bills.     See  Bill^  Prtmmpfion* 

ACCOMPLICE,  evidence  of,  1694.  See 
Wttneee. 

ACCOUNTS,  prescription  of  merchants', 
476.  See  Preeeription.  Evidence  af- 
forded by  account  books,  1179.  See 
Booke, 

ACCOUNTANTS,  remits  to,  in  questions 
of  accounting,  2004 ;  when  their  reports 
under  remit  are  final,  a6. 

ACCOUNTING— in  what  circumstances 
it  is  presumed,  620. 

ACQUIESCENCE— how  the  presump- 
tions springing  from  acquiescence  may 
affect  the  burden  of  proof,  13 ;  when  ad- 
missions and  confessions  implied  from 
acquiescence,  1479. 

ACTS  OF  PARLIAMENT.  Difference 
between  rules  of  evidence  applicable  to 
public,  private,  and  local  and  personal 
Acts,  1052 ;  Public  Acts  presumed  to  be 
known,  and  need  not  be  given  in  evi- 
dence, 1*6.  Local  and  Personal  Acta 
which  do  not  provide  that  they  are  to 
be  taken  as  Public  Acts,  ib,\  rules  on 
this  point  under  18th  and  14th  Vict., 
cap.  21,  {  7,  t^.;  Private  Acts,  printed 
and  unprinted,  how  proved,  ib.\  errors 
in  printed  acts  how  proved,  1053 ;  Fo- 
reign Statutes,  how  proved,  1054 ;  what 
matters  Acts  of  Parliament  are  admit- 

VOL.  n. 


ted  to  prove,  1055 ;  matters  as  to  which 
they  may  be  contxudicted,  f^.;  construc- 
tion of  ancient  acts  may  be  explained  by 
conti^mporancous  usage,  227  ;  meaning 
of  Statutes  cannot  be  modified  by  refer- 
ence to  the  bills,  158 ;  or  to  discussions 
in  Parliament  when  they  were  passed, 
ib,\  Recitals  in  Private  Acts,  1055, 
note  3. 

ADMISSIONS  AND  CONFESSIONS— 
Admissions  on  record,  1386-1392 ;  how 
far  conclusive  proof,  1386 ;  conclusive  in 
cases  of  prescription,  408.  See  Preeenp- 
turn.  Effect  of  Admissions  prefixed  to 
the  issue,  1387 ;  of  admissions  in  joint 
case,  ib.;  in  minute  of  admissions,  t^.; 
in  argumentative  papers,  1388 ;  effect  of 
non -denial  of  stHtenicnt  made  by  op- 
posite party,  1389 ;  when  a  party  may 
plead  **not  admitted,"  i^.;  admissions 
retracted  in  subsequent  pleadings,  1390 ; 
can  a  party  found  on  admissions  con- 
tained in  passages  expunged  by  order  of 
the  Court?!*. 

on  record  in  consistorial  causes, 

1391.  They  do  not  obviate  necessity 
for  proof,  t*. 

Plea  of  guilty  by  prisoner  in  open 

Court,  1893;  confession  in  declaration 
cannot  be  used  as  plea  of  guilty,  t*,, 
1430. 

'  in  judicial  examination,  1403.   See 


JCxamination, 

in  prisoner's  declaration,  1405."  See 

Declaration. 

•  Judicial  admission  made  in  one 


cause  used  as  evidence  in  another,  1434 : 
when  it  is  made  in  judicial  examination. 
ib.\  in  oath  on  reference,  th.;  in  other 
oaths,  ib.;  in  prisoner's  declaration,  1435; 

2p 
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ADMISSIONS  Continued^ 
in  examinations  in  sequestrations,  1488 ; 
admiiMions  by  haverd,  ib,;  or  before  a 
kirk-sension,  ib,;  or  on  record  in  another 
cause,  1489. 

Extrajudicial  statements  and  ad- 
missions, rules  applicable  to,  1448-1464; 
admisHions  in  conversation,  correspond- 
ence, &c.,  1443;  in  acc^unt-lxwks,  see 
Bookt,  1444  ;  statements  on  precognition 
AS  a  witness  in  another  cause,  1443 ;  is  ad- 
mission in  a  deed  tjvicience  in  favour  of 
one  not  a  party  to  it?  144r) ;  admissibility 
in  consistorial  causes  of  extrajudicial  ad- 
missions, 1446;  admissions  in  writings 
not  delivered,  1448 ;  wlmissions  made  in 
attemptiu*;  to  compromise,  1449. 

Competency   of    admissions    and 

confessions  obtained  by  artifice,  1451  ; 
of  those  made  under  constraint,  1452; 
where  party  was  interrupted  when 
speaking:,  1453. 

^—  Extrajudicial  admissions  are  not 
full  proof,  1454. 

Extrajudicial    confessions,   1456 ; 


they  must  be  emitted  voluntarily,  1455- 
1458;  effect  of  improper  inducements, 
1456 ;  inducements  held  out  by  private 
persons  do  not  exclude,  unless  they  were 
sanctioned  by  prosecutor,  1458;  suspi- 
cion attaching  to  confessions  made  to 
criminal  officers,  &c.,  1459;  if  elicited 
after  imprisonment,  they  are  inadmissi- 
ble, 1460 ;  not  bo  if  made  by  prisoner  on 
being  apprehended.  1459  ;  confessions 
made  to  fellow-prisoner,  when  admis- 
sible, 1460;  conversations  between  fel- 
low-prisoners, ib.\  eavesdropping,  *6.; 
proof  of  confessions  made  in  gaol  to 
magistrates,  1461 ;  admissibility  of  con- 
fessions improperly  obtained  where  real 
evidence  has  been  discovered  in  conse- 
quence of  them,  1462;  admissibility  of 
confessions  uttered  by  prisoner  when 
drunk,  1463;  or  asleep,  tS. 

■  Weight  to  be  given  to  extrajudicial 


confessions,  1464. 

-  How  far  admissions  and  confessions 


by  one  person  are  evidence  against  an- 
other, 1465-1478  ;  confession  of  one 
prisoner  although  not  evidence  against 
another,  1475;  may  be  read  to  jury 
under  caution  from  the  Court,  i6.;  re- 
sponsibility of  copartners  for  admissions 
made  by  one  of  their  number,  1465 ;  of 
trustees,  1466 ;  of  joint  owners,  1467 ; 
of  co-defenders,  ib.\  of  joint  obligants, 
ib.\  effect  of  admission  by  an  executor, 
ib,\  responsibility  of  assignees  for  ad- 
missions of  cedent,  1408;  of  executor- 
creditor  for  admissions  of  deceased,  ib.\ 
of  husband  for  admissions  of  wife  be- 
fore or  after  marriage,  %b,\  of  creditors 
for  admissions  of  bankrupt  before  se- 


ADMISSIONS  Omtinuedr— 

questration,  1469 ;  when  parties  are  re- 
sponsible for  admissions  by  those  whom 
they  have  authorised  to  act  as  their 
counsel,  agents,  clerks,  &c.,  1470-1478  ; 
how  far  admissions  by  principal  debtor 
bind  cautioner,  1471. 

Admissions  and  confessions  may 

be  im})lied  from  conduct  or  pleadings, 
1479-1486;  from  silence  and  acqui- 
escence, 91,  1479-1484;  caution  re- 
quired in  dealing  with  implied  admis- 
sions, 1484. 

Qualified    admissions    must    be 


taken  with  their  qualifications,  1487 ; 
but  the  qualification  may  be  disproved, 
ib.'y  effect  of  qualified  admissions  in 
proving  debts  which  fall  under  the  short 
prescriptions,  408,  443,  566;  qualified 
admissions  in  oath  on  reference,  1682. 
See  Oath. 

■  Probative  value  of  admissions  and 


confessions,  1489;  made  on  record, 
1490;  made  orally,  1491-1498;  caution 
required  in  weighing  evidence  of  oral 
confessions,  1491 ;  examples  of  mistaken 
and  false  confessions,  288,  1491,  1499 : 
confidentiality  of  confessions  made  to 
legal  advisers,  1861 ;  to  husband  or  wife, 
1858;  to  clergymen  and  medical  men, 
1881-1886.     See  ConfidmUalUy, 

ADULTERY— See  QmtUtorial,  &c.;  ad- 
missibility of  admissions  of,  1447 ;  evi- 
dence of  alleged  paramour's  previous 
conduct  and  behaviour,  18;  when  seve- 
ral acts  of  adultery  are  charged,  one 
witness  to  each  is  full  proof,  2089. 

AD  VOC ATE— Presumed  mandate  of,  670; 
admission  by  counsel  binding  on  client, 
1470 ;  power  of  advocate  to  refer  cause 
to  oath,  1566;  competency  of  party 
acting  both  as  advocate  and  witness, 
1712 ;  confidentiality  of  communications 
between  counsel  and  client,  1861,  et  9eq. 
See  Confidentiality. 

AFFIDAVIT  is  required  as  prima  fade 
proof  in  some  matters,  1662 ;  not  admis- 
sible evidence  on  the  merits  of  the  cause, 
1663,  1924 ;  even  where  person  who  has 
emitted  it  has  died,  1668,  1988 ;  statu- 
tory prohibition  against  certain  affi- 
davits, 1664 ;  witnesses  may  not  be  pre- 
cognosced  on  affidavit,  1749;  by  whom 
affidavits  may  be  administered,  1665 ; 
form  and  authentication  of  affidavits, 
1667. 

AFFIRMATION  by  Moravians,  Quakers, 
and  Separatists  received  in.  place  of 
oath,  1969 ;  by  any  person  having  reli- 
gious scruples  against  emitting  oath,  ib, 
Examiniiig  children  on  declaration, 
1677.  Case  of  notary  public,  1191,.  note  *. 

AFFREIGHTMENT— Writing  necessary 
in  contracts  of  affreightment,  666 ;  un- 
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stamped    charter-parties   can  only    be 
stamped  within  a  month  from  first  date, 
1016. 
AGENCY  and  Partial  Counsel— How  far 
an  objection  to  a  witneHS,  1730.    See 

AGENT— Calling  on.  to  produce  his 
client's  titles  as  a  haver,  1344,  1873; 
see  Production.  How  far  statements  and 
admisnioDs  made  by  a^^ent  are  evidence 
against  principal,  1470-1473;  compe- 
tency of  referring  to  oath  of  an  oppo- 
nent's agent,  1590;  power  of  agent  to 
refer  to  oath  of  his  client's  adversary, 
1666 :  admissibility  of  agent  as  witness, 
1731;  his  credibility,  1732;  privilege 
of  confidentiality  in  communications  to 
law-agent,  1734,  1861,  et  nq.  See  Con- 
fidentiaUty, 
ALIMENT — Competency  of  oath  in  sup- 
plement in  actions  for,  1519,  et  teq.  See 
Oath  in  Supplement. 
AMBIGUITY  in  Writings— Under  what 
rules  it  may  be  explained  by  extrinsic 
evidence,  218,  et  teg.,  see  Parole;  diffe- 
rence between  patent  and  latent  ambi- 
guities, 214,  216;  admissibility  of  con- 
temporanetms  usage  to  explain  ambi- 
guities in  deeds  and  statutes,  226  ;  cus- 
tom and  usage  of  trade  to  explain  ambi- 
guities in  writings,  231 ;  clearing  up 
ambiguities  in  written  contracts  by  re- 
ference to  oath  of  party,  248. 
ANSWER— Proof  before  answer,  1935; 
sending  issue  to  trial  before  answer, 
1986;  effect  of  proof  before  answer, 
1937 ;  competency  of  oath  on  reference 
before  answer,  1546. 
APOCHA    trium    annortim.   presumption 

from  the,  884. 
APPEAL— Certified  copies  of  proceedings 
in  Court  of  Session  admissible  in  appeal 
to  House  of  Lords,  1266,  1262. 
ARBITER— See  Stibmistion,  Decree  Ar- 

bitral. 
ARRESTMENT— To  whose  oath   refer- 
ence may  be  made  in  cases  of  arrest- 
ment, 1601.     See  Oath  on  Reference. 
ASSAULT — Relevancy  of  evidence  as  to 
temper  of  the  person  said  to  have  been 
assaulted,  23 ;  in  charge  of  several  as- 
saults OD  same  person  is  one  witness  to 
each  suflicient?  2040;  assauU  with  in- 
tent to  ravish.     See  Hape. 
ASSIGNATION— When   writing    necee- 
sary  to  transmit  rights  and  obligations 
regarding  moveables,  655-9;  as  to  blank 
in  name  of  assignee,  650;  notarial  in- 
strument necessary  to  prove  intimation 
of,  unless  there  is  a  written  acknowledg- 
ment. 1187;  holograph  acknowledgment 
of  intimation  is  probative  of  its  date, 
766. 
ASSIGNEE— Responsibility  of  aasigneee 


for  admissions  of  cedents,  1468;  when 
competent  to  refer  to  oath  of  cedent 
against  assignee,  1696. 

ATHEISM — Exclusion  of  Atheists  as  wit- 
nesses, 1688;  how  Atheium  proved, 
1689,  1820. 

AUTHENTICATION  of  deeds,  636;  see 
Writinge;  of  memoranda  and  articles  of 
assnciution  of  joint  stoi?k  companies, 
142,  note  on  page  1198;  of  judicial  re- 
cords, 1087,  see  Records;  of  registers  of 
public  coiiipaniei),  747,  note  ** ;  of  ex- 
tracts, 1087,  see  Extraete ;  of  notarial 
instruments,  1196,  see  Inttruments;  of 
citations  by  messengers,  1214,  see  6V/a- 
tiont;  of  messengers*  executions,  1226, 
see  Exeeutione;  of  commissioners'  rejiort 
of  proof,  1014, 1042,  see  Depot itiotu;  in- 
ternational law  regarding  authentica- 
tion uf  deeds,  1024,  et  teq.     See  Foreign. 

BALANCE  SHEETS— How  docqueted 
balances  may  be  disproved,  162,  note  '. 

BANK  BOOKS,  1166,  1180,  1186,  note  K 
See  Booke. 

BANKRUPT— How  far  statements  ma*h) 
by,  before  bankruptcy  are  evidence 
against  his  creditors,  1469 ;  reference  to 
bankrupt's  oath  incompetent  as  against 
creditors,  1603 ;  has  been  allowed  before 
answer,  1545 ;  statutory  examination  of 
bankrupt's  wife,  family,  servants,  &c., 
1404 ;  does  not  include  examination  of 
creditor  regarding  his  claim,  ib.  Exa- 
minations are  not  evidence  for  indivi- 
dual creditors,  1926.  Is  bankrupt's 
wife  bound  to  disclose  communications 
made  by  him  during  marriage  ?  1860 ; 
how  far  communications  by  bankrupt  to 
his  legal  adviser  are  privileged.  1876-9; 
witness  may  not  decline  answering  a 
quetitiun  because  it  affects  his  mercau- 
tiio  credit,  2017.  19  &  20  Vict.,  c.  89 ; 
24  &  26  Vict,  c.  134,  166,  note  ». 

BASTARDY — Onut  probandi,  in  cases  of, 
12.  In  declarator  of  bastardy,  pursuer 
must  lead  proof  independent  of  defen- 
der's admissions  on  record,  1891.  Par- 
ties not  admissible  as  witnesses  in  this 
class  of  cases,  1704 ;  nor  is  tho  agent 
who  conducts  the  cause  admissible, 
1730.  Of  overcoming  the  presumption 
piUer  est,  &c.     See  Prentmption. 

BELIEF — How  far  a  witness  may  be  exa- 
mined on  his  belief  of  a  matter-of-fact, 
199I,er«e7. 

BEST  EVIUENCE^-Of  the  rule  which 
requires  the  best  evidence,  76;  reason 
and  general  operation  of  the  rule,  76- 
82 ;  does  not  make  it  necessary  to  pro- 
duce all  the  evidence  which  can  be  had 
on  the  matter,  75;  or  exclude  inferior 
evidence  (if  primary  in  its  character), 
76 ;  but  the  want  of  Uie  moat  eatisfactor 
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evidence  will  impair  the  credibility  of 
that  produced,  78.  Application  of  the 
rule  to  circnmstantial  evidence,  79 ;  and 
to  secondary  evidence  of  signatures,  80 ; 
to  examining  the  instnimentary  wit- 
nesses before  leading  proof  of  handwrit- 
ing, 931,  et  teq.;  to  producing  the  stolen 
articles  or  other  real  evidence  in  crimi- 
nal prosecutions,  2047;  application  of 
the  rule  to  hearsay  evidence,  88,  see 
Hearsay;  to  parole  proof  of  the  contents 
of  writings,  110,  see  Parole;  to  admit- 
ting copies  and  excerpts,  184,  see  Copies, 
Extracts;  application  of  the  rule  where 
documents  are  lost  or  withheld,  148 ;  its 
application  to  admissibility  of  parole 
proof  and  other  extrinsic  evidence  to 
contradict,  modify,  or  explain  writings, 
163,  et  seq.     See  Parole. 

BIBLE.  Admissibility  of  entries  in 
family  bibles  in  questions  of  pedigree, 
1176. 

BILLS  OF  EXCHANGE  and  Promissory 
Notes,  presumption  of  onerosity  of,  336, 
see  Presumption.  Sexennial  prescription 
of,  424,  see  Prescription,  How  mandate 
to  uraw,  accept,  and  indorse  biDa,  may 
be  proved,  667.     See  Mandate,  667. 

Privilege  of   bills  and    notes   to 


warrant  summary  diligence,  792;  does 
not  extend  to  bills  signed  by  initials  or 
by  cross,  793;  or  by  notaries  without 
witnesses,  794;  nor  to  undated  bills 
806,  note  '*;  foreign  bill  valid  accord- 
ing to  lex  loci  contractus  warrants  sum- 
mary diligence  in  Scotland,  1034. 

Signed  by  initials  are  valid,  666, 


793;  so  are  those  signed  by  cross  or 
mark,  667.  793;  notarial  subscription  of, 
794;  is  holograph  bill  unsubscribed 
binding?  796;  bills  signed  blank,  or  as 
"skeleton"  bills  are  valid,  661,  796; 
but  such  bills  may  be  rendered  iuopera- 
tive  by  fraud  of  holder,  800.  It  is  not 
essential  !hat  bills  should  be  dated,  806, 
and  note  i*.  The  date  of  an  undated 
bill  may  be  proved  by  parole,  ib.;  bill 
may  be  signed  by  drawer  at  any  time, 
797 ;  or  if  he  has  died,  by  his  heir,  i6.; 
is  summary  diligence  competent  on  bill 
signed  by  heir  ?  ib. ;  new  holder  may 
sign  as  drawer,  798;  bill  so  completed 
warrants  summary  diligence,  and  is  pre- 
sumed onerous,  t^.;  action  but  not  sum- 
mary diligence  is  competent  on  bill  not 
signed  by  drawer,  799;  party  signing 
bill,  although  not  as  drawer  or  indorser, 
is  held  an  obligant,  802 ;  party  may  be 
bound  by  his  recognition  of  bill  to  which 
his  signature  is  written  by  another  with 
his  consent,  671 ;  or  forged,  668. 

After  bill  is  completed,  alteration 


BILLS  OF  EXCHANGE  Continued^ 
part  nullifies,  889;  effect  of  alteration  in 
the  names,  890 ;  in  the  sums,  892 ;  or 
date,  894 ;  term  of  payment,  897 ;  place 
of  payment,  898 ;  other  alterations,  ib. ; 
but  bill  is  not  vitiated  by  alteration  con- 
sented to  before  issuing,  889,  896,  897 ; 
or  made  to  correct  mistoke,  900;  crossed 
bills,  899,  note  ». 

Cancellation  of  bills  by  tearing, 

902;  proving  the  tenor  of  mutilated  bill, 
i6.,  1299.     See  CaneeUaium. 

How  far  probative  of  their  dates, 


806. 


Stamping   of  bills,    1016.      See 
Stamps. 

Protest  of  bills  must  be  proved  by 


notarial  instrument,  1187;  see  Instru- 
ment; of  foreign  bill  good,  if  according 
to  the  lex  Ufd  contractus,  1194. 

In  what  cases  reference  to  oath  of 


on  the  subscription  nullifies  it,  801,  890, 
1000,  note  ^M  alteration  in  any  material 


one  party  to  bill  is  competent  as  against 
another,  1699.    See  Oath. 

BILL  of  Lading — may  be  signed  and  in- 
dorsed blank  in  name  of  grantee,  661 ; 
cannot  be  stamped  after  subscription, 
1016. 

The  property  of  the  goods  may  be 

transferred  by  indorsation,  786,  note  i®. 

BIKTH— Registration  of,  1126,  et  #eg.;  see 
Register;  entry  of,  in  family  bible  is 
evidence,  1176;  presumptions  as  to 
period  of  gestation,  814.  See  Presun^- 
tion,  pater  est,  &c. 

BLANJk — Blanks,  in  deeds,  their  effect, 
act  of  1696,  cap.  26,  "anent  Blank 
Bonds  and  Trusts,"  649;  blank  and 
skeleton  bills,  648-661,  see  BHU;  blank 
in  grantee's  name  in  sale  note,  661 ; 
blank  executions,  1230;  parole  inad- 
missible to  fill  up  blanks  in  deeds,  211. 

BLIND — Authentication  of  deed  by  blind 
person  may  be  either  with  his  own  hand 
or  notarially,  661 ;  and  it  is  not  indis- 
pensable to  read  it  over  to  him,  686, 
686 ;  blind  person  cannot  be  instrumen- 
tary  witness,  689 ;  when  examined  on 
matters  on  which  he  made  memoranda, 
these  may  be  read  to  him  to  refresh  his 
memory,  1014,  2007. 

BOOKS— Admissibility  of  burgh  books, 
1161  ;  cess-books,  1162  ;  log-books, 
1164;  prison  and  other  public  books, 
1166.;  minute-books,  1168;  admissibility 
of  books  of  history,  1174-1176;  of 
science,  1178;  notary's  proctocol  book, 
1210.     See  Protocol. 

Mercantile  books  and  other  ac- 
count-books, 1179;  admitted  in  favour  of 
the  party  to  whom  they  belong,  ib. ;  but 
only  if  they  are  regular,  1179-1182;. 
admitted  as  semipUna  proof,  1179 ;  what 
kind  of  books  come  under  the  rule,  1180: 
can  party  found  on  one  side  of  account- 
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BOOKS  Continuedr— 

book  without  taking  it  as  qualified  bv 
the  other?  1488,  1182. 

Account -books    admitted  against 

party  to  whom  they  belong,  1 1 8i5,  1444; 
this  rule  not  limited  to  mercantile 
books,  1188  ;  it  holda  where  entries 
were  made  by  party's  clerk,  i6.;  account 
books  are  admitted  to  prove  constitution 
and  rcHting-owing  in  prescribed  debts, 
ih.;  and  non-onerosity  of  bills,  342,  362, 
1183.  Effect  of  entries  in  detached  ac- 
count, 1185.  Bank  pass-book  not  a 
fitted  but  only  a  current  account,  and 
its  entries  may  be  disproved,  162, 
note  *. 

.  of  a  company,  are  binding  on  part- 


ners. 1184,  1444;  of  public  companies, 
authentication  of,  747,  note  **. 

•  When  must  books  of  public  boards 


and  trailing  companies  be  produced,  and 
not  merely  certified  exceqits?  1282.  Itulcs 
as  to  excerpts  taken  from  them  at  sight 
of  a  commissioner,  140.     See  Copies, 

BOOKW AYS— Execution  and  authenti- 
cation of  deeds  in  that  form,  048,  658, 
704,  ace  Writingt;  of  notarial  instru- 
ments in  that  form,  1195,  see  Ituttru- 
ments;  of  messengers'  executions,  1229. 
See  Executions. 

BRIBERY— Its  effect  on  the  competency 
of  witnesses,  1735;  proving  it,  1823. 
See  WitnMs. 

BURDEN  OF  PROOF,  1.  It  lies  on  party 
who  would  fail  if  no  proof  adduced  on 
either  side,  2;  lies  on  the  pursuer  in  the 
first  instance.  ib.\  on  whom  it  lii^s  in 
mutual  conjoined  actions,  3 ;  and  in  in- 
cideuttil  processes  of  declarator,  reduc- 
tion, &c.,  which  a  i)arty  is  obliged  to 
raise,  t6.;  in  competitions  for  succet^ion, 
8 ;  in  competing  {x.-titions  for  service, 
ib,\  in  questions  with  Crown  as  uUimus 
hueres,  iL;  in  declarator  by  heritor  that 
a  roatl  through  his  property  is  not  pub- 
lic, i6.;  counter  statements  in  defences 
may  affect  the  onus,  4. 

of  the  rule  that  the  party  alleging 

the  affinuative  must  prnvo  it,  4 ;  cases 
in  which  negative  allegations  must  be 
proved,  6;  where  a  presumption  exists 
in  favour  of  the  affirmative,  5,  6 ;  where 
the  negative  involves  a  criminal  or  cul- 
pable omission.  7 ;  or  irregularity,  ib. ; 
in  case  of  forfeiture  for  non-implement 
of  condition  of  possession,  8 ;  where  the 
fact  is  peculiarly  within  the  knowledge 
of  the  party  alleging  the  negative,  0; 
how  far  this  holds  in  criminal  cases,  10 ; 
must  party  averring  a  negative,  which 
is  essential  to  his  case,  prove  it?  11. 
Onus  may  be  shifted,  12 ;  examples  of 
this,  ib,;  in  criminal  cases.  14;  slight 
presumptions  will  not  transfer  it,  16 ;  a 


prima  facie  proof  may  sometimes  be  sus- 
tiiined  where  the  other  party  can  easily 
dif'prove  it,  if  erroneous,  ib.  Burden  of 
proof  of  official  character.  16,  note  24; 
in  excise  cases,  16,  note  ^.  See  Pre- 
sumptions, Prescriptions. 
BUIUrH — Admii-sibility  of  burgh  books, 
1161,  see  Books.  Competency  of  refer- 
ence to  oath  of  magistrates  in  actions 
with  burglis,  1589.  Effect  of  entries  in 
burgli  books  in  proving  subsistence  of 
prescribed  debts,  510.    See  Prescription. 

CALUMNY,  Oath  of.  1526.  See  Oath. 
CANCELLATION  of  writings,  901. 
'i  here  must  be  both  final  intention  to 
cancel  and  overt  act  to  carry  it  out, 
ib.  Illustrations  of  intentioniU  mutila- 
tion, 902 ;  of  incomplete  cancellation, 
903.  Cancellation  may  be  effected  in 
law  although  document  is  saved  from 
destruction,  905.  Cancelling  one  of 
two  duplicates,  904.  Admitting  parole 
to  elucidate  intention  to  cancel,  ib. 
Cancelled  deed  may  be  looked  at  for 
some  purposes,  906.  Delivery  of  deed 
to  depositary,  with  directions  to  cancel, 
969 ;  how  the  directions  may  be  proved, 
ib.f  see  Delivery ;  questions  of  cancel- 
lation occurring  in  actions  of  proving 
the  tenor,  1305.  see  Tenor ;  power  of 
granter  to  cancel  deed  taken  in  name  of 
third  person,  but  retained  in  his  own 
hands,  976. 

Witness  precognosced  on  oath  is 

entitled  to  have  his  precognition  can- 
celled before  dej>oning,  1760;  when 
must  deposition  taken  to  lie  in  retentis 
be  cancelled  before  the  witness  is  ex- 
amined at  the  trial.  1964. 
CASUS   AMISSIONIS    in    actions    of 

proving  the  tenor,  1299.  See  Tenor. 
CAUTIONARY  OBLIGATIONS— Proof 
of  cautionary  obligations.  696,  et  9eq.\ 
when  (before  the  Mercantile  Amend- 
ment Act)  proof  was  essential  to  their 
constitution,  697,  8, 9 ;  when  parole  was 
admissible  to  prove  them,  ib.  They 
must  now  (under  the  Mercantile  Amend- 
ment Act)  be  in  writing,  601,  note  *. 
Are  statutory  solemnities  requisite  to 
written  cautionary  obligation  ?  600.  If 
it  is  in  re  mercatoria  or  followed  by  ret 
interventus  the  writing  does  not  require 
to  be  holograph  or  probative,  ib. :  are 
guarantees  for  advances  by  banks  to 
merchants  good  without  the  statutory 
solemnities?  ib,\  rei  interventus  follow- 
ing on  a  verbal  guarantee  does  not 
make  parole  admissible,  601  ;  see  Rei 
interventus.  Septennial  limitation  of 
cautionary  obligations,  686,  see  Pre- 
scriptioH. '  International  qnestions  as  to 
it,  686.     See  Foreign. 


Digitized  by 


Google 


1230 


INDEX. 


CAUTIONER— how  far  affected  by  oath 
on  reference  of  principal  debtor,  1593, 
Bee  Oath;  how  far  by  his  admissions, 
1471.  bee  Admissions,  Principal  debt- 
or not  affectfd  by  oath  on  reference 
of  cautioner,  478. 

CERTIFICATE  not  admissible  in  place 
of  deposition  by  witness  still  alive, 
1924;  or  even 'after  his  death,  106, 
1933;  except  in  ancient  matters,  iO, 
When  certificates  of  prisoner's  character 
are  admisriiblc,  ib.  Certificate  of  regis- 
try, 1113,  see  Registry,  Certificate  of 
English  conviction,  10(>1,  note  ♦. 

CERTIFICATION— Producing  extract  of 
deed  to  satisfy  production  in  actions  of 
reduction  and  improbation,  1274-1277. 
See  ImprohatioH. 

CESS- BOOKS— how  far  admissible,  1162 ; 
collector  must  give  access  to  them,  ib. 
See  Books. 

CHANCERY,  Records  of,  1099,  et  seq. 
See  Record. 

CHARACTER,  Admissibility  of  evidence 
of,  22,  et  seq.  Pursuer  proving  his 
character  in  actions  for  defamation,  28  ; 
in  actions  of  damages  for  seduction,  ib. 
Prosecutor  proving  good  character  of 
injured  party  in  charges  of  rape,  ib. 

Defender      attacking      pursuer's 

character  in  actions  of  damages  for 
defamation,  24 ;  for  breach  of  promise 
of  marriage,  25 ;  for  seduction,  26 ;  in 
action  by  servant  complaining  of  dis- 
missal, 25.  Must  notice  of  this  line  of 
evidence  be  given  on  record  ?  ib.\  or  by 
taking  issue  in  justification?  ib.  De- 
fender proving  that  the  slander  was 
currently  rejwrtod,  25.  In  action  of 
assythment,  may  defender  prove  bad 
character  of  deceased  ?  26.  Defender 
in  action  of  damages  for  adultery  may 
prove  pursuer's  immoral  character,  27. 
Police-officers  defending  action  laid  on 
wrongous  apprehension  may  prove  pur- 
suer was  quarrelsome,  &c.,  28. 

— How  far  prisoner  on  charge   of 


murder  may  prove  deceased  was  quarrel- 
some, 28 ;  in  charge  of  rape  the  woman's 
character  may  be  attacked,  29,  note  ^, 
When  notice  of  this  line  of  proof  is  re- 
quired, *t6. 

.  Prisoner's  good  character  may  be 

proved  in  criminal  charge,  30,  271. 
When  may  prosecutor  attack  it?  17. 
Sometimes  blemishes  in  character  may 
be  in  prisoner'^  favour,  80,  274. 

— 1 —  of  defender  in  civil  cases,  when 
provable  by  him,  81.  Pursuer  may  not 
attack  it,  32 ;  competency  of  proving 
that  holder  of  a  bill  said  to  be  forged  is 
a  notorious  forger,  18. 

when  evidence  of,  is  admissible,  it 


is  only  of  general  character,  not  of  par- 
ticular acts,  88,  89. 


CHARACTER,  (hminued^ 

'  How  fur  character  of  witness  may 
be  attacked,  34,  1794.  Infamy  no 
longer  a  ground  of  exclusion,  1777. 
See  WUness. 

May   witness  decline   answering 

questions  affecting  his  character?  2016; 
see  Witness,  Referring  to  party's  oath 
on  such  matters,  1546 ;  see  OaUk.  Judi- 
cial examination  on  such  matters,  1894. 
See  Crime. 

admissibility  of  certificates  of,  1983. 

CHARTER  PARTY,  Stamping  of,  1016. 
see  Stamps. 

CHILD — Admissibility  and  mode  of  exa- 
mining, as  witness,  1672-79 ;  admissi- 
bility as  witness  against  parent,  1720; 
cannot  decline  to  answer  when  so  exa- 
mined, ib.  Can  furnishings  to  a  party's 
child  be  referred  to  child's  oath?  1582. 
See  Minor,  Pupil,  Witness. 

CUIROGRA PHUM  apud  debitorem  r^er- 
tum  presumitur  soUUumf  888 ;  ekiragira' 
phum  non  extans  presumitur  aohUumy  382. 
See  Presumption. 

CHURCH  COURTS— Procedure  for  com- 
pelling witnesses  and  havers  to  attend 
before,  1900.  Can  civil  courts  inter- 
pone  authority  to  citations  by?  1901. 
Authentication  of  records  of,  1088 ;  of 
depositions,  1014.     See  Witness. 

CIRCUMDUCTION  of  time  for  leading 
proof,  2036 ;  when  granted,  ib. ;  its 
effect,  2037;  when  it  may  be  opened 
up,  ib. 

CIRCUMSTANTIAL  EVIDENCE— Dif- 
ference  between  circumstantial  and 
presumptive  evidence,  247.  --Circum- 
stantial evidence  described,  ib.  Impor- 
tance of  circumstantial  evidence,  248. 
Its  province  and  the  principle  of  its 
application,  250.  Classification  of  cir- 
cumstances, 251 ;  circumstances  of  a 
material  nature,  252.  Such  sometimes 
bear  with  certainty  an  inference  ma- 
terial to  the  cause,  ib.;  but  must  be 
estimated  with  caution,  255.  They  are 
easily  fabricated,  256.  Circumstances 
relating  to  man  and  the  lower  animals 
in  their  character  of  living  beings,  259 ; 
questions  of  identity,  262.  Personal 
habits,  263.  Mental  phenomena,  as 
exhibited  by  outward  appearances,  265 ; 
motive,  266;  intention,  269;  prepara- 
tion of  instruments  of  crime,  270; 
good  character  and  dispoeiti(hi,  271 ; 
correspondence  between  the  offence  and 
the  character  of  the  accused,  274; 
fear,  275;  falsehood  and  fabrication, 
27^7. 
Its  probative  value,  280.  Dis- 
tinction to  be  observed  in  judging  of  its 
sufficiency  in  dril  and  criminal  cases, 
281 ;  in  the  latter  thexe  must  be  no 
reasonable  doubt  of  guilt,  ib. 
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CIRCUMSTANTIAL  EVIDENCE  Cmid, 

■  lUiuitrative  cases  of  circumstantial 
evidence,  188,  et  9tq, 

General  rules   regarding  circum  - 

stoutittl  evidence,  291. 

Of  inferring  payment  from  cir- 
cumstances, 614.  see  Payment;  infer- 
ring renunciation  of  rights  from  circum- 
staucee,  625 ;  inferring  modification  on 
written  contract  from,  103,  164.  Sec 
ParoU. 

•  Rules  as  to  producing  and  proving 


COMMISSION  Continued^ 

interrogatories,  l'J54,  ^ee  DepositioM — 

fnterrogcUories. 

Granted  before  answer,  1935-88. 

In  actions  of  proving  the  tenor,  1816. 

To  examine  witnesses  abroad  must 

flow  from  Sui)remo  Court.  1896;  how 

they  may  be  executed  in  England  or 

Ireland,  ib.     See  Foreign. 

Mode  of  compelling  attendance  of 


articles  of  real  evidence,  2046,  ei  m^., 
see  Produciiont, 
CITATION— Citation  of  parties  and  wit- 
nesses by  me^Acngers  and  officers  of 
law,  1218.  Who  may  execute  different 
warrants,  1214.  Form  and  requisites  of 
citation,  1218-1225.  They  may  bo 
partly  written  and  partly  printed,  1217. 

■  Authentication  of,  1218 ;  describ- 
ing the  warrant,  1219.  It  must  be  con- 
form to  warrant,  1220 ;  statutory  forms 
in  certain  cases,  1221 ;  these  must  be 
carefully  observed,  i*. 

■  Citation  of  witnesses  and  jurymen, 
1228,  1887 ;  of  witnesses,  how  enforced, 
1887,  et  aeq, 

When  citation  may  be  proved  by 

parole,  1226. 

Objections  to  citation  and  execu- 
tion ;  how  and  when  to  be  stated,  1240. 
See  Execution. 

of  havers,  1851.     See  Havers. 

Extracts  of  commissions  and  dili- 


gences no  longer  necesMary  for  citation  of 
witncsftes  and  havers,  1889. 

CLERGYMAN  may  act  as  notary  in  the 
making  of  testaments,  675,  768;  are 
communications  made  to  clergymen 
privileged?  1882. 

COIN— In  offences  against,  guilt  pre- 
sumed from  certain  circumstances,  295. 
Must  the  coin  be  produced  and  identi- 
fied in  cases  of  coining?  2051. 

COINAGE— Coinage  Offences  Act,  24  & 
26  Vict.,  c.  99,  80,  note  ^\  35,  note  & ; 
page  1197. 

COMM I SSION — Commissions  from  Crown 
cannot  be  proved  by  Gazette,  1058. 

COMMISSION  to  take  proof— In  what 
cases  competent,  1914 ;  under  Court  of 
Session  Act,  1915.  Cases  appropriated 
to  trial  by  jury,  i6.  Commissions  in 
actions  of  proving  the  tenor,  1806. 

Executed  on  ceKificd  copy  inter- 
locutor, not  on  extract,  as  formerly,  1255, 
1851,  1889-1890. 

For  examination  of  havers,  1854. 

To  take  oath  of  calumny  in  oonsis* 

torial  causes,  1586. 

To  take  oath  on  reference,  1609. 

To  take  depositioDB  to  lie  m  rUen- 

Um,  918, 1904 ;  to  axanuM  on  adjusted 


witness,  1890-95. 

Procedure  in  proof  on  commission. 


2028 ;  rules  for  securing  regularity  and 
brevity,  2U30 ;  noting  ununual  behaviour 
of  witness,  ib.;  mode  of  authenticating 
depositions,  2031-32.  See  Depoeition^ 
WUne93. 

'  Forms  for  depositions.  Appendix, 


page  1042. 

•  Circumduction,  2036.      See    Ctr^ 


eumduetion. 

Competency  of  parole  to  contradict 

coiotuissi oner's  report,  1073. 

COMMISSIONER— Who  qualified  to  act 
as.  in  Court  of  Session,  1914 ;  in  con- 
sistorial  causes,  if  proof  taken  in  Scot- 
land, 1916,  and  note  ^ ;  if  taken  abroad, 
ib.;  in  actions  of  proving  the  tenor,  1316. 

COMMON  DEBTOR— Reference  to  oath 
of  common  debtor  against  arrester,  1601. 

COMMON  INTEREST— How  far  parties 
having  a  common  interest  in  a  subject 
are  responsible  for  admissions  made  by 
each  other,  1467. 

COMPENSATION— Admission  qualified 
by  statement  of,  1487,  note.  Oath  on 
reference  qualified  by  statement  of, 
1653,  see  Oath.  How  plea  of,  should  be 
dealt  with  in  cases  of  prescription,  408. 
See  Prescription. 

COMPROMISE  —  How  provable,  561 ; 
admissions  made  in  attempting  to  com- 
promise, 1449. 

CONCEALMENT  of  Pregnancy— Burden 
of  proof  in  cases  of,  7 ,  culpable  indiffe- 
rence is  presumed,  295. 

Of  material  facts  in  contracts  of 

insurance,  burden  of  proving,  7. 

•  As  a  drcumstance  inferring  guilt. 


277. 


Examination  of  witness  who  at- 
tempts concealment  of  facts,  2025. 

CONDITION— Admissibility  of  parole  to 
prove  that  written  contract  was  condi- 
tional, 1 58,  see  Parole ,  competency  of 
writ  or  oath  for  this  purpose,  240. 

CONFESSED,  hohiing  as,  see  Oath  of 
Calumny,  Oath  on  Rrference,  Examtna- 
tion.  judiciul, 

CONFESSIONS,     ^ee  Admitnong. 

CONFIDENTIALITY  —  Evidence  privi- 
leged  on  ground  U,  1866 ;  c(»unumca- 
tiona  between  parties  on  same  aido  of 
cans^,  ib. 
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CONFIDENTIALITY  Cantmued^ 

Between  husband  and  wife,  1723, 

1858 ;  remains  after  marriage  dissolved, 
l8o8;  what  communications  are  not 
protected,  1859. 

Confidential  communications  be- 


tween a  party  and  liis  legal  adviser, 
1861 ;  duration  and  extent  of  the  privi- 
lege, 1862;  does  not  apply  to  communi- 
cations made  to  factors,  general  agenta, 
bankers,  accountants,  friends,  1863; 
non-professional  persons  employed  ^ 
agents  not  entitled  to  the  privilege, 
except  perhaps  in  criminal  cases,  ib. 
Communications  with  mandatory,  i^. ; 
where  third  p**rs(m  communicates  be- 
tween party  and  agent,  ib.  Communi- 
cations with  ])orsons  not  in  the  legal 
profession  protected,  if  forming  part  of 
preparation  for  trial,  1864.  Agent 
must  divulge  facts  which  he  ascertained 
from  other  sources  than  information  by 
his  clients,  1866 ;  but  not  if  ascertained 
in  consequence  of  his  employment, 
1866.  Is  it  essential  that  communica- 
tions be  connected  with  legal  process? 
1867-78;  English  law  on  this  point, 
1870.  How  far  memorials  and  opinions 
of  counsel  are  privileged,  1872.  How 
far  privilege  extends  when  agent  exa- 
mined in  exhibition  or  as  a  haver,  1344, 
1873 ;  or  in  actions  of  proving  the 
tenor,  1873.  It  does  not  apply  to  com- 
munications relating  to  authority  to 
conduct  proceedings,  compromise  case, 
&c.,  1874 ;  or  relating  to  contemplated 
crime  or  fraud,  1876  ;  how  far  it  applies 
to  examination  of  agent  under  Seques- 
tration Act,  1876.  Communications  as 
to  defence  of  prosecution  for  fraud  are 
privileged,  ib. 

Is  the  privilege  of  the  client,  not 


of  agent?  1879. 

Cannot  be  pleaded  by  party  who 

adduces  his  agent  as  vitness  for  him- 
self, 1880. 

Are  communications  vrith  clergy- 
men privileged?  1882. 

Are  communications  to  a  physi- 


cian? 1886. 

Mode  of  ascertaining  whether  do- 


cuments   contain    confidential  matter, 
1848,  1862. 

-  When  does  Court  in  granting  dili- 


gence decide  whether  documents  are 

privileged?  1846,  1861. 
CONFIRMATION  of  executors,  21  &  22 

Vict.,  c.  56,  1255,  note  i. 
CONJUGAL  Rights  Act,  20  &  25  Vict., 

c.  86.    Proof  of  desertion,  1391,  note  ^. 

Order  of  protection,  1704,  note  *.   Proofs 

in  consistorial  actions,  1916,  note  K 
CONJUNCT  PROBATION^Is  there  any 

peculiarity  in  procedure  under?  1980. 


CONSIGNATION  in  Court,  is  it  provable 
by  parole  ?  634. 

CONSISTORIAL  CAUSES— Proof  must 
be  led  in,  although  ground  of  action 
admitted,  1391.  Extrajudicial  admis- 
sions, competent  in,  1446,  see  Adrnts- 
tiont.  Pursuer's  oath  of  calumny  re- 
quired in,  1535,  see  Oath.  Parties  not 
admissible  as  witnesses  in,  1703,  et  9eq.\ 
nor  is  the  agent  conducting  the  cause, 
1730;  who  may  act  as  commissioners  in, 
1916,  note  *.  Competency  of  jury  trial 
in,  ib. 

CONSTRUCTION  of  issue,  43;  of  verdict, 
47.  Admissibility  of  parole  to  construe 
writing,  192,  et  teq.j  see  Parole.  Rules 
as  to  construction  of  deeds,  187,  et  seq. 

CONSUL,  British,  may  act.  as  notary, 
1193;  may  take  affidavits,  1666. 

CONTRACT,  Proof  of,  regarding  heri- 
tage, 546 ;  proof  of  nominate  contracts 
regarding  moveables,  555;  of  innonu- 
nate  contracts  regarding  moveables, 
562 ;  proof  of  contract  ctf  copartnery  and 
joint  adventure,  563;  of  service,  664; 
of  mandate,  567 ;  contracts  which  par- 
ties agreed  to  commit  to  writing,  603. 
Admissibility  of  parole  to  moclify  or 
explain  written  contracts,  192,  see  Fa- 
role,  Rules  as  to  proof  of  foreign  con- 
tracts, 1025.     See  Foreign. 

CONTRADICTION  of  writing  by  parole, 
153,  see  Farole,  Records;  by  writ  or  oath 
of  party,  239;  contradictions  betwe«in 
oath  on  reference  and  writings  referred  to 
in  it,  1627,  see  Oath ;  how  far  contradic- 
tions impair  credibility  of  witnesses, 
1805,  2024,  2044.  Competency  of  prov- 
ing that  witness  previously  made  con- 
tradictory statement,  101,  1806. 

CONVICTION  of  crime  does  not  now  dis- 
qualify witness,  1777-78.  How  convic- 
.  tion  may  be  proved,  111,  130,  1821. 
Witness  bound  to  answer  whether  he 
has  been  convicted  of  crime,  1797,  2018. 
Is  conviction  in  one  case  competent 
evidence  in  another  laid  on  the  same 
facts?  1081-86.  If  it  proceeded  on 
plea  of  guilty,  it  is  competent  as  an 
admission,  1085. 

COPIES  AND  EXCERPTS  inadmissible  if 
principal  exists,  and  is  accessible,  134. 
Duplicates  are  admissible,  185 ;  how  far 
are  counterparts  ?  ib.,  or  register  made 
up  from  scroll?  187,  1135,  or  fair  copy 
of  minutes?  1173;  impressions  from 
same  types,  138;  copies  made  by  copy- 
ing press,  id.;  lithographic  copies,  ib., 
927,  see  Fae-timiles ;  where  party  is 
barred  by  personal  exception  from  ob- 
jecting to  copy,  139. 

When  are  copies  taken  by  com- 
missioner admissible  ?  140,  1282 ;  how 
are  they  authenticated?  141.    Admit- 
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COPIES  AND  EXCERPTS  Oantimted— 
ting  and  proTing  them  at  the  trial,  ib.; 
admitting  copies  of  consent,  142. 

of  documents  lost,  destroyed,  or 

withheld,  when  admissible,  148-45; 
where  document  is  a  fixture,  146 ;  where 
it  is  withheld  by  person  abroad,  t6. ; 
what  proof  of  loss  or  withholding  is 
sufficient,  147 ;  what  amount  of  care  in 
searching  is  requisite,  148.  Does  exis- 
tence of  copy  include  parole  of  lost  do- 
cument? 149.  Must  copy  be  collated? 
160.  There  must  be  proof  that  origi- 
nal was  admissible,  150.  Stamping 
will  be  presumed,  150,  note  ^*,  1005, 
1314,  note  K 

■  Is  copy  of  lost  document  admissi- 


ble? 149. 

Certified  copies  of  proceedings  in 

Court  of  Session,  1255 ;  of  interlocutor 
granting  commission,  1255, 1851,  1889 ; 
in  Sheriff-oourtB,  1892.    See  Extract, 

Examined  copies  of  writings  in 

official  records  or  custody,  1280 ;  atdmis- 
sibility  of  certified  copies  from  Stamp- 
office,  %b,\  from  the  Accountant  of  Court, 
ib,;  the  Stationers'  Company,  ib,\  from 
books  of  joint-stock  companies,  ti&.;  from 
the  Excise  and  War  Office,  1281.  In 
some  cases,  certified  copies  do  not  re- 
quire to  be  proved  at  the  trial,  t6.,  142, 
note  ^ ;  certified  copies  from  books  of 
public  boards,  1282 ;  of  private  corpora- 
tions and  companies,  ib. 

International  law  regarding  exa- 


mined copies,  1288;  admissibility  and 
authentication  of  copies  of  foreign  judg- 
ments, ib.    See  Foreign, 

May  a  witness  refresh  his  memory 

from  a  copy  of  notes  made  at  the  time  ? 
2011. 

COPULA— Troof  of  eofula  in  establish- 
ing marriage  by  promise  followed  there- 
by, 545.     See  Marriage, 

COPYRIGHT  —  Writing  required  for 
transmission  of,  886.  Transfers  of, 
must  be  recorded  in  Register  of  Sta- 
tioners* Company,  558 ;  certified  copies 
from  register  are  evidence,  558,  note  ^, 
1280;  photographs,  1167,  note  K 

CORRESPONDENCE.    SeeX0^«. 

CORROBORATION  —  One  witness  not 
sufficient  without  corroboration,  2088, 
see  Nwmbtr  of  Wiinsstei,  Remarks  on 
corroboration  of  witnesses,  2044. 

CORRUPTION  of  Witnesses.  See  Bribery 
-"Tkiiarinff, 

CORPUS  DELICTI— Proof  of,  in  cases 
of  circumstantial  evidence,  291. 

COURT-MARTIALr-Procedure  to  com- 
pel attendance  of  witnesses,  and  produc- 
tion of  documents,  before  Court-martiiJ, 
1902. 

CREDIBILITY— Objections  to  the  credi- 

VOL.  II. 


bility  of  witnesses,  1798,  sec  Witness, 
Can  a  party  discredit  his  own  witness  ? 
1809.  Competency  of  inquiring  into 
collateral  facts  to  test  credibility,  40, 
2028.  Credibility  of  an  instrumentary 
witness  contradicting  his  attestation, 
907-912.  Effect  of  contradictions  and 
inconsistencies  in  the  deposition,  1805 ; 
of  contradiction  by  other  witnesses, 
2024,  2042 ;  of  proving  that  witness  had 
previously  made  a  contradictory  state- , 
ment,  101,  1806. 

CRIMES— Proof  of,  by  circumstantial  evi- 
dence, 247.  Reference  to  oath  incom- 
petent in  matters  involving  crime,  1548; 
same  rule  as  to  oath  of  calumny,  1529 ; 
and  as  to  judicial  examination,  1896 ; 
witness  may  be  asked,  but  may  decline 
answering  question  which  infers  charge 
of  crime,  2016 ;  other  witnesses  cannot 
be  examineil  as  to  it,  1795.  Witness 
must  answer  whether  he  has  been  con- 
victed of  crime,  1797,  2018.  See  Con- 
viction. 

CRIMINAL  PROSECUTIONS— Rules  as 
to  burden  of  proof  in,  14.  Admissibility 
of  evidence  as  to  character  of  injured 
party,  28,  28,  29  ;  of  panel,  80,  see 
Character,  Admissibility  of  unstamped 
documents  in  criminal  proceedings,  1013. 

CROSS-EXAMINATION  of  pursuer 
emitting  oath  in  supplement,  1528-25  ; 
of  witnesses,  at  what  stage  it  takes  place, 
1977-79.  It  is  not  limited  to  matters 
on  which  witness  was  examined  in  chief, 
1979.  Cross-examination  upon  irrele- 
vant matters,  40,  2028;  upon  contents 
of  documents,  in  general  incompetent, 
125,  2028;  but  competent  to  clear  up 
examination  in  chief,  i6.;  Party  may 
cross-examine  as  to  statements  made  by 
himself,  in  order  to  complete  the  evi- 
dence as  to  the  conversation,  1880; 
similar  rule  as  to  calling  for  documents 
to  make  the  production  complete,  t6., 
1858. 

Suggestions  as  to  the  mode  of  con- 
ducting, 2025. 

CROWN  —  Privilege  of  communications 
with  Crown  officers,  1845.  See  Public 
Functionary, 

CURATOR  —  Proof  of  appointment,  by 
certified  copy  letters  of  curatory  issued 
by  Director  in  Chancery,  1255;  refer- 
ence to  curator's  oath  incompetent, 
1584 ;  but  has  been  allowed  before  an- 
swer, 1545.    See  Minor, 

CUSTOM — ^Adherence  thereto  presumed, 
6,298. 

Of  trade,  how  far  admissible  to 

modify  or  explain  writings,  2*29  ;  inad- 
missible to  contradict  them,  230 ;  where 
writing  implies  a  contrary  stipulation, 
281 ;  ulmissible  on  matter  not  provided 
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CUSTOM  Continued- 
tor  in  deed,  282 ;  English  law  on  tliia 
point,  236. 

Competency  of,  in  proving  con- 
tents of  lost  document,  236. 

•  Extent  and  nature  of  custom  to  be 


proved,  287;  Local  usage,  notes  i*.  ii. 
•  Custom  must  be  averred  in  order 


to  be  provable,  238. 

•  Admitting  parole  to  prove  custom 


whero  each  instance  stands  on  writing, 
128  ;  when  custom  provable  by  oath  of 
party,  1647. 

-  Construction  of  deeds  and  statutes 


by  proof  of  custom  following  on  them, 
224-227.     See  ParoU. 

DATE  of  private  writing,  714 ;  burden  of 
proving  date  of  holograph  writing,  760 ; 
date  of  undated  bill  of  exchange  may  be 
proved  by  parole,  806,  note  ** ;  how  far 
they  are  probative  of  their  dates,  806  ; 
date  of  extract-decree,  1268  ;  of  notarial 
instruments,  1202,  1203 ;  citations  must 
bear  date  of  service,  1219 ;  date  of  cita- 
tion must  be  stated  correctly  in  execu- 
tion, 1222,  1284 ;  date  of  warrant  does 
not  require  to  be  stated  in  it,  1288,  note 
(m);  effect  of  erroneous  date  in  prison- 
er's declaration,  1427. 

Vitiation  in  date  of  private  writ- 
ings, 880 :  of  bills,  894  ;  fraudulent  mis- 
dating of  deed,  716. 

Proving  the  date  of  deed  in  action 


of  proving  the  tenor,  1818. 

•  Rules  as  to  date  of  delivery  of 


deeds,  981.     See  Delivery, 

'  Variance  between  libel  and  verdict 


in  date  of  document,  &c.,  founded  on,  67. 

DE  /J-CCAWTY— competency  of  proving 
stntcment  made  de  recenti  by  a  party, 
1882  ;  by  a  witness,  96. 

DEAF  AND  DUMB— Mode  of  taking  de- 
claration of  deaf  and  dumb  prisoner, 
1420;  admissibility  of  deaf  and  dumb 
witnesses,  1686 ;  competency  of  taking 
tlieir  oaths  on  reference,  1601 ;  how  they 
are  examined,  1687;  objection  to  defirf 
and  dumb  witness,  how  proved,  1819. 

DEATH— Registers  of  deaths,  1126,  et  uq. 
See  Register, 

Burden  of  proving,  5 ;  presumption 

in  favour  of  life,  299.  See  Fresumptian. 
■  of  witness,  its  effect  in  rendering 


hearsay  admissible.  See  Hearsay y  De- 
positions, Witness. 

DEATHBED  is  a  prcuumptio  Juris  tt  de 
Jure,  296 ;  burden  of  proving  it,  12 ; 
Bill  is  probative  of  date  in  question  of 
deathbed,  807 ;  holograph  deed  is  not, 
760;  fraudulent  alteration  of  date  to 
defeat  plea  of  deathbed,  880,  762. 

DECLARATION  by  Quakers,  &c.,  in  place 
of  oath,  1969.    See  Afirmation. 


DECLARATION  BY  PRISONER— usu- 

*  ally  taken  in  criminal  cases,  1406 ;  must 
be  emitted  before  a  magistrate,  1406; 
prisoner  must  be  in  his  sound  and  sober 
senses,  1407;  and  emit  it  f^ely  and 
voluntarily,  1408;  how  this  is  proved, 
1426;  promises  and  inducements  held 
out  by  official  persons  render  it  inad- 
missible, 1408  ;  those  by  inferior  officers 
and  private  persons  do  not,  1409;  do 
threats  by  private  persons?  t6.;  prisoner 
should  be  cautioned  that  he  is  entitled 
to  decline  answering,  but  this  is  not  in- 
dispensable, 1410;  prisoner  may  not  be 
put  on  oath,  1412;  precognition  of  pri- 
soner as  a  witness  cannot  be  used  against 
him  as  a  declaration,  ib.;  previous  de- 
clarations should  be  read  over  on  new 
one  being  emitted,  1413 ;  not  necessary 
that  later  declarations  should  bear  that 
this  was  done,  1414. 

Where  more  than  one  declaration, 

prosecutor  not  entitled  to  select,  1416 : 
and  if  one  is  read,  the  panel  may  call 
for  the  others,  ib,;  panel  may  prove  by 
parole  the  existence  of  a  declaration  not 
produced,  1416. 

Declaration  declining  to  make  any 

statement  may  be  laid  before  the  jury, 
1417. 

■  Declaration  must  be  read  over  to 

prisoner  emitting,  1418;  but  this  does 
not  require  to  be  set  forth  or  proved,  ib. 

How  taken  when  prisoner  does  not 

know  the  English  language,  1419, 1422; 
or  is  deaf  and  dumb,  1420. 

'  Must  be  signed  by  prisoner,  magis- 


trate and  witnesses,  1421-1422 ;  docquet 
to  declaration,  1428 ;  alterations  should 
be  mentioned  in  docquet,  1424. 

Must  be  identified  and  proved  at 

the  trial,  1426. 

Parole  of  its  contents  inadmissible, 

111,  1416,  1426.  1487;  unless  declara- 
tion lost  or  destroyed,  1426;  proving 
that  the  declaration  is  different  ftom 
the  statement  made  by  the  prisoner, 
1427 ;  clerical  errors  in  declaration  may 
be  corrected  by  parole,  i6.;  declaration 
cnunot  be  laid  before  jury  unless  prose- 
cutor consents,  1428 ;  cannot  be  used  as 
evidence  against  another  prisoner,  t6., 
1476;  can  declaration  of  one  prisoner 
be  evidence  in  favour  of  another?  1429. 

is  not  sufficient  evidence  if  alone, 

1480;  and  cannot  be  used  instead  of 
plea  of  guilty,  1893,  1430 ;  is  sufficient 
when  corroborated  by  one  witness,  2089 ; 
or  by  circumstantial  evidence,  1430; 
weight  due  to  evasions  and  falsehoods  in 
declarations,  276,  1481. 

—  Can  declaration  be  used  in  a  sub- 
sequent civil  suit  as  to  the  same  matter? 
1436, 1486. 
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1  >  ECUEE- Arbitral—Proof  of  it  in  question 
regarding  heritage,  660;  in  questions 
regarding  moveables,  669  ;  regularity 
of,  presumed,  7.  It  is  not  effectual  until 
delivered  or  rec<irded,  61,  986 ;  or  inti- 
mated as  final,  936 ;  notes  issued  by  ar- 
biter cannot  be  used  as  decree-arbitral, 
61 ;  it  cannot  be  modified  by  reference 
to  the  notes,  169  ;  how  far  errors  calculi 
can  be  corrected,  ib.;  can  arbiter  be  ex- 
amined to  explain  ambiguity  ?  ib.  See 
Submistion. 

DEC  REE- Judicial,  can  only  be  proved  by 
writing.  111,  634;  but  if  lost  or  de- 
stroyed, parole  admitted  in  action  of 
proving  the  tenor,  684,  1288,  see  Tenor. 
Competency  of  parole  to  contradict  or 
modify,  1062,  see  Verdict,  Record.  Re- 
gularity of  decree  is  presumed,  7 ;  de- 
cree may  be  proved  by  extract,  1260, 
see  Extract.  How  decree  of  foreign 
court  proved,  1288,  see  Foreign.  De- 
cree proceeding  on  admission  or  confes- 
sion not  properly  authenticated  is  nuU, 
1078;  how  far  decree  in  one  case  is 
a«lmi8sible  in  another  case  proceeding 
on  same  facts,  1081-1086. 

DEED,  authentication  of,  see  Writing;  de- 
livery of,  see  Delioery  ;  registration  of, 
see  Register. 

DEFAMATION— In  action  laid  on  seve- 
ral slanders,  when  is  one  witness  to  each 
sufficient?  2039;  evidence  of  provoca- 
tion, 18 ;  competency  of  proving  charac- 
ter of  pursuer,  23 ;  of  defender,  81 ;  see 
Character.  Proving  other  slanders  to 
show  the  animus,  84,  note  3,  87. 

DEFERRING  oath  on  reference,  1669; 
see  Oath. 

DELAY  OF  TRIAL  on  account  of  witness 
not  being  able  to  attend,  1967 ;  to  give 
prisoner  time  to  examine  productions, 
2046,  note. 

DELETION.     See  Vitiation,  CaneOUng. 

DELIVERY  of  letters,  when  presumed,  6. 

of  deeds,  984 ;  what  writings  re- 
quire to  be  delivered,  986;  unilateral 
deeds,  bonds,  bills,  &c.,  ib.;  discharges, 
ib,;  decrees-arbitral,  ib.;  undelivered 
deed  is  ineffectual,  ib.;  delivery  of  deeds 
by  several  co-obligants,  986. 

—  Deeds  not  requiring  to  be  delivered, 
987 ;  those  which  contain  a  clause  dis- 
pensing with  delivery,  ib.;  testamentary 
writings,  988;  bonds  of  provision  and 
other  writings  in  favour  of  children, 
939;  and  wives,  940;  deeds  in  which 
the  granter  has  a  reserved  right,  988, 
942  ;deed8  in  implement  of  antecedent 
obligations,  948 ;  bilateral  contracts, 
944 ;  is  discharge  indorsed  on  obligation 
in  hands  of  grantee  effectual  ?  946. 
-  What  constitutes  or  is  equivalent 


DELIVERY  Continued-^ 
sion  must  be  with  granter*s  consent, 
947 ;  registration,  948 ;  taking  sasine 
on  disposition,  949  ;  iutimating  assigna- 
tion, &c.,  ib.;  ratification  of  deed  by 
wife  is  not  equivalent  to  delivery,  960. 

Presumptions  ani)  proof  as  to  de- 
livery of  deeds  found  in  the  granter's 
possession,  961 ;  where  the  grantee 
avers  deed  was  returned  for  a  q)ecial 
purpose,  962;  where  he  avers  that 
granter*s  jiossession  was  obtained  by 
force  or  fraud,  963. 

•  Presumption  and  proof  as  to  de- 


livery of  deed  found  in  grantee's  posses- 
sion, 966 ;  how  can  the  presumption  in 
favour  of  delivery  be  overcome?  966; 
proof  of  force  or  fraud,  967. 

■  Presumption  and  proof  as  to  deed 


found  in  hands  of  a  third  person,  960 ; 
where  depositary  is  connected  with  one 
of  the  parties,  961 ;  mode  of  overcoming 
the  presumption  in  such  cases,  962 ; 
presumption  where  the  depositary  is  a 
neutral  party  and  deed  onerous,  963 ; 
where  deed  gratuitous,  ib.;  where  deposi- 
tary is  agent  for  both  parties  and  deed 
is  onerous,  964 ;  where  deed  is  gratui- 
tous, ib.;  how  these  presumptions  may 
be  overcome,  966 ;  admissibility  of  parolo 
of  the  character  in  which  depositary 
holds  a  deed,  966.  Mode  of  proving 
that  deposit  was  for  conditional  delivery, 
967  ;  mode  of  proving  that  granter  di- 
rected depositary  to  cancel  deed,  969, 
974 ;  see  Tenor. 

•  Presumption  and  proof  as  to  deed 


taken  in  name  of  a  third  person,  976  ; 
where  delivered  to  the  third  person,  or 
published,  ib.;  where  the  granter  retained 
it,  976 ;  where  the  deed  is  in  the  hands 
of  a  depositary,  979;  where  taken  in 
name  of  a  third  person  by  agreement  of 
parties,  980 ;  decisions  as  to  Jura  quauUa 
teriiie  are  conflicting,  ib. 

'  presumption  and  proof  as  to  date 


of  delivery,  981 ;  of  deeds  in  favour  of 
children,  ib.;  admissibility  of  parole  to 
prove  date  of  delivery,  982. 

■  Actions  of  exhibition  and  delivery, 


1846  ;  see  Exhibition,  Production. 

-»  Proving  the  tenor  of  a  deed  which 


to  delirery,  946 ;  transference  of  posses- 


perished  in  hands  of  depositary,  1822. 

DEPOSIT.     See  Delivery,  Trust. 

DEPOSITION  of  parUes.    See  Oath. 

of  havers,  1867.     See  Haver. 

DEPOSITION  of  witnesses  must  be  emit- 
ted m  causa,  1928 ;  competency  of  using 
depositions  taken  in  another  cau.se,  1926; 
where  witness  has  died,  106,  1930 ;  how 
deposition  in  previous  case  mav  bo 
proved,  117,  1934,  1961 ;  if  irregular  or 
ex  parte  they  are  inadmissible,  1926. 

taken  to  lie  m  retmtis,  1989 ;  where 
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DEPOSITION  Oantmued-- 
witness  is  old,  1940 ;  pregnant,  ib,;  about 
to  leaTe  the  country,  1941 ;  where  he  is 
the  other  party's  servant  who  may  be 
sent  away,  1942 ;  where  witness*  evi- 
dence is  essential  to  the  case,  and  there 
ispenuria  tettiuin,  ib.;  examining  seamen 
in  service  of  party  making  the  applica- 
tion, 1942 ;  witness  in  infirm  health,  ib.; 
at  what  stages  of  the  cause  this  pro- 
cedure is  allowed,  1944;  applying  to 
Lord  Ordinary  on  Bills  when  Court  not 
sitting,  1947,  1965 ;  condescendence  re- 
quired in  such  cases,  1951 ;  and  inti- 
mation, 1947 ;  stating  witnesses'  names, 
1950;  application  can  seldom  be  op- 
posed on  ground  of  the  witnesses  being 
inadmissible,  or  the  line  of  proof  irrele- 
vant, 1962 :  depositions  so  taken  are  in- 
admissible, unless  witness  has  died  or 
is  abroad,  1958. 

On  adjusted  interrogatories  in  jury 

causes,  1954;  allowed  for  examination 
of  old  witnesses  and  those  abroad,  t^. ; 
how  obtained  during  vacation,  1955; 
will  not  be  allowed  where  unnecessary, 
1956;  witness  becoming  ill  during 
trial,  1957.  Names  of  witnesses  must 
be  given,  1958.  Dispensing  with  inter- 
rogatories, Ut.  Where  one  party  gets 
commission,  the  other  may  get  joint 
commission,  1959 ;  either  party  may  use 
the  deposition  at  the  trial,  ib.  Where 
witness  examined  on  interrogatories  and 
at  first  trial,  either  his  deposition  or 
judge's  notes  of  trial  admissible,  1984, 
1960 ;  at  trial  proof  required  that  wit- 
ness is  dead  or  abroad,  1961 ;  proof  of 
continued  absence  of  a  foreign  witness 
not  required,  1962 ;  depositions  not  ad- 
missible if  witness  merely  ill,  ib. ;  evi- 
dence is  subject  to  all  legal  objections 
at  the  trial,  1968;  sealing  up  deposi- 
tions, t6.;  opening  them,  ib.;  cancelling 
them  before  witness  begins  to  depone  at 
the  trial,  1964. 

Of  dying  witnesses  in  criminal 


causes  taken  by  magistrate,  1966;  others 
beside  injured  party  may  be  so  exa- 
mined, ib.;  case  of  John  Stewart,  1965, 
note  ^ ;  not  necessary  that  witness  be- 
lieve himself  dying,  1966 ;  how  deposi- 
tion taken,  ib. ;  how  proved  at  trial,  ib. ; 
its  value  in  evidence,  1967. 

at  trial.    See  Examination,  Oath, 


Witness, 

Writing  out  deiKwitions  in  proof 


on  commission,  2028,  see  Commission; 
in  civil  cases  in  SheriflT-court,  2082; 
judge's  notes  in  jury  cases,  ib.,  1984 ;  in 
Justiciary  Court,  2088,  see  Notes;  writ- 
ing deposition  where  witness  suspected 
of  perjury,  2084;  writing  out  depositions 
in  inferior  courts,  2085. 


DESIGNATION  of  parties  in  deeds.  U4  - 
in  citations,  1219,  el  teg.;  in  execsti^^ 
1280 ;  in  register  of  births  dealH  mm  1 
marriages,  1142,  1148,  1162;  desgn^i 
tion  of  witnesses  to  deeds,  642,  720:  *-^ 
citations,  1218;  in  executiona,  12$  1  : 
testing  clause  in  notarial  instmiDcfi"^ 
1197,  1201-5;  designation  of  writer  cr 
deed,  686,  818:  of  instrnment,  1201-4>. 

DILIGENCE — ^Mode  of  proving^  executiL-ii 
of,  1218,  et  seq.,  see  JEzeattMm.  Lettr«^» 
of,  for  citing  witnesses  and  haTen,  1255, 
1887;  not  now  required  in  Conit  of  Ses- 
sion, certified  copy  interlocutor  beii^ 
sufficient,  ib.;  same  mle  in  Shenff-ooui, 
1892.  Diligences  are  still  naed  in  jury 
cases,  1889,  1890.  Letters  of  second 
diligence,  1851,  note  >.  See  Produetiom 
Witness. 

DIRECT  EVIDENCE-^  distingnisbed 
from  indirect,  244,  et  aeq.i  oomparative 
value  of  direct  and  circnmstantisJ  evi- 
dence, 280. 

DISCHARGE^Must  discharges  and  re- 
ceipts be  formally  tested?  775,  784; 
mode  of  proving  discharge.  See  J^of- 
ment.  Renunciation. 

DISCREDIT— How  far  a  party  may  dis- 
credit his  own  witness,  1809. 

DISPOSITION  of  heritage,  Writing  re- 
quired to  constitute,  546.  Bei  imtfrmen- 
tus  renders  informal  disposition  ralid, 
820 ;  and  makes  proof  by  oath  on  refer- 
ence competent,  845;  but  not  parole,  tft^ 
See  Rei  intervenius. 

' of  individual  may  bo  proved  by 

his  acts  and  words,  88,  1877;  as  an  item 
in  circumstantial  evidence,  268,  274. 
See  Character. 

DIVORCE.    See  AduUery,  GmsistoriaL 

DOCQUET  to  notarial  instrument,  1199; 
to  deed  signed  notarially,  688;  to  ex- 
tract decree,  1250;  to  commissioner's 
report  of  proof,  1048.  Docqueted  ac- 
counts, 788.    See  Account. 

DONATION— i>ofMi^  nonpretttmitiir,S61 ; 
how  presumption  overcome,  867,  note  ■, 
868,  et  seq. ;  case  of  Kennedy  v.  Rose. 
page  1098 ;  debitor  non  presumitwr  domare^ 
878 ;  how  presumption  overcome,  ib. 

DRAFT — Incompetent  to  modify  or  ex- 
plain deed  by  reference  to  draft,  159- 
160 ;  must  original  draft  of  minutes  be 
produced?  187,  1173.  Draft  deed  fol- 
lowed  by  m  interventus  is  effectual,  827, 
845.  see  Rei  interventus.  Draft  of  lost 
deed  as  an  adminicle  in  proving  the 
tenor,  1809,  see  Tenor.  Must  witness, 
referring  to  notes,  produce  original 
draft?  2011.     ^eo  Memoranda. 

DUPLICATES  are  primary  evidence,  135; 
counter-parts,  ib.;  marginal  addition  in 
one  of  the  duplicates,  781 ;  vitiation  in 
one  of  them,  886 ;  does  cancelling  one 


Digitized  by 


Google 


INDEX. 


1237 


duplicate  infer  revocation  ?  904.  Dupli- 
cate of  minute-book  in  sequestration  i^ 
admiflEible,  1168.  New  parish  registers 
are  kept  in  duplicate,  1 141.   See  Register. 

EARNEST— Its  offuct  ill  validating  ver- 
bal bargains,  657,  849 ;  when  indispen- 
sable, 860;  dead  earnest,  861. 
EAVESDROPPING  — Conversations     of 
accused  persons  overheard  by  eavesdrop- 
ping inadmissible,  1460. 
ENGLAND.     See  Foreign. 
ENMITY— Statements  by  an  individual 
are  admissible  to  prove  enmity  in  him, 
88,  1877;  collateral  facts  to  some  ex- 
tent admissible  to  prov^,  87 ;  competency 
of  proving  it  in  a  charge  of  murder,  86 ; 
how  far  witnesses  inadmissible  on  ac- 
count of,  1761 ;  how  far  it  affects  credi- 
bility, 1808.     See  WUneu. 
EKASURE.     See  VUiation. 
ERROR — Competency  of  correcting  cleri- 
cal errors  in  issue,  45 ;  in  verdict,  49, 
1072;   effect  of  error  in  libel,  68,  see 
Varianee.    Errors  in  printed  acts  of  Par- 
liament, 1068;  in  certified  copy  judg- 
ment of  House  of  Lords,  effect  of,  1056 ; 
in  judicial  record,  1063 ;  admissibility 
of  extrinsic  evidence  to  prove  substan- 
tial error  in  judicial  records,  1068 ;  cor- 
recting   error    in    interlocutor,    1074. 
Error  in  commissioner's  report  of  proof, 
1078;  in  extract  of  decree,  1268-^0;  can 
alleged  errors  in  prisoner's  declarations 
be  proved  by  parole  ?  1427.    See  Record, 
Writing,  Vitiation. 
EXAMINATION,  JUDICIAL,  of  party, 
1894 ;  when  competent,  t^.;  competency 
reserved  under  Evidence  Amendment 
Act  (I  6),  1040;  granting  it  is  matter  of 
discretion  in  Court,  1395.     It  is  incom- 
petent in  criminal  prosecutions,  ib.\  or 
civil  cases  inferring  penal  consequences, 
ib.;  competent  on  averments  impugning 
party's  morality,   ih.\  incompetent  on 
averments  not  provable  by  parole,  1897; 
unless  where  there  is  reason  to  suspect 
collusion,  t6.;  but  allowed  for  expiscat- 
ing  terms  of  writing  which  proves  trust, 
i6.,  171,  686 ;  in  case  of  fraud,  it  is  in- 
competent to  examine  party  as  to  how 
he  obtained  his  fortune,  18 ;  when  exa- 
mination competent  to  prove  non-onero- 
sity  of  bills,  862,  1897 ;  to  prove  cau- 
tionary obligation,  1897 ;  marriage  by 
promise  and  subsequent  copula,  641,  et 
teq.    Examination  competent  where  one 
party  conceals  material  facts,  1898;  can 
one  candidate  for  trustee-ship  in  seques- 
tration get  a  competitor  examined  ?  t6. 
■  At  what  stages  of  the  cause  compe- 
tent, 1899. 
Only  the  party  himself  can  be  exa- 
mined, 1400. 


EXAMINATION,  JUDICIAL,  Cbiifrf.— 

May  be  on  commission  or  by  court, 

1402;  is  nut  on  oath,  1894;  is  taken 
down  in  writing  and  signed  by  party, 
ib.    Using  it  in  jury  trial,  1896. 

-  Admissions  in,  are  strong  but  not 


conclusive  proof,  1408. 

EXAMINATION  of  bankrupt's  family, 
clerks,  and  servants,  under  Sequestration 
Act,  1404 ;  how  far  the  privilege  of  con- 
fidentiality applies  to  such  examination, 
1860,  1876. 

EXAMINATION  of  witnesses,  before 
whom  it  may  take  place,  1912 ;  must  be 
on  oath,  1968  ;  what  witnesses  may 
emit  afilrmation,  1969.  See  Affirma- 
turn,  Oath. 

in  initifdihua;  mode  of  conducting, 

1818,  1976 ;  not  now  necessary,  but  still 
competent,  i6.;  when  witness  examined 
on  interrogatories  his  initial  examina- 
tion will  be  read  to  jury,  1968,  1976; 
using  it  to  prove  objections  to  witnesses, 

1819,  ei  teq. 
'  Order  of  conducting  examination 


in  chief,  cross-examination  and  re-exa- 
mination, 1977;  when  re-examination 
allowed,  1981. 

Cross-examination,    1977,    2022. 


See  CroBa-ezaminatian, 

'  Leading  questions,  when  allowed, 


1984. 


•  Must  be  on  matter  of  fact,  not  law, 
1987 ;  proving  foreign  law,  1988.  See 
Foreign, 

How  far  it  may  be  on  matter  of 


opinion,  1991.    See  Witneasea. 

■  Witness  using  memoranda  to  re- 


fresh memory,  2005,  ^  aeq.    See  Memo- 
randa, 

May  not  be  on  matter  inferring 

criminality,  2016.     See  Crime, 

of  foreigners  and  deaf  and  dumb 

witnesses  by  interpreters,  2021, 1687. 

of  havers,  1367.     See  Haner. 

•  of  party  on  oath  on  reference,  1608. 


See  Oath, 

EXCERPTS— Admissibility  of,  184 ;  cer- 
tified excerpts  from  judicial  records, 
1250  ;  of  entries  in  books  of  public 
offices,  1280.  Rules  as  to  proving  ex- 
cerpts taken  before  a  commissioner,  141, 
1366.     See  Copiea,  Extracts. 

EXCHEQUER  —  Examination  of  wit- 
nesses in  Exchequer,  1919;  English 
rules  of  evidence  applied  in  admitting 
parole  of  writing,  1920.  The  Court  of 
Session  is  now  the  Court  of  Exchequer 
in  Scotland,  996,  notes  (v)  and  ^, 

EXCULPATION— Procedure  for  compel- 
ling exculpatory  witnesses  to  attend, 
1891 ;  letters  of  exculpation,  ib.  Pro- 
ducing articles  as  evidence  in  exculpa- 
tion, 2046.     See  Production. 
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EXECUTIONS  by  messenRerg  and  other 
officers,  of  legal  warrantn  and  diligence, 
1218 ;  when  necessary,  •*.,  1226 ;  com- 
petency of  officer,  1214 ;  notarial  instru- 
ment cannot  be  used  in  place  of,  1226  ; 
form  and  requisites  of,  1218.  1226>-43; 
they  may  be  partly  printed,  1217;  how 
far  probative,  1226;  admissible  only 
on  matters  intrinsic  to  their  purpose, 
1227. 

—  Authentication  of,  1228 ;  what  the 

witnesses  attest,  1229;  blank  executions, 
1280;  executions  of  summonses  and 
petitions,  1231 ;  of  diligences,  1283 ;  of 
criminal  libels,  1234;  executions  must 
be  conform  to  their  warrants,  1235;  how 
they  must  narrate  citation  or  service, 
1236.  When  officer  unable  to  execute 
his  warrant,  1237.  Irregularities  in 
executions  sometimes  overlooked,  1288. 
Executions  may  bo  written  out  ez  inter- 
vallo,  1239;  may  be  amended,  ib.  When 
objections  to  executions  must  be  stated, 
1240.  Execution  lost  or  amissing,  when 
presumed  regular,  1241.  When  execu- 
tion can  be  challenged  by  exception, 
1242,  et  8eq.\  challenge  by  reduction  and 
by  improbation,  1244,  et  seq. ;  admissi- 
bility of  messenger  and  witnesses  to 
prove  falsity  in  execution,  1248. 

EXECUTOR— Reference  to  oath  of  an 
executor,  1687  ;  admission  of,  1466 ; 
how  far  admissions  of  the  deceased  are 
evidence  against  an  executor-creditor, 
1468. 

EXEMPLIFICATION  of  decrees  in  fo- 
reign courts,  1283.     See  Foreign, 

EXHIBITING  person  to  jury  who  is  in- 
admissible as  witness,  1727  ;  exhibiting 
forged  writings,  928;  exhibiting  other 
articles,  2047.     See  Production. 

EXHIBITION  of  writings  in  possession 
of  party,  1328 ;  in  possession  of  opposite 
party,  1836  ;  of  a.  third  party,  1844 ; 
means  of  compelling  production  and  ex- 
liibition  of  writings,  1846;  actions  of 
exhibition,  and  exhibition  and  delivery, 
tfe.     See  Production^  Havers. 

EXPERT,  1996.  See  Handwriting, 
Science,  Witnett. 

EXPLAINING  documents  by  extrinsic 
evidence.  See  Parole,  Record,  luuc. 
Verdict. 

EXTENT— Old  extent,  proof  of,  1268. 

EXTINCTION— Mode  of  proving  extinc- 
tion of  obligations,  606,  et  acq.  See  Dit- 
charge,  Payment,  Renunciation. 

EXTRACTS  from  records,  principle  on 
which  they  are  admissible,  1249. 

from  judicial  records  admissible, 

1260.  They  warrant  diligence,  ib. 
How  they  should  set  forth  the  proceed- 
ings, 1261.  Their  authentication,  1262, 
et  9eq.\  date  of  extract  and  decree,  1263 ; 


EXTRACTS  CSorUinued — 

specif 3ring  mimber  of  pagree.  1254:  'irk- 
ing each  page,  ib.i  entract  is  appnj|«ra: 
to  decnw,  1255  ;  excerpts  of  paits  f4  y  - 
cess,  ib. ;  extract  not  now  required  f  r 
citing  witnesses  and  liaTers,  ib..  l*-'l. 
1887 ;  extract  of  act  and  warrant  ii  f- 
questrations  is  probative  in  all  her  M-- 
jesty's  dominions,  1 255  ;  extracts  of  js^ 
ceedings  in  Sheriff-courts,  «*.;  of  lettrn* 
of  tutory,  ib. :  of  <lGcree  of  prttring  tii. 
tenor,  664.     See  Thenar. 

must  be  autlienticaCed  by  p8v.y»r 

officer,  1266;  iiexfarie  regfular.  are  a' 
missible  without  proof  of  anthenb'citj. 

1267,  1368;  or  of  accuracy,  •&.;  are  nrr- 
Mumed  to  be  regular,  7  ;  but  may  \^ 
challenged  as  irregular   or  inaccnrat*-. 

1268.  Competency  of  inquiring  wbc- 
ther  extract  has  been  issued  prema- 
turely, 1269,  7 ;  correction  of  extraf f* 
disconform  to  their  warrants,  1260;  in- 
formal extract  conviction  receired  t" 
disprove  allegation  of  malice  in  polkv 
apprehending  a  party,  1261;  when  ex- 
tract is  sufficient  on  caae  bein^  taken  h^ 
higher  cotirt  for  review,  1262. 

from  registers  of  private  writings* 

1263;  where  original  deed  retained  in 
record,  1264 ;  from  register  of  prohadre 
writs,  ib.;  of  inhibitions  and  interdic- 
tions, ib. ;  of  instruments  of  sasxne,  re- 
version, &c.,  ib.;  of  summonses  ofintM-r- 
ruption  of  prescription,  1264 ;  fit>m  r.-- 
gister  of  hornings,  1266. 

from  records  of  Chancery,  l^* 


how  far  probative,  ib.\  effect  in  proving 
the  old  extent,  1268.    Extract  from  k^ 
gister  of  patents  in  Chancery,  1270. 
From  the  register  of  births,  death*. 


and  marriages  under  old   law,    1271: 
under  Registration  Act  of  1854,  1272 
of  registry  of  ships,   1278.     S«« 


Registry. 

when  will  extract  satisf/  prodoe- 


tion  in  improbations,  1274.  See  It^n- 
bation. 

questions  of  international  law  re- 
garding extracts,  1288,  et  seq.  ^"^ 
Foreign. 

EXTRINSIC  Evidence,  when  admiawW^ 
to  contradict  and  modify  or  explain  pri- 
vate writings,  158, 178,  186;  issue,  46; 
verdict,  47,  1072 ;  judicial  record.  1064. 
See  Parole,  lawe.  Verdict,  Record,  Extract. 

qualities  in  admissions,  1487,  see 

Admieeiont;  in  oaths  on  reference,  1640, 
see  Oatkt. 

FAC-SIMILE  inadmissible  in  q[ne8tioDS 
of  handwriting,  188,  927. 

FACTOR,  How  far  statements  by,  are  eri- 
dence  against  principal,  1471 :  compe- 
tency of  reference  to  oath  of,  1589;  aom- 
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muiiications  with  factor  are  not  privi- 
leged ai»  coufideutiul,  1863.  Are  eutries 
ill  factor'H  books  evidence  in  qnct>tionH 
between  him  and  principal?  1180.  la 
his  oath  in  supplement  admissible  to 
prove  payments  by  him  ?  ib,,  note.  See 
Con/uUntitUity. 
F£Ali — Its  effect  as  an  item  of  circum- 
stantial evidence,  274  ;  admissions 
emitted  under  influence  of  fear,  1462; 
prisonerrt'  declarations  emitted  under 
fear.  1408. 
FILIATION,  umiplena  proof  in  actions  of, 
1619 ;  pursuer's  oath  in  supplement,  ib,\ 
see  Oath.  Rules  as  to  proof  in  cases  of 
leg:itimacy  and  bastardy;  see  Contisto- 
rial.  Of  the  presumption  jnUer  ett,  &c., 
813 ;  see  Presumption, 
FISIIING   diligence  incompetent,   1889. 

See  pToduetion, 
FOREIGN  Law  must  be  proved  as  fact, 
1988;  what  comes  under  term  foreign 
law,  1987,  1989,  note;  proof  by  foreign 
lawyers  examined  as  witnesses,  1987; 
mere  residentere  in  foreign  country  in- 
competent, ib,\  application  to  examine 
English  lawyers  on  commission  refused, 
as  they  could  attend  trial,  1966.  Re- 
mitting case  for  opinion  of  foreign  law- 
yers, 1988 ;  how  far  opinion  is  conclu- 
sive, »6.,  1989 ;  suggestions  for  improv- 
ing mode  of  investigating  foreign  law, 
3990,  and  note.  22  and  28  Vict.,  c.  68. 
24  and  26  Vict.,  c.  11, 1987,  note  ^  and 
pages  1216-16. 

Statutes,  how  proved,  1066, 

Witnesses  examined  on  commis- 
sion, 1940-48 ;  in  jury  cases,  1964 ;  on 
adjusted  interrogatoriis,  1968-60;  dur- 
ing vacation  commission  granted  by 
Lord  Ordinary  on  the  BUls,  1947-1966 ; 
when  is  proof  that  witness  is  still  abroad 
required?  1962;  who  may  be  commis- 
sioners to  examine  foreign  witnesses  in 
oonsistorial  causes,  1916,  see  CommU- 
MumSt  VepotitioM,  It  is  not  an  objection 
to  foreign  witness  that  he  received  a 
liberal  allowance  for  coming  to  trial, 
1787,  and  note.  Compelling  witnesses 
in  England  or  Ireland  to  attend  trial  in 
Scotland  (and  vice  verta)  in  criminal 
cases,  1894;  in  civil  cases,  1897,  page 
1208 ;  to  attend  before  commissioner  ap- 
pointed by  Scotch  Court  to  examine  wit- 
nesses and  havers  in  England  or  Ireland, 
1896,  page  1218 ;  reciprocal  provisions, 
1896,  page  1218;  when  commission  is 
for  taking  proof  in  a  submission,  1898 ; 
when  must  witness'  expenses  be  ten- 
dered? 1894,96,96,97. 

Examining  foreign  witnesses  by 

interpreter,  2021 ;    taking  declarations 
from  foreign  prisoners,  1419, 1422. 

International  law  as  to  prescription, 

628 ;  as  to  prescriptions  relating  to  heri- 


FOREIGN  Continued-^ 
tage,  624 ;  as  to  those  which  merely 
limit  the  right  of  action  or  proof,  626 ; 
those  which  extinguish  the  debt,  682; 
those  which  limit  it  as  by  implied  con- 
dition in  the  contract,  636. 

International  law    as    to    deeds, 

1024 ;  those  relating  to  heritage,  1026, 
1030;  obligation  to  convey  heritugo, 
1080 ;  direction  by  foreign  will  to  trus- 
tees under  Scotch  trust-deed,  1083;  heir- 
at-law  cannot  approbate  and  reprobate 
under  foreign  will  bequeathing  heritage, 
1032 ;  foreign  will  may  revoke  formal 
bequest  of  heritage,  1034  ;  foreign  deed 
as  to  moveables  valid  if  formal  by  Ifx 
loci  eontracttUf  1026;  so  as  to  foreign 
will,  ib.\  but  contract  as  to  movables  is 
null  if  informal  by  that  law,  •&.;  in  the 
Scotch  courts  a  will  will  be  held  well 
made  if  executed  either  according  to  the 
Uz  loci  ezeeutionit  or  the  Ux  domicilii^ 
1042,  note  ^^ ;  will  by  British  subject  is 
well  made  if  made  according  to  the  law 
of  the  place  of  execution,  or  of  the  tes- 
tator's domicile  there,  or  of  that  part  of 
her  Majesty's  dominions  where  ho  had 
his  domicile  of  origin,  t6.;  deed  executed 
abroad  but  intended  to  take  effect  in 
Scotland,  1028 ;  what  if  Ux  rci  tita  pre- 
scribes a  form  for  making  real  right  ef- 
fectual? 1029;  probate  or  amfirmation 
under  foreign  will,  688,  1029  ;  is  a  for- 
mal Scotch  deed  probative  in  a  foreign 
court?  1086;  is  a  regular  foreign  deed 
probative  in  Scotland  ?  1088  ;  what  if 
instrumentary  witneitses  to  foreign  deed 
are  inadmissible  here?  1041. 

■  Where  lac  ioci  contraetuM  requirt»s 


writing  to  a  contract  provable  by  pande 
in  court  where  action  arises,  1048 ;  and 
vice  verta,  1046 ;  is  a  foreign  nuncupative 
will  valid  in  Scotland?  688. 

What  country  forms  the  locus  con- 


traetui  in  agreements?  1049 ;  in  bills, 
ti.,  866. 

'  Contract  valid  or  invalid  according 


to  kx  loci  9oluttoni9^  1060. 

Bills  and  indorsations  which    is 


loeu*  contraetut  in?  866, 1049  ;  questiouA 
of  onerosity  are  determined  by  Scotch 
rules  of  evidence,  864 ;  foreign  bill 
warrants  summary  diligence  here,  1194, 
note  1. 

Notaries,  their    instruments    are 


valid  in  this  country,  1194;  foreign  pro- 
te:»t  on  bill  warrants  summary  diligence, 
1194,  note  i ;  British  consuls  may  act 
as  notaries  abroad,  1198;  admissibility 
of  attested  copy  by  foreign  notary  of 
deed  retained  by  him  according  to  the 
Ux  loci  contractu*,  1286. 

-  Courts.     Exemplifications  of  de- 


crees of  foreign  courts,  how  far  admis- 
sible, and  what  they  prove,  1081,  1288, 
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FOREIGN  CofUinw^lr^ 
note  i^  ;  certificate  of  probate  of  foreign 
will,  1284 ;  English  and  Irinh  probates, 
ib.\  sealing  extract-decree  of  Scotch 
court  for  production  abroad,  t6.:  extract 
of  deed  recorded  in  foreign  court-books, 
1285 ;  cases  as  to  production  of  original 
of  deed  recorded  in  Scotch  register  re- 
quired in  a  foreign  court,  1286 ;  in  se- 
questrations extract  act  and  warrant  is 
probative  in  all  her  Majesty's  dominions, 
1256;  Scotch  court  will  recommend 
foreign  court  to  allow  access  to  its  re- 
cords when  required  in  this  country, 
1355. 

Stamps.  Deed  having  stamps  re- 
quired by  itz  loci  corUractw  is  valid  here, 
1001 ;  foreign  bills  negotiated  in  Britain 
must  be  stamped,  989,  1002 ;  will  court 
of  this  country  hold  deed  null  because 
not  bearing  stamp  required  by  lex  loci 
contractus  f  1008. 

•  Customs,  questions  as  to  proving 


custom  of  foreign  country  to  explain 
deed,  237. 

FORGERY,  proof  of,  by  instrumentary 
witness,  908 ;  one  witness  swearing 
deed  is  forged  is  not  full  proof,  916 ; 
dead  witnesses  are  presumed  to  support 
it,  916 ;  proof  of  handwriting,  918,  see 
Handwriting;  proof  from  stamp,  paper 
mark,  anachronisms,  and  other  circum- 
stances, 256,  289,  929  ;  must  instrumen- 
tary witnesses  first  be  examined  ?  981 ; 
in  question  of  forgery  of  one  signature 
is  it  relevant  to  prove  forgery  of  an- 
other? 18;  and  of  other  bills  ?t6.;  and 
that  holder  is  a  notorious  forger?  16.; 
or  that  he  had  other  forged  notes  in  his 
possession,  86;  proving  that  defender 
was  warned  that  other  bills  issued  by 
him  were  forged,  84  ;  when  must  forged 
document  be  produced,  2061 ;  are  jury 
allowed  to  examine  it  ?  928  ;  how  far 
adoption  of  forged  bill  creates  liability, 
568. 

FRAUD,  Burden  of  proving,  7 ;  is  of  the 
substance  of  issue  embracing  it,  67-69  ; 
may  be  proved  by  parole,  628 ;  parole 
admitted  to  prove  averments  of  fraud  in 
obtaining  bills  and  indorsations,  844, 
869;  in  obtaining  possession  of  deed, 
968,  967 :  mandatory  taking  a  right  in 
his  own  name  in  place  of  his  principal's, 
676 ;  proof  of  fraud  to  contradict  writ- 
ings, 174  ;  see  Parole;  to  contradict 
judicial  record,  1066,  see  Record;  judi- 
cial examination  on  averments  of  fraud, 
1896;  oath  of  reference  on  averments 
of,  1648 ;  privilege  of  witness  to  decline 
answering  questions  inferring  fraud, 
2016 ;  fraud  in  vitiating  documents ; 
See  VUiation. 

FURNISHINGS,  admissibUity  and  effect 


of  merchant's  books  in  proving,  1179, 
see  Booke;  Pursuer's  oath  in  supple- 
ment to  prove,  1615,  see  Oath ;  laien- 
nial  prescription  of,  476,  see  Preaerip- 
tion, 

GAZETTES— On  what  matters  they  are 
evidence,  1058;  when  does  notice  in, 
raise  presumption  of  knowledge,  1069. 

GRATUITOUS  promises,  how  provable, 
696. 

GUARDIAN.     See  Tutor,  Curator,  Minor. 

GUARANTEE.  See  Cautionary  CbUga- 
tion, 

HANDWRITING,  evidence  of,  in  cases 
of  forgery  and  improbation,  754,  918 ; 
evidence  of  those  familiar  with  the 
handwriting  of  the  alleged  writer,  766. 
918  ;  its  value,  920 ;  how  far  one  bank 
officer  is  admissible  to  prove  handwrit- 
ing of  another,  80 ;  compamtio  literarvm, 
756,  922 ;  by  the  court  and  jury,  766, 
928 ;  by  writing-masters,  engravers,  &c., 
766,  925 ;  value  of  their  evidence,  ib.; 
admissibility  o{  foe  similes,  188,  927 ;  is 
proof  of  handwriting  admissible  without 
examining  instrumentary  witnesses  ? 
931 ;  may  jury  look  at  the  documents  ? 
928 ;  See  Forgery,  Improbation, 

HAVERS  are  cited  on  certified  copy  in- 
terlocutor, 1255,  1351,  1889;  forcing 
them  to  produce  writings  in  civil  courts, 
1346,  see  Production;  in  arbitrations, 
1366,  1899;  in  church  courts,  1900; 
in  courts-martial,  1902  ;  procedure 
against  havers  residing  in  England  or 
Ireland,  1354, 1894,  et  seq,,  see  Foreign  ; 
sheri£f  citing  havers  residing  in  Scotland 
beyond  his  jurisdiction,  1892 ;  examin- 
ing minors  and  pupils  as  haven,  1352 ; 
mode  of  examining  havers,  1367 ;  what 
questions  he  is  bound  to  answer,  1358 ; 
he  may  not  refuse  to  produce  on  ground, 
that  document  is  irrelevant,  ib.;  he  may 
be  examined  to  prove  existence  of  a 
document  at  a  certain  date,  16.;  cross- 
examination,  ib.;  examination  on  the 
merits  incompetent,  1859  ;  mode  of 
authenticating  documents  produced, 
1860. 

Messenger's  citation  against  havers, 

1226,  see  Citation;  messenger's  execu- 
tion, 1226,  see  Execution;  person  when 
cited  as  haver  may  not  be  dealt  with  as 
if  cited  on  criminal  libel,  1226. 

•  How  far  statements  made  by  haver 


may  be  used  against  him  as  admissions, 
1488  ;  or  in  place  of  his  deposition  as  a 
witness,  1368, 1926 ;  or  as  an  oath  on 
reference,  1668. 

-  What  writings  haver  is  bound  to 


produce,  1336,  et  seq,,  see  Production; 
how  far  production  privileged  on  ground 
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of  coufiaeiitiality,  1861,  1878;  see  Con- 
fidentiality. 

HEARSAY  Evidence,  88;  generally  in- 
admissible, 84 ;  competent  to  prove  that 
*a  statement  was  made,  if  that  is  a  fact 
in  the  cause,  86,  1377  ;  to  prove  notice, 
ib.\  general  repute,  87 ;  statements  of 
parties  to  show  their  disix)8itious  or 
feelings  towards  others,  88,  1377  ;  state- 
ment by  patient  to  medical  attendant, 
90,  1888 ;  statements  made  in  pre.seuce 
of  opposite  party,  91, 1880 ;  those  which 
formed  part  of  the  ret  getttE,  92,  1381 ; 
or  led  to  certain  conduct,  94  ;  statements 
made  de  recmti  of  acts  in  question,  95 ; 
these  are  liberally  admitted  in  trials  for 
rape  and  similar  cases,  98 ;  are  they  ad- 
missible in  civil  cafles?  99,  see  Party; 
hearsay  that  witness  identified  prisoner 
recently  after  the  crime,  100,  2006  ; 
proving  that  witness  previously  made 
contradictory  statements,  101,  1806 ;  it 
is  not  competent  to  contradict  a  witness 
by  proof  of  what  he  said  in  precognition, 
101,  note  ^;  hearsay  of  statements  by 
dead  witness  admissible,  102 ;  but  not 
if  witness  inadmissible  at  the  time,  108 ; 
is  it  admissible  if  he  has  become  in- 
sane? 104;  or  gone  abroad?  t6.;  how 
hearsay  of  dead  witness  is  proved,  106, 
107, 1980-84,  1989-1968.  See  Depoti- 
turn,  WitnesM. 

Hearsay  of  hearsay,  is  it  admis- 
sible? 109. 

of  contents  of  documents.      See 


Parole^  Copy, 

HEIRS,  Burden  of  proof  in  services  of,  8 ; 
presumption  against  fairness  of  dealings 
for  sale,  &c.,  of  expectancies,  8 ;  ques- 
tions of  prescription  where  claim  is  made 
against  heir  of  original  debtor,  461, 620. 
See  Preacription, 

HERITAGE,  Proof  of  obligations  regard- 
ing, 546  ;  effect  of  rei  interventua  in  dis- 
pensing with  the  necessity  for  writing, 
829  ;  obligations  regarding  heritage  are 
regulated  by  the  Ux  rei  sita,  1025-1030 ; 
same  rule  as  to  prescriptions,  524.  See 
Rei  inUrvmtus,  Foreign. 

HISTORY,  Admissibility  of  historical 
books,  1174  ;  liotuli  Scotia,  1057. 

HOLOGRAPH  WRITINGS  do  not  re- 
quire statutory  solemnities,  751 ;  writ- 
mgs  are  privileged  if  holograph  in  es- 
Bential  parts,  752  ;  deeds  by  several 
parties  written  by  one,  how  made  holo- 
graph by  all,  758 ;  mutual  will  holo- 
graph of  one  person  who  predeceased 
sustained  in  favour  of  the  other,  758, 
note,  772 ;  the  party  who  founds  on  a 
holograph  deed  must  prove  that  it  is 
holograph,  754  and  note  ' ;  how  fact  of 
holograph  isproved,  756,  see  HandwriHi^, 
Forgery,    Erasures  and  marginal  addi- 

VOL.  II. 


HOLOGRAPH  WRITINGS  Contd,— 
tions  in  holograph  writings,  755 ;  holo- 
graph additions  in  deeds  not  holograph, 
781-785  ;  must  holograph  writings  be 
subscribed?  757-758  ;  they  do  not  prove 
their  dates,  762 ;  how  far  they  are  ef- 
fectual when  date  is  challenged,  764  ; 
acknowledgments  of  intimation  of  as- 
signation are  probative  of  their  dates,. 
766  ;  documents  referred  to  in  holograph 
writings,  758,  808,  see  Writings.  Prov- 
ing the  tenor  of  holograph  writings, 
1291. 

Vicennial  prescription  of,  412 ;  see 

Preacription. 

HOMOLOGATION  as  obviating  defects 
in  authentication  of  ¥rriting8,  852 ;  what 
deeds  admit  of  homologation,  854 ;  do 
deeds  by  pupils  ?  856  ;  or  deeds  obtained 
by  fraud  ?  857 ;  or  vitiated  in  tubatantia- 
lifma  ?  858  ;  consent  essential  to  homolo- 
gation, 862;  one  incapable  of  consent 
cannot  homologate,  ib.\  nor  can  one  who 
does  not  know  of  existence  of  the  deed, 
868  ;  effect  of  ignorantia  juria^  864 ;  can 
a  party  plead  both  that  the  deed  is  for- 
mal and  that  it  has  been  homologated  ? 
865;  homologation  may  be  express  or 
implied,  866 ;  circumstances  which  infer 
it,  867. 

Effect  of,  868  ;  does  it  set  up  the 

deed  as  db  initio  valid  ?  ib.\  it  does  not 
affect  third  parties,  ib. 

HONORARIES  to  advocates  and  physi- 
cians presumed  to  have  been  paid,  892. 

HUSBAND — In  what  cases  admissible  as 
witness  against  wife,  and  vice  veraa, 
1714-1722;  may  be  used  as  production 
in  trial  of  wife,  1727 ;  how  far  affected 
by  admissions  by  wife,  1468,  see  Admia- 
aiona;  when  reference  to  wife's  oath  ad- 
missible against,  1576,  see  Oath. 

and  wife,  proof  of  marriage,  589, 

Bee  Marriage;  proof  in  consistorial  causes, 
see  CoTuiatorial,  Adultery;  admitting 
commimications  between  husband  and 
wife  to  prove  the  terms  on  which  they 
lived,  89, 1859 ;  confidentiality  of  commu- 
nications between,  1858, 1724,  see  Confi- 
dentiaUty;  deed  by  husband  in  favour 
of  wife  effectual,  although  undelivered, 
940 ;  effect  of  deed  by  husband  to  wife 
and  children  being  placed  in  her  hands, 
902,  see  Delivery;  power  of  spouses 
jointly  to  revoke  provisions  in  marriage- 
contract,  980 ;  mutual  will  by  husband 
and  wife  holograph  only  of  husband, 
sustained  on  his  death,  772,  see  Wife. 

IDENTIFICATION  of  articles  produced 
in  evidence,  2058 ;  a  person  inadmis- 
sible as  witness  may  be  produced  to 
jury  for,  1727  ;  competent  to  show  that 
witness  identified  the  prisoner  recently 
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after  the  offence,  99.  2006  ;  evidence  of 
identity  involves  an  inference,  245,  261, 
1992;  instances  of  mistaken  identity, 
262,  and  note. 

IDENTITY.     See  Identification, 

IDIOT.     See  Insanity. 

IGNORANTIAjurity  presumption  against, 
296 ;  docs  it  apply  to  foreigners  *?  ib.\ 
does  ignorance  of  law  prevent  homolo- 
gation ?  863. 

IMPLIED  admissions  and  confessions, 
1479,  see  Admissions ;  homologation 
may  be  implied,  866,  see  Homologation  ; 
payment  implied  from  circumstances, 
614,  see  Payment. 

IMPOTENCY— Competency  of  inspection 
to  prove,  317 ;  proof  of,  to  overcome 
presumption  pater  est,  &c.,  i6. 

IMPROBATION^Of  the  improbation  of 
deeds  ex  facie  probative,  907  ;  evidence 
of  instrumentary  witnesses,  908,  982 ; 
of  handwriting,  918  ;  of  circumstances, 
928 ;  evidence  in  improbation  of  nota- 
rial instruments,  &c.,  1212  ;  improbation 
of  executions,  1245;  of  alleged  holo- 
prai)h  writings,  754,  see  Forgery,  Hand- 
writiny.  Holograph. 

When  will  extract  from  register 

satisfy  production  in  improbations, 
1272,  see  Extract;  effect  of  extract  de- 
cree of  proving  the  tenor  in  preventing 
certification  contra  non  produeta,  1320 ; 
effect  of  transumpt  for  this  purpose, 
1325 ;  oath  of  calumny  in  actions  of 
improbation,  1530. 

INCEST— Charge  of  several  acts  of,  be- 
tween same  persons  provable  by  one 
witness  to  each  act,  2040. 

INDIRECT  evidence  as  contrasted  with 
direct,  244,  see  Circumstantial  Evidence, 
Presumptions. 

INDOKSATION  may  be  signed  by  ini- 
tials, 667,  784 ;  may  be  blank  in  name 
of  indorser,  650 ;  what  deeds  or  writings 
are  negotiable  by  indorsation,  786,  note 
10 ;  presumption  of  onerosity  of,  850, 
see  £ills.  Presumption. 

In  jury  trials  in  civil  causes  pre- 
siding judge  may  direct  a  material  fact 
not  falling  within  the  issue  to  be  found 
by  the  jury,  and  indorsed  on  the  issue,  63. 

INFAMY — Conviction  of  crime  no  longer 
excludes  witness,  1777  ;  how  far  compe- 
tent to  prove  that  witness  has  infamous 
character,  1798 ;  how  far  judicial  exa- 
mination competent  on  matters  inferring 
infamy,  1896 ;  how  far  oath  of  calumny, 
1630 ;  and  reference  to  oath,  1548  ;  wit- 
ness's privilege  to  decline  answering 
questions  which  infer  infamy,  2016,  et 
seq.,  see  Character^  Crime,  Oath, 

INFEFTMENT,  Notarial  instrument  in- 
dispensable to  the  proof  of,  1187 ;  au- 
thentication and  contents  of  the  instru- 
ment, 1196-1200,  see  Instrument. 


INFORMER,  Admissibility  of,  oa  a  wit- 
ness, 1742;  credibility,  ib.;  how  far 
public  prosecutors  bound  to  give  up 
names  of  informers,  1849. 

INITIALS,  as  a  mode  of  authenticatiog 
deeds,  666  ;  documents  in  re  mereatoria, 
784 ;  bills,  798 ;  instrumentary  witnesses 
may  not  sign  by  initials,  698, 1229. 

INITIAL  EXAMINATION  of  witnesses, 
1818,  1976,  see  Examination. 

INNOCENCE,  Presumption  in  favour  of, 
298 ;  how  it  affects  the  burden  of  proof, 
7  ;  in  cases  of  circumstantial  evidence, 
281. 

IN  RETENTIS,  Taking  deposition  of 
witness  to  remain  in,  1936,  see  Deposi- 
tion; taking  oath  of  calumny  to  remain, 
1686 ;  oath  on  reference,  1646,  see 
Oath. 

INSANITY,  Burden  of  proving,  6,  12: 
proof  of  insanity  of  a  party's  relations, 
19 ;  what  amount  of  weakness  of  intel- 
lect prevents  reference  to  oath,  1600 ; 
what  amount  excludes  person  as  a  wit- 
ness, 1680 :  how  insanity  of  witness  is 
proved,  1686,  1819.  Prisoner  emitting 
declaration  must  be  sane,  1407.  Is 
hearsay  of  statements  by  one  who  has 
become  insane  since  making  them  ad- 
missible? 106. 

INSPECTO  corporis  in  question  of  impo- 
tency,  817.  Inspecto  ventris  of  widow 
who  says  she  is  pregnant  of  posthu- 
mous child,  325. 

INSTRUMENTS,  NOTARIAL,  the  only 
competent  mode  of  proving  those  facts 
of  which  they  are  the  recognised  re- 
cords, 1186 ;  inadmissible  to  prove  the 
facts  set  forth  where  not  authorized  by 
law,  1188,  1924;  or  to  prove  intimations 
or  citations  properly  intrusted  to  mes- 
sengers, 1188;  or  to  prove  facts  extrin- 
sic to  their  purpose.  1189 ;  or  matters  of 
opinion,  1190. 

"Who  may  act  as  notary,  1191,  see 

Notary ;  powers  of  foreign  notary,  1194, 
and  note  *.     See  Foreign. 

■  Authentication  of  instruments  by 


motto,  1196;  by  subscription,  ib.\  sign- 
ing each  page  of  instrument  written 
book  wise,  1169 ;  subscription  by  witness- 
es, ib.\  must  they  sign  each  page  ?  ib.-, 
designing  the  witnesses,  1197 ;  authen- 
tication of  instruments  of  sasine  and 
resignation  propriis  manibtis,  1198;  of 
instruments  in  burgage  property,  ib.;  of 
instruments  of  disentail,  ib. 

Docquet,  its  contents,  and  when 


required,  1199,  1200. 

Contents  of  instruments,  general 

rule,  1201 ;  of  instruments  of  sasine, 
1202;  resignation,  1204;  disentail, 
1205 ;  protest,  1206. 

Vitiation  in  instruments  creates 


nullity,  882,  1208;  relaxation  of  this 
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INSTRUMENTS,  XOTAKIAL,  Con.'rf.— 

08  to  erasures  in  itistnimeiits  of  sasinc 

and  resignation,  1208. 
Recording  in.struments  of  sasine 

and  resignation,  1209  ;  wlicn  it  must  be 

within  sixty  davs,  ib.;  entering  them  in 

Protocol  Book.  1210. 
of  sasine  and  of  resignation  now 

unnecessary,  882,  note  ^;   conveyance 

or  procuratory  or  notorial   instrument 

may  be  registered,  ib. 
Proving  tenor  of  lost  instrument, 

1210 ;  making  it  up  from  Protocol  Book, 

ib. 

-  Challenge  of  instrument  by  reduc- 


tion, 1211 ;  by  exception,  *ft.;  admissi- 
bility and  Talue  of  evidence  of  notary 
and  witnesses,  1212.  See  Fotgtry^ 
Handwriting, 

INSURANCE— Burden  of  proving  that 
vessel  was  not  fully  equip|)ed,  or  that 
material  facts  were  concetUed  in  con- 
tracts of,  7  ;  stamping  policies  of  ma- 
rine, 1016.  Opposite  verdicts  in  cases 
as  to  the  same  loss  under  policies  on 
same  ship  both  sustained,  1083,  note. 

INTENTION— Relevancy  of  evidence  in 
questions  of  intention,  84,  see  Relt- 
v<tncy  ;  admissibility  of  evidence  of  in- 
tention of  jury  after  verdict  has  been 
recorded,  48,  1072;  see  Verdict;  evi- 
dence of  arbiter's  intention  inadmissible 
for  completing  imperfect  decree-arbi- 
tral, 51.  Wrongful  intention  is  of  the 
substance  of  an  issue  which  embraces 
it,  67.  Admissibility  of  parole  and 
other  extrinsic  proof  to  explain  the 
meaning  and  intention  of  parties  to 
writings,  187,  see  Parole;  intention  as 
an  item  of  circumstantial  evidence, 
270. 

INTEREST  — Its  effect  in  excluding 
reference  to  oath  of  one  party  as  repre- 
senting another,  1607 ;  witness  having 
interest  in  issue  is  admissible,  1781. 

INTERLOCUTORS  cannot  be  proved  by 
parole,  634  ;  but  by  certified  extracts  or 
excerpts  from  judicial  records,  1250. 
See  Heccrdt,  Extracts. 

INTERPRETER,  cxaminaUon  of  wit- 
nesses  by  means  of,  2021.  Taking  pri- 
soner's declaration  by,  1419,  1422. 

INTERROGATORIES,  examination  of 
witnesses  on  adjusted,  1954 ;  when  they 
may  be  dispensed  with,  1958.  See 
Depotition. 

INTIMATION,  Proof  of  verbal,  is  not 
excluded  as  hearsay,  86  ;  some  intima- 
tions must  be  proved  by  executions, 
1318,  1226,  SCO  Citation,  Execution; 
some  by  notarial  instrument,  1188; 
holograph  acknowledgment  of  intima- 
tion of  assignation  is  probative  of  its 
date,  766 


INTOXICATION— Its  effect  on  admissi- 
bility of  confessions,  1463  ;  of  prisoner's 
declarations,  1407. 

INTROMISSION— Proof  of  intromission 
with  moveables,  587  ;  admissibility  of 
parole  to  prove  extinction  of  debt  by 
intromission,  589 ;  to  prove  amount  of 
intromissions  by  one  authorized  to  re- 
ceive money,  5t>0. 

INLAND.     See  Foreign. 

ISSUE — Which  party  must  stand  pursuer 
of,  1,  et  teq.     Siee  Burden  of  Proof. 

Proving  the  issue  and  libel,  41.* 

Nature  of  issues  in  Scotland,  ib.;  how 
prejtared,  ib.;  in  what  cases  they  are 
used,  42 :  how  to  be  construed,  43 ; 
correction  and  alteration  of  issue,  45. 

Variance  between  proof  and  issue, 

52.     See  Variance. 

•  Of  the  rule  that  the  substance  of 


the  issue  must  be  proved,  65 ;  issues 
considered  immaterial  by  judge  how  to 
be  dealt  with,  ib.    Examples  of  what 
is  of  the  substance  of  the  issue,  66-73. 
Can  record  be  used  to  limit  or 


extend  the  proof  under  an  issue?  44, 
note  7. 

JEWS  admissible  as  witnesses,  1688 ;  how 
they  are  sworn,  1970. 

JOINT  Adventure.  Evidence  a<lmissible 
to  prove,  563.  Referring  to  oath  of  one 
adventurer  as  binding  another,  1575 ; 
admissions  of  one  as  binding  another, 
1467. 

Debtors  or  creditors,  reference  to 

oath  of  one  as  binding  another,  15G8, 
et  ieq.;  in  cases  of  prescription,  459,  507, 
1594. 

JOINT  STOCK  COMPANY'S  ACT. 
Authentication  of  memoranda  and 
articles  of  association,  142,  note  *,  and 
page  1198. 

JOURNALS  of  Pariiament,  their  admis- 
sibility and  effect,  1056. 

JUDQE,  Admissibility  of,  on  roattem 
which  occurred  before  him  judicially, 
1833. 

JUDICLVL  EXAMINATION.  See  Exo- 
mination.  Judicial. 

JURORS,  Citation  of,  1224,  1226.  Com- 
petency of  proving  they  were  not  sworn, 
1062.  Admissibility  of,  as  witnesses  on 
matters  which  occurred  among  them, 
1067,  183^-43. 

JURY  TRIAL,  Civil  causes  appropriated 
to,  1915  ;  when  competent  in  civil 
causes,  i6.;  when  competent  in  consis- 
torial  causes,  1916;  in  Court  of  Ex- 
chequer, 1919 ;  criminal  coses  tried  by 
jury,  1921 ;  procedure  for  compelling 
attendance  of  witnesses  in,  1890 ;  pro- 
duction of  writings  in,  928,  1329;  of 
other  articles  in,  2046.    See  Production. 
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JUS  QU^'ESITUM  TERTIO—liA  effect 
Id  question  as  to  power  to  reToke  deeds, 
976,  980. 

JUSTICIARY,  Trials  in,  are  always  by 
jury,  1921.  Procedure  for  compelling 
witnesses  to  attend  Court  of  Justiciary, 
1891 ;  where  they  reside  in  England  or 
Ireland,  1894.    See  Foreign. 

JUSTIFICATION  in  actions  of  damages 
for  defamation,  how  it  affects  the  com- 
petency of  evidence  as  to  pursuer's 
character,  24,  et  teq. 

KIRK  AND  MARKET,  Proof  of  going 
to,  in  cases  of  deathbed,  295. 

KIRK-SESSION— Registers  of  baptisms, 
marriages,  and  deaths,  1126.  See 
Register. 

KNOWLEDGE,  Relevancy  of  evidence 
of,  84,  see  Relevancy,  When  does 
Gazette  notice  raise  presumption  of? 
1059.  Knowledge  is  essential  to  homo- 
logation, 8G3.     See  Ignorantia  Jurie, 

LAW — Reference  to  oath  incompetent  on 
matters  of  law,  1546.  Same  rule  as  to 
examination  of  witnesses,  1987. 

Proof  of  foreign  law,  1987,  d  uq. 

See  Foreign. 

LEADING  QUESTION— How  far  objec 
tionable  in  examination-in-chief,  1983 ; 
in  cross-examination,  1985. 

LEASE  for  one  year  provable  by  parole, 
548  ;  for  a  longer  period  requires  writ- 
ing, ib.*  possession  on  verbal  lease  for 
years  makes  it  effectual  for  one  year, 
t6.;  what  acts  of  rei  intervenhit  validate 
it  for  whole  period,  ib.  Under  verbal 
lease  for  years,  with  penalty  in  case  of 
non-implement,  action  will  lie  for  the 
penalty,  the  obligation  being  proved  by 
oath,  552. 

Informal  missive  may  be  made 

binding  by  rei  mterveniw^  819 ;  and 
when  it  is,  parole  of  terms  of  lease  is 
inadmissible,  114,  1023,  see  Rei  inter- 
ventut.  Parole  admitted  in  Exchequer 
to  prove  terms  of  written  lease  alleged 
to  have  been  lost,  1294,  note  3 ;  admit- 
ted to  prove  that  lease  entered  into  by 
factor  was  not  authorized  by  landlord, 
1 70.  Is  it  admissible  to  prove  terms  of 
lease  where  tenant  possesses  by  tacit 
relocation  after  a  written  lease?  118, 
173.  The  fact  of  possession  may  be 
proved  by  parole,  where  terms  of  lease 
cannot,  121.  Parole  admitted  to  prove 
which  of  two  joint  tenants  had  right  to 
the  stocking,  170 ;  and  to  supply  term 
i»f  years  in  written  lease,  which  was  evi- 
dently for  more  than  one  year,  121 ; 
admissibility  of  parole  and  of  facts  and 
circumstances  to  prove  mrxlification  of 
obligations  under  written  lease,  163,  et 


LEASE  Continued-' 
•ej.,    see    Parole;    modifying    written 
lease  by  oath  of  party,   240.    Leasee 
which  refer  to  rules  for  management 
over  the  estate,  180. 

.  Evidence  of  custom  admissible  to 

alter  terms  of  written  lease,  230;  ad- 
mitted on  matters  on  which  lease  la 
silent,  231 ;  extent  of  the  custom  re- 
quired, 287. 

■ Stamping  of  leases.    See  Stamp. 

Presumption  of  payment  of  rent 

from  the  apocha  trium  annorumf  884,  see 
Pretumption.  Quinquennial  prescription 
of  rents,  464.  Triennial  prescription, 
476.     See  Prescription. 

LEGACY  — When  provable  by  parole. 
629  ;  questions  whether  only  one  or 
both  of  two  legacies  to  same  person  are 
to  stand,  221 ;  clearing  up  ambiguities 
in  name  of  legatee,  208.     See  Parole. 

LEGITIMACY— Rules  as  to  the  presump- 
tion  pater  esty  &c.,  812,  and  note,  see 
Presumption.  Inaiimissibility  of  parties 
and  their  agents  as  witnesses  in  actions 
of,  1704,  1780 ;  mode  of  taking  proof  in 
such  actions,  1916,  see  Ooruistorial ; 
proof  must  be  led  in  them,  although 
defender  alment,  1891-92. 

LETTERS— When  dispatch  of  them  pre- 
sumed, 6  ;  when  delivery  presumed,  t6. 
Admissions  made  in  letters  are  evi- 
dence, 1443,  see  Admisaiont;  but  only 
if  letter  dispatched,  1448.  Competency 
of  party  founding  on  statements  made 
by  him  in  letter  to  opponent,  1379 ; 
when  one  party  puts  in  certain  parts  of 
correspondence,  other  party  may  com- 
plete the  production  1389,  1858'.  Ad- 
missibility of  letters  between  husband 
and  wife  to  show  their  feelings  to  each 
other,  89.  Admissibility  of  letters  by 
a  party  to  show  his  disposition,  1377. 
Are  letters  written  by  a  witness  admis- 
sible after  his  death  ?  107. 

of  diligence.     See  Diligence^  Com- 

mitsion. 

Confidentiality  of  letters  between 


parties,  1855  ;  between  party  and  his 
legal  adviser,  1861.    See  ConfidentiaUtg. 

LEX  LOCI  (CONTRACTUS,  Lex  Rkj 
SiTJE,  Lex  Loci  Solutionis.   See  Foreign. 

LIBEL,  Action  for.    See  Defamation. 

Of  the  libel  and  issue  in  a  cause, 

41 ;  of  proving  the  libel,  42.  Of  vari- 
ance between  the  libel  and  veriiict  or 
proof,  62.  Of  the  rule  that  the  substance 
of  the  libel  must  be  proved,  66.  See 
IsmCj  Variance. 

UFE,  Of  the  presumption  in  favour  of,  6, 
299 ;  presumption  against  life  of  child 
uot  heard  to  cry,  295.    See  Presumption. 

LOAN — Proof  of  loan  of  money,  592 ;  of 
corporeal  moveable,  565. 
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LOCUS.     See  Place. 

LORD  OKDINARY.     Srt-  Ordinary. 

LORDS — House  of  Lords — Admissibility 

of  joarnals  of,  1056 ;  how  judgment)  of, 

proved,  ib.\  correcting  error  in  certified 

copy  judgment  of,  ib, 
admissibility  in  House  of  Lords  of 

ctrtified  copies  of  proceedings  in  Court 

of  Session,  1255. 

•  Whether  reference  to  oath  compe- 


tent after  judgment  in,  1556. 
LOST  DOCUMENT,  parole  of,  see  Copy, 
Parole,     Proving  the  tenor  of,   1287. 
See  Tenor. 

MACERS — Service  and  execution  of  cri- 
minal letters,  indictments,  &c.  by,  1214. 

MAGISTRATE.     See  Burgh. 

MAHOMEDANS  are  admissible  as  wit- 
nesses, 1688;  are  sworn  on  Koran,  1970. 

MAILLS  and  DUTIES— Quinquennial 
prescription  of,  464.  Triennial  pre- 
scription of  housemaills,  476.  See  Pre- 
teription. 

MALICE — ^In  cases  of  murder  malice  is 
inferred  from  killing,  14.  Relevancy  of 
evidence  in  questions  of  malice,  34; 
when  presumed,  and  when  to  be  proved, 
62,  note  ^  Malice  is  of  the  substance 
of  an  issue  embracing  it,  and  must  be 
found  proved,  67. 

Exclusion  of  witnesses  on  account 

of  malice,  1761.     See  Witness,  Enmity. 

MANDATE,  proof  of,  567.  Prwf  of  man- 
date to  buy  heritage,  ib.,  676 ;  of  man- 
date to  draw  and  accept  bills,  668; 
where  this  is  implied  in  )X)wer  of  agent, 
ib.  Mandate  to  uplift  sum  in  bill  is  not 
presumed  from  mere  possession,  669. 
Proof  of  mandate  to  pay  money,  ib. 
Presumed  mandate  of  advocate,  670. 
Proof  of  mandate  to  law-agent,  671 ; 
from  what  it  is  inferred,  ib.  See  Advo- 
eatSy  Agent, 

MAlUilNAL  ADDITIONS  to  deeds  must 
be  mentioned  in  testing  clause,  724; 
authentication  of  them,  780 ;  when  oc- 
curring in  one  of  two  du])licates,  731. 
When  they  are  probative  of  their  dates, 
783.  Vitiation  of  deed  by  cutting  off, 
876.  Marginal  addition  in  holograph 
deed,  755;  holograph  addition  in  de<'d 
not  holograph,  731 ;  mar^Mnal  addition 
to  notarial  instrument,  12U8 ;  mention- 
ing it  in  docquut,  1199.  Addition  in 
commissioner's  re^xjrt  of  proof,  p.  1220. 

MARK,  Authentication  by,  667,  784. 

MARRIAGE— When  provable  by  parole, 
640;  if  constituted  by  promise  mbse- 
quente  copula,  how  proved,  641-42;  must 
the  promise,  if  writt^^n,  be  holograph  or 
tested?  ib.\  is  defender's  judicial  exa- 
mination competent?  644;  copula  may 
be  proved  ^roirf  dejure,  646.    Proof  that 


MARRIAGE  Continued— 

witness  is  husband  or  wife  of  party,  1726. 

Registration  of,  under  former  prac- 
tice, 1126 :  under  Registration  Act, 
1152;  admissibility  of  extracts  from  the 
register,  1271.     See  Register. 

Actions  of  declarator  of,  and  nullity 

of  marriage — proof  required  in,  although 
defender  does  not  opiwse,  1391  ;  extra- 
judicial admissions  of  parties  are  evi- 
dence, 1447.  Parties  and  their  agents 
inadmissible  as  witnesses  in,  1704, 1780. 
See  Consistorial,  Husband  and  Wife. 

MARTIAL,  see  Court-martial. 

MAX  IMS.  A  ssignatus  utitur  Jure  auctoris, 
1468. 

Chirographum  apud  debitorem  r^per- 

turn  presumitur  solutum,  380,  614. 

Chirographum  non  extans  presumitur 

solutum,  382,  614,  1644. 

Debitor  non  presumitur  donate,  873. 

Decennalis  et  triennalis  possessor  non 

tenetur  docere  de  titulo,  331. 

Donatio  non  presumitur,  867. 

■  Falsum  in  uno  falsum  in  omnibus. 


1805. 


•  Frustra  probaiur  quodprobatum  non 
relevat,  17.  1935. 
In   airocissimis  Iwiores  conjecturce 


Mufficiunt,  et  licet  judici  jura  transgredi,  278. 
•  In  pari  easu  melior  est  conditio  pos- 


sidentis, 2,  831. 

-  Locofacti  imprestabilis  succedit  dam- 


num et  interesse,  97 1. 
Nemo  tenetur  edere  instrumenta  con- 
tra se,  1339. 

•  Nemo  tenetur  jurare  in  suam  turpitu- 


dinem,  628.  1628,  2016. 

Omnia  presumuntur  rite  et  solenniter 


acta,  293, 1006,  1062,  1812.  1414. 

Pater  est  quern  nuptia  demonstrant. 


312. 


-  Qui/aeit  per  alium/aeitper  se,  1878. 

Res  inter  alios  acta  aliis  neqtte  noeent 

neque  prosunt,  21. 

TVaditionibus  non  nudis  paetis  do- 


minia  transferuntur,  829. 

Unumquodque  eodem  modo  dissolvi- 


tur  quo  colliqatur,  1644. 

MEDICAL  Attendant,  Statements  made 
by  party  to,  are  not  privileged,  1886 ;  is 
hearsay  of  statements  made  by  patient 
to  medical  attendant  admissible?  90, 
1388. 

Witnesses — Are  they  allowed  to  be 

present  in  Court  during  evidence  as  to 
facts?  1972, 1976  ;  are  not  rendered  in- 
admissible by  having  seen  the  precogni- 
tions as  to  facts.  1 756 ;  their  evidence  is 
often  given  from  a  report  prepared  at 
the  time,  2009;  in  criminal  cases,  such 
reiK)rts  must  be  libelled  on  and  lodged 
in  process.  2010.  See  Memoranda,  Re- 
port. 
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MEDICAL  Continued— 

Works  on  medical  science,  how 

they  may  be  made  available  in  evidence, 
1178. 

MEMORANDA  —  Witness  may  refer  to 
memoranda  to  refresh  liis  mcjiiory, 
2007  ;  what  if  he  has  no  recollection  of 
the  matter,  2008 :  when  may  he  refer 
to  a  coi^y  of  the  note  made  at  the  time, 
2011.  Unstamped  deed  may  be  used 
for  this  purpose,  1014,  2007 ;  so  may 
document  not  admissible  in  itself,  ib.; 
and  minutes  of  meetiiipr,  118,  1171, 
2007.  If  w^itness  is  blind,  it  may  be 
read  to  him,  lOU,  2007.     See  Report. 

MEUCANTILE  Amendment  Act,  G,  note 
^ ;  9,  note  ^* ;  829,  note  2.  Provisions 
as  to  cautionary  obligations,  601,  note  *. 

MERCHANT,  admissibility  of  oath  in 
supplement  of,  see  Oath;  admissibility 
of  shop- books,  1179,  see  Books;  trien- 
nial prescription  of  merchant's  accounts, 
476,  see  Frescription;  privilege  of  i^Tit- 
ings  in  re  mercatoria,  784.     See  Writings. 

MESSENGER-AT-ARMS.  official  writ- 
ings by,  1213  ;  what  writs  may,  and 
what  must  be  executed  by,  1214;  not^iry 
cannot  act  as,  ib.\  acts  of  one  babit  and 
repute  a  messenger  are  valid,  1215 ; 
doubtful  if  this  holds  in  criminal  cases, 
t6.;  messenger  cannot  act  where  person- 
ally interested,  i6. ;  when  is  oral  evi- 
dence admitted  in  place  of  written  exe- 
cution? 1226;  admissibility  of  messen- 
gers to  contradict  their  official  writings, 
1248.  Requisites  of  these  writings,  see 
Citation,  Execution. 

MINOR — Competency  of  referring  to  oath 
of  a  minor  pubes,  1502;  procedure  for 
recovering  writings  may  be  directed 
against,  1852.  Minor  is  admissible  as 
a  witness,  1672.  How  far  deed  by 
minor  without  consent  of  curators  is 
valid,  818;  effect  of  rei  interventus  on 
such  deed,  ib.  See  Curator^  Pupil^ 
Tutor. 

MINORITY— The  vicennial  prescription 
does  not  run  during,  419 ;  nor  does  the 
sexennial.  441 ;  nor  the  quinquennial, 
472 ;  the  triennial  does,  496. 

MINUTES  of  Meeting— How  far  admis- 
sible, 1167 ;  minutes  of  meeting  of  pri- 
vate persons  inadmissible,  1170;  unless 
signed  by  all  the  parties,  ib.\  how  far 
minutes  of  meetings  are  evidence 
against  third  persons,  1172;  they  are 
not  evidence  of  the  terms  of  documents 
copied  into  them,  1168.  Duplicate 
minute-book  in  sequestrations  is  admis^ 
sible,  ib.  Extended  copy  of  minute  is 
admissible,  although  not  original  evi- 
dence, 1173.  Admissibility  of  parole  of 
the  contents  of  minutes,  121,  1168, 
1170;  referring  to  minute  of  meeting 


to  assist  memory,  1171,  2007.  Is  it  ne- 
cessar)'  to  admissibility  of  minute  that 
it  be  signed  by  the  preses?  1167,  1170. 

MODELS  are  admitted  whore  article  itseif 
cannot  be  produced  in  Court,  2047  ; 
rules  as  to  production  of,  2046. 

MORA— Effect  of  mora  in  shifting  the 
burden  of  proof,  13;  how  far  mora  to 
demand  payment  raises  inference  of  dis- 
charge, 616,  see  Prescription;  how  far 
mora  infers  acquiescence  in  the  correct- 
ness of  an  account  rendered,  1481. 

MORAVIANS  may  emit  affirmation  in 
place  of  oath,  1969;  form  of  affirmations 
by  them,  ib.,  note. 

MOTIVE — Its  weight  as  an  item  of  cir- 
cumstantial evidence,  266. 

MOTTO  used  to  be  adhibited  in  execution 
of  private  writings,  686  ;  how  far  neces- 
sary to  authentication  of  notarial  instru- 
ments, 1195. 

MOVEABLES — Possession  of  them  raises 
presumption  of  property,  327 ;  how  pre- 
sumption overcome,  828.  Nominate 
contracts  as  to  moveables  are  provable 
by  parole,  555;  and  by  improbative 
writing  in  re  mercatoria^  i6.,  784;  evi- 
dence of  offer  and  acceptance  of  cou- 
tracts  concerning  moveables,  556. 
Writing  essential  to  transmission  of  in- 
corporeal rights  regarding  moveables, 
557;  and  of  patents  and  copyrights,  558. 
What  proof  competent  in  submissions 
concerning  moveables,  569 ;  in  transiic- 
tion  or  compromise  concerning  thern, 
561.  Proof  of  innominate  contracts 
concerning,  562,  and  note  S;  835,  note  *. 
Proof  of  trust  in  regard  to  them,  575 ;  of 
intromissions  with  moveables,  587%  In- 
ternational questions  as  to  proving  obli- 
gations regarding  moveables ;  see  Foreign, 

MULTURES,  Quinquennial  prescription 
of,  464.     See  Prescription. 

MURDER,  Burden  of  proving  malice  in 
charge  of,  14;  exculpatory  proof  as  to 
temper  of  deceased,  28 ;  cases  of  circum- 
stantial evidence  of  murder,  285,  et  8eq.\ 
proof  of  corpus  delicti  in  such  cases,  291. 
See  Circumstantial. 

MUTILATION  OF  DEEDS,  for  the  pur- 
pose of  cancellation,  901.  See  Cctncellu- 
tion. 

NAME — Effect  of  variance  between  name 
libelled  and  that  proved,  61,  see  Vari- 
ance.  Parties  to  deeds  must  be  named, 
644,  see  Blank.  Naming  writer  of  deed, 
707.  Naming  witnesses,  719.  See 
Writing9. 

NAUTJE  CAUPONES  STABVLARII 
— Oath  in  litem  in  cases  founded  on  the 
edict  nautoB,  &c.,  1509.     See  Oath. 

NEGLECT  of  duty,  burdenof  proving.  7, 
10. 
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NEOOTIORUM gettio  may  be  proved  by 
parole,  r)76. 

NON-AGE.     See  Minor,  Pupil 

NON  MEMINI,  Party  swearing,  in  oath 
on  reference,  1624.  Cross-Kxamination 
of  witness  who  depones  non  memini, 
2025. 

NOTARIAL  INSTRUMENT.  See  /n- 
ttrument. 

NOTARY  —  Formerly  churchmen  were 
notaries,  675 ;  their  powers  to  act  as 
such  are  now  limited  to  signing:  ^^'i^^^ 
for  persons  who  cannot  write,  ib.,  768. 
Powers  of,  extend  over  all  Scotland, 
1192;  exceptions  in  regard  to  property 
in  burghs,  and  formerly  as  to  crown- 
lands,  ib.  British  Consul  can  act  as 
notary  abroad,  1193.  Acts  of  foreign 
notary  are  effectual  in  Scotland,  1194. 
The  acta  of  one  who  is  habit  and  repute 
a  notary  are  valid,  although  he  is  not 
properly  qualified,  674,  1191.  How  far 
notary  may  act  where  he  is  personally 
interested,  676,  1191 ;  where  his  rela- 
tives are  interested,  ib.  Regulation  as 
to  stamped  certificates,  ib.  Rules  as  to 
notarial  subscription  of  deeds  by  persons 
who  cannot  write,  678,  see  Writing. 
Notarial  subscription  of  wills,  767 ;  of 
bills,  794.  Rules  as  to  notarisd  instru- 
ments. 1186,  see  Itutrumenlt.  Docquet 
by  notary,  1199,  see  Docquet,  Notary's 
protocol-b<x»k,  1210,  see  Protocol,  Ques- 
tions of  international  law  as  to  acts  of 
notaries,  see  Foreign, 

NOTES,  Witness  referring  to,  2005,  see 
Memoranda,  Judge  is  required  by  sta- 
tute to  make  notes  of  evidence  in  trials 
by  jury,  2033 ;  when  the  notes,  or  copies 
of  them,  may  be  called  for,  ib.\  supply- 
ing evidence  of  deceased  witness  from 
them,  117,  1983,  1961. 

NUMBER  of  witnesses  required,  2038; 
two  §oeii  criminis  are  full  proof,  1697 ; 
one  witness  is  not,  ib.,  2038 ;  but  one 
witness  corroborated  is  sufficient,  2039  ; 
in  actions  laid  on  several  acts  of  the 
same  slander,  one  witness  to  each  act 
enough,  ib.;  same  rule  as  to  several  acts 
of  adultery,  ib.;  and  in  repeated  acts  of 
the  same  crime,  2040.  In  ciises  of  cir- 
cumstantial evidence,  only  one  witness 
necessary  to  each  circumstance,  2042; 
difference  between  law  of  England  and 
Scotland  on  this  point,  1696,  2048. 
How  far  witnesses  must  corroborate 
each  other,  2044,  2024. 

OATH— Its  nature  as  a  means  of  securing 
truth,  1968  ;  it  must  be  administered  to 
witnesses,  1062,  1968 ;  and  to  havers, 
1867 ;  solemn  affirmation  instead  of 
oath  by  Quakers,  Moravians,  and  per- 
sons who  have  been  of  these  persua- 


sions, 1969 :  by  Separatists,  ib.;  by  any 
person  who  has  religious  scruples 
aj^ainst  making  oath,  see  AMrma- 
Hon ;  how  far  poors  are  privileged  from 
making  oath,  1353,  1504,  19G8,  see 
Peer ;  witnesses  under  twelve  years  old 
are  examined  on  affirmation,  not  on 
oath,  1677  ;  minor  may  emit  oath  as  a 
party,  1502;  but  pupil  may  not,  ib.; 
when  may  witnesses  be  precognosced  on 
oath?  1749 ;  prisoner's  declarations  may 
not  be  taken  on  oath,  1412;  how  oath 
is  administered  in  general,  1605,  1970  ; 
Jew,  Mahommedan,  &c.,  is  sworn  in  the 
way  he  considers  binding,  1970 ;  awear- 
ing  deaf  and  dumb  persons,  1501 ;  pro- 
hibition against  administering  oatli.s 
where  not  required  or  recognised  by 
law,  1664  ;  this  does  not  apply  to  ratifi- 
cati(m  of  deeds  by  married  women,  i6., 
737,  note. 

OATH  IX  LITEM  is  derived  from  the 
Roman  law,  1506 ;  is  comjKjtent  in  cases 
of  spuilzie,  1507;  and  cases  laid  on 
wrongful  acts  of  defender,  ib.;  or  of  one 
for  whom  he  is  responsible,  1508  ;  com- 
petent in  cases  laid  on  the  edict  nautce 
eauponet,  &c.,  1509;  it  is  incompetent 
where  there  is  proof  from  ordinary 
sources,  1510;  but  is  not  excluded  by 
the  party  against  whom  it  is  tendered 
having  taken  evidence  ez  parte,  ib. ;  a 
foundation  must  be  laid  for  it  by  prov- 
ing the  spuilzie  or  wrongful  act,  1511 ; 
it  is  admitted  to  prove  the  quantities 
and  values  of  the  articles,  1612;  how 
far  it  is  conclusive,  ib,;  differences  in 
effect  between  oaths  tn  litem  and  in 
supplement,  1525 ;  it  may  be  taken 
before  a  jury,  1513 ;  it  is  of  little  use 
since  the  admission  of  party  witnesses, 
1514. 

OATH  IN  SUPPLEMENT-Adroitted 
to  prove  furnishings  by  merchant,  1516 ; 
and  in  analogous  cases,  ib.;  incompetent 
in  case  of  isolated  transaction,  1517; 
only  admitted  where  there  is  temiplena 
proof,  1516,  1618. 

in  actiouii  i  f  aliment  of  natural 

children,  1519 ;  is  only  admitted  where 
there  is  temiplena  proof,  ib,;  what  is 
temipUna  proof?  1520;  none  but  the 
child's  mother  may  depone  in  supple- 
ment, 1622;  is  it  still  admissible  in 
actions  of  filiation  ?  1523,  note  \ 

is  usnally  taken  on  commission. 


1628;  may  be  taken  before  the  jury, 
ib.;  party  begins  by  making  his  own 
statement,  but  may  be  cross-examined, 
1624;  when  re-examination  is  allowed.  t6. 
Value  of  it  in  evidence,   1526 ; 


what  if  it  is  inconsistent  with  rest  of 
evidence  ?  ib.;  in  what  respect  it  differs 
from  oath  in  litem,  ib. 
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OATH  OF  CALUMNY  in  ordinary 
causes,  152G ;  when  introdnccd,  ib, ; 
under  act  1429,  ib.;  it  used  to  be  ad- 
ministered to  party  and  his  advocate, 
ib.\  has  gone  much  into  disuse,  1527 ; 
but  is  still  competent,  ib.;  it  may  be  pnt 
to  either  party  in  civil  cause,  1628 ; 
unless  laid  on  a  matter  involving  crime, 
ib.;  to  whom  it  may  be  put  in  criminal 
ca.sc'S.  ib.;  at  what  stage  of  the  cause  it 
may  be  called  for,  1629 ;  when  compe- 
tent in  actions  of  reduction-improbation, 
ib.;  when  a  second  oatli  may  be  called 
for,  1630 ;  it  is  incompetent  in  facto 
propria  et  recenti,  ib.;  and  interrogatories 
on  individual  facts  are  incompetent, 
1531 ;  it  must  be  emitted  by  party  in 
person,  1632 ;  effect  of  deponing  against 
allegations,  1633;  party  failing  to  ap- 
pear is  held  as  confessed,  1534 ;  effect 
of  private  prosecutor  failing  to  depone 
in  criminal  case,  ib. 

In  consistorial  causes,  when  re- 
quired, 1636;  at  what  stage  emitted, 
1536 ;  when  it  may  be  taken  to  lie  in 
retmtit,  ib.  In  action  of  divorce  whore 
pursuer  had  emitted  oath  of  calumny, 
defender's  creditors  not  allowed  to  prove 
collusion,  1537. 

OATH  ON  REFERENCE  —  Its  origin 
and  nature,  1538. 

Its  competency,   1689;  the  right 

to  refer  is  subject  to  the  discretion  of 
the  Court,  ib.;  reference  incompetent 
where  action  is  irregular,  1540 ;  or 
where  the  averments  are  irrelevant, 
1641 ;  or  where  questions  prejudicial  to 
the  merits  are  not  disposed  of,  1548 ; 
when  it  is  allowed  before  answer,  1644 ; 
of  its  effect  when  it  contradicts  the 
party's  statements  on  record,  1642 ;  it  is 
incompetent  on  matter  of  law,  1646 ; 
how  far  competent  on  questions  of 
mixed  law  and  fact,  ib.;  or  of  usage  and 
custom,  1647 ;  incompetent  to  refer  to 
defender's  oath  in  criminal  causes,  1548 ; 
or  in  civil  causes  inferring  criminality, 
1549 ;  but  competent  if  party  is  safe 
from  prosecution,  1550;  competent  on 
averments  which  merely  affect  his  moral 
character,  1561 ;  how  far  defender  may 
waive  his  objection  to  depone  in  matters 
inferring  criminality,  1552;  reference 
to  oath  of  prosecutor  incompetent  in 
criminal  cases,  1568. 

•  Its  admissibility  and  effect  in  con- 


tradicting and  modifying  writings,  289 ; 
bow  far  stipulations  may  bo  added  to  a 
deed  by  oath  of  party,  242 ;  ambigui- 
ties in  deeds  may  be  cleared  up  by  it, 
248. 

•  How  far  necessary  or  competent  in 


OATH  ON  REFEREN'CE    Camiim^i- 
overcoming  certain  presmnptio'ns,  r -^ 
see  Pre^umptiont ;  in  provin^j  pr«cr.> 
debts,  405,  tt  seq.,  see   I*r<c9CTipt^-  '. 
questions  as  to  delivery  and  f<^.-r— .  ■. 
of  deeds,  962,  see  I>e/gryery,      Or-;-  -. 
to  witnesses  may  be  refer  red  to  ca:i  .: 
adducer,  1827. 

At  what  stage  of  tlie   proct^as  *.• 

reference  may  be    made,     loo4;    is   .' 
competent  on  an  open  record  ?  c2^  L«  / 
competent  after  proof  has  been  1^  r  . '  . 
or  after  verdict?  ib.;  not  after  i^irrj  ^  .- 
been  examined  as  a  witness,  »*.,  1711: 
how  far  competent    after     decree    i*- 
been  extracted,  1666,  1559;   ailer  jzi^- 
ment  of  House  of  Lord:*,  15S5  ;  at  «  L  it 
stage  it  is  competent  in  Bill-ChatE.?- ' 
cases,  1666;   must  party  reierring^  rt- 
nounce  all  other  probation  ?  1557  ;  wb 
must  pay  expenses  when    reference  t- 
made   after  decree?  1558  ;    vlien    th- 
motion  for  reference  shoold    be    nude 
before  the  Lord  Ordinary,  and    when 
before  the  Inner  House,  1559. 

When  the  reference  maj-  enibraL>> 

individual  facts,  1660  ;  when  the  wh<</- 
cause  must  be  referred,  i^^  what  if  th^ 
reference  embraces  more  than  is  re- 
quired for  judgment,  1562. 

must  be  emitted  on  a  judicial  i>^ 

ferencc,  1663 ;  deposition  as  a  hax-er  hv 
not  effect  of  oath  on  reference,  i6,;  Bot 
has  that  of  a  party  examined  as  a  wit- 
ness,  ib.,  1711 ;  nor  has  an   oath   on 
reference  in  another  cause,  1563,  162?; 
effect  of  reference  made  in    the  anm- 
mons,   1664;    it 'should  be   made    by 
minute  with  authority  of  Court  inter- 
poned  thereto,  1666 ;  it  cannot  be  made 
in  plea  in  law,  ib.;  alternative  questions 
cannot  be  put,  ib.;  procurator  in  inferior 
court  requires  special  power  to  refer. 
1666  ;  an  advocate  does  not,  ib. 

Retracting  the  reference,  1667. 

Deferring  to  oath  of  party  who 


makes  the  reference,  1669. 

•  Referring  to  oath  of  one  person  as 


proving  different  obligations  and  tran- 
sactions,  688,  et  teq.,  see  Parole,   in 


binding  another,  1670 ;  to  oaths  of  co- 
partners, 466,  469,  1572 ;  of  joint  ad- 
venturers, 1676;  referring  to  oath  of 
one  party's  wife  as  praponia  rtbua  d^ 
metticia,  1646,  1676 ;  where  she  has 
charge  of  her  husband's  business,  1577 ; 
wife's  oath  as  to  debt  contracted  by  her 
before  marriage,  1678;  referring  to 
oath  of  opponent's  child,  1582 ;  of  his 
tutor  or  curator,  1688;  of  a  judicial 
factor  loco  tutorit,  1685;  of  a  trustee, 
1646,  1686;  of  an  executor,  1587;  of 
the  magistrates  of  a  burgh,  1689;  of 
the  clerk  to  a  road-trust,  1590;  of  a 
party's  factor,  1691 ;  of  a  shipVhus- 
band,   ib.;  of   a  general  manager  or 
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OATH  ON  REFERENCE  Cbn/A— 
commissiouer,  ib,;  party  stating  that  an 
act  was  d(me  by  liis  servant  or  clerk  does 
not  make  reference  to  the  oath  of  such 
person  competent,  618, 1602, 1626 ;  com- 
petency of  referring  to  oaths  of  co-debt- 
ors, 469,  1693  ;  of  co-creditors,  1696 ; 
referring  to  cedent's  oath  in  action  with 
assignee,  1696  ;  to  common  debtor's  ouih 
in  cases  of  arrestment,  1601 ;  to  oath  of 
sequestrated  bankrupt  incompetent  as 
against  creditors,  1608;  contra,  1646; 
is  reference  competent  to  oath  of  one 
who  has  granted  a  trust-deed  for  pay- 
ment of  debt?  1606  ;  of  the  effect  of  in- 
terest, relationship,  and  infamy,  in  ex- 
cluding reference  to  oath  of  one  person 
as  binding  another,  1607-1610. 

Examination  of  party  may  be  on 

commission,  1611 ;  or  by  the  Court,  ib.; 
but  not  tiefore  the  jury,  ib,;  examination 
in  presence  of  persons  acquainted  with 
the  facts,  1612  ;  mode  of  conducting  the 
examination,  1613  ;  exhibiting  docu- 
ments to  party,  1614 ;  special  interroga- 
tories must  in  general  be  put  first,  1617 ; 
when  a  re-examination  will  be  allowed, 
1619. 

Interpretation  and  effect  of  the 

oath,  1621 ;  it  is  conclusive  on  the  mat- 
ter referred,  1638,  1622;  how  far  it 
operates  in  another  action,  1434,  1668, 
1622  ;  party  prejudiced  by  a  false'  oath 
may  prosecute  the  i)erjurer  criminally, 
1623 ;  effect  of  deponing  non  tnemini, 
1624 ;  effect  of  contradictious  in  the 
oath,  1626;  of  di-(H>ning  that  certain 
acts  were  done  by  another  person,  464, 
616.  1692,  1626. 

-  Of  contradictions  between  the  oath 


and  documents  referred  to  in  it,  466, 
617,  1627. 

Qualified  oaths,    1682;    intrinsic 


and  extrinsic  qualifications  as  to  consti- 
tution of  obligations,  1638 ;  oaths  ad- 
mitting the  constitution,  but  denying 
the  subsistence  of  the  obligation,  1641  ; 
intrinsic  and  extrinsic  qualifications  as 
to  extinction  of  obligations,  1647 ;  quali- 
fied oaths  in  cases  of  prescription.  See 
Prescription, 

Party  failing  to  depone  is  held  as 

confessed,  1667  ;  what  intimation  of 
order  to  appear  is  requisite  to  lead  to 
this  result,  ib,;  party  may  be  held  as 
confeaspd  for  refusing  to  answer  compe- 
tent questions,  1668 ;  or  for  deponing 
non  memini  on  a  recent  fact,  ib,;  or  for 
refusing  to  sign  his  deposition,  ib.;  when 
will  party  be  reponed  against  decree 
proceeding  on  such  implied  confession, 
1669;  holding  as  confessed  is  not  ap- 
propriate where  reference  is  to  oath  of 
one  person  as  binding  another,  1661. 

VOL.  11. 


OBJECTIONS  to  witnesses,  tinie  for  stat- 
ing and  proving  them,  1814;  mode  of 
proving  them,  1818,  see  Reprobatorf 
WitneM. 

OBLIGATION— Competency  of  parole  as 
compared  with  writ  or  oath  to  prove  the 
constitution  and  extinction  of  different 
obligations.  See  OtUA  on  Beference,  Pa- 
role. 

OFFER  and  acceptance  in  contracts  as  to 
heritage  must  bf)th  be  in  writin^;,  646 ; 
not  9A\  in  contracts  as  to  moveables,  6o6. 

OFI'^ICIAL — Privilege  of  official  commu- 
nications and  investigations  by  public 
functionaries,  1846,  see  Public, 

ONEROSITY— Presumption  of  onerosity 
of  bills  of  exchange,  336,  et  seq,^  see 
Prftumption, 

OPINION,  Witnesses  may  not  be  exa- 
mined on  matters  of,  1991 ;  examining 
skilled  witnesses  on  such  matters,  see 
Witness,  1994 ;  remit  to  persons  of  skill 
on  such  matters,  2000,  see  Remit;  nota- 
rial instrument  inadmissible  to  prove 
matter  of  opinion,  1 190 ;  taking  opinion 
of  foreign  lawyers  on  questions  of  foreign 
law,  1988,  see  Foreign. 

ORDINARY— Taking  written  proofs  bo- 
fore  Lord  Ordinary,  1914 ;  trial  of  issues 
of  consent  before,  1917 ;  trial  of  inci- 
dimtal  questions  l)efore,  ib, 

OUTLAW  is  inadmissible  aa  a  witness, 
1698. 

PAGES  of  private  writings  formerly  re- 
quired to  be  numbered,  643,  706,  786 ; 
necessity  for  marking  the  pages  by 
numbers  abrogated  by  act  19  and  20 
Vict.,  c.  89,  786,  note  ** ;  must  the  num- 
ber of  pages  be  mentioned  in  the  testing 
clause?  643,  704,  706,  note  >»,  736,  note 
>^  ;  they  must  be  subscribed,  643.  666 ; 
subscribing  pages  of  notarial  instru- 
ments, 1196;  mentioning  them  in  do- 
quet,  1199;  in  testing  clause  of  certain 
instruments,  1200;  each  page  of  mes- 
senger's executions  ahould  be  signed, 
12^. 

PAPER  MARK— How  far  it  is  a  teat  of 
the  real  date  of  writings,  266,  929. 

PARENTS,  admissibility  of.  aa  witneaaea 
for  and  against  their  children,  1716 ; 
they  cAnnot  decline  answering  in  crimi- 
nal* prosecution  of  children,  1720. 

PARISH  REGISTERS,  1126,  see  Ro- 
ffitter. 

PARLIAMENT,  Acts  of,  1062,  eee  Aeis; 
journals  of,  1066 ;  how  far  the  delibera- 
tions in  Parliament  are  privilege!^,  1844. 

PAROLE— Admissibility  of  parole  as  com- 
pared with  writ  or  oath  in  certain  cases, 
689,  et  seq,;  competency  of,  to  prove 
marriage,  640 ;  in  marriage  by  promise 
and  subaequent  copula  promise  requires 
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PAROLE  OorUinued-' 

writ  or  oath,  541 ;  copula  may  be  provi'd 
by  parole,  646. 

incompetent  to  prove  obligations 

regarding  heritage,  646 ;  competent  to 
jirove  lease  for  a  year,  648 ;  and  fraud 
in  transaction  regarding  heritage,  661, 
676. 

■  admissible  to  prove    property  in 


moveableB,  664  ;  and  nominate  contracts 
concerning  them,  666 ;  exception  in  sale 
of  nliipd  and  contracts  of  affreightment, 
*&.,  8e«  Register  of  Ships;  parole  accept- 
ance of  written  offer  as  to  moveables 
competent,  666  ;  unless  writing  is  stipu- 
lated for,  ib.\  parole  of  assignation  of 
incorporeal  rights  as  to  movcu])le8  in- 
comi>t'teut,  667 ;  how  far  may  submis- 
sions concerning  moveables  bo  proved  by 
)»Hrole,  669;  transaction  ■  or  compromise 
requires  writ  or  oath,  661 ;  can  innomi- 
nate contnvcts  as  to  moveables  be  proved 
by  parole  ?  662. 

Admissibility  of  parole  to  prove 

partnership  and  joint  adventure,  663. 

Admissibility  to  prove  c<mtract  of 

service  unless  for  a  period  exceeding  a 
year,  664,  see  Service. 

■  How  far  admissible  to  prove  man- 


date, 667,  see  Mandate, 

inadmissible  to  prove  trust,  672, 


see  Ihist. 

admissible  to  prove  intromission 

witli  corporeal  moveables,  687  ;  and  un- 
warrantable intromission  with  money. 
688;  and  intromission  by  creditor  who 
entered  into  possession  of  debtor's  herit- 
able estate,  689 ;  to  prove  intromission 
as  constituting  rei  inierventus,  691,  844  ; 
how  far  admissible  to  prove  intromissions 
by  one  authorised  to  receive  money, 
690  ;  and  where  the  proof  is  at  the  in- 
stance of  the  intromitter,  691,  609. 

to  prove  loan  of  money,  692  ;  when 

is  writ  or  oath  required  ?  ib, 
to  prove  promise  to  pay  money, 

698 ;  when  writ  or  oath  required,  ib, 

inadmissible  to  prove  gratuitous 

promise,  696. 

Admissibility  to  prove  cautionary 


obligations,  696,  see  Cautionary. 

■  inadmissible  to  prove  obligations 


which  parties  agreed  to  commit  to  writ- 
ing, 608 ;  stipulation  for  written  proof 
may  be  waived,  606. 

admissibility  of  parole    to   prove 

payment,  608,  see  Payment;  it  is  ad- 
mitted to  prove  performance  of  obliga- 
tions ad  facta  prcutanda^  607 ;  how  far 
competent  to  prove  renunciation  of  vrni- 
ten  obligations,  624  ;  of  obligations  not 
constituted  by  writing,  627. 

—  admissible  to  prove  fraud  or  wrong, 
561,  678,  628. 


PAROLE  Continued^ 

'  inadmissible  to  prove  appointment 

of  executor,  629 ;  to  prove  legacies  be- 
yond £100  Scots,  ib.;  how  far  competent 
to  prove  mortis  causa  donation,  682. 

inadmissible  to  prove  judicial  acts 

and  decrees,  684  ;  but  has  been  received 
to  prove  consignation  in  Court,  634. 
-  of  the  contents  of  writing  is  inad- 


missible, 110;  application  of  the  rule  to 
private  writings,  111;  to  records,  ib,; 
to  notarial  instruments,  ib,;  to  prisoners* 
declarations,  i6,,  1426,  1437;  where 
parties  agreed  verbally  to  be  bound  by 
t^rms  of  a  writing,  these  cannot  bo 
proved  by  parole,  113;  same  rule  in 
case  of  unstamped  writing,  114,  1022 ; 
and  in  case  of  informal  writing  followed 
by  rei  tnterventus^  114 ;  wherever  the 
terms  of  a  document  are  in  issue,  it 
must  be  produced,  116 ;  if  it  is  only  a 
narrative,  the  facta  may  be  proved  by- 
parole,  116;  unless  they  are  actus  Ugi- 
timi,  ib,;  application  of  this  rule  to  min- 
utes of  meetings,  118 ;  to  proving  what 
was  said  at  a  meeting,  as  if  it  had  been 
read  from  a  p^per,  120 ;  proving  con- 
tents of  a  writing  by  one  who  took  notes 
from  hearing  it  read,  126 ;  matters  col- 
lateral to  the  writing  may  be  proved  by 
parole,  121 ;  e.g.,  a  verbal  contract  not 
embraced  by  it,  ib.;  the  fact  of  occupa- 
tion under  a  written  lease  may  be  so 
proved,  ib.;  where  parole  of  terms  of 
writing  is  inadmissible,  no  questions  in- 
volving them  may  be  asked,  128 :  but 
they  may  be  mentioned  to  witness  for 
identification  in  asking  him  a  competent 
question,  124 ;  how  far  the  exclusion  of 
parole  of  the  contents  of  writings  ap- 
plies in  cross-examination,  126,  2023 ;  it 
\b  pars Judieis  to  exclude  parole  of  the 
terms  of  writings,  127. 
Exceptions  to  the  rule  against  pa- 
role of  the  contents  of  writings,  128 ;  in 
proving  custom  where  each  act  stands 
upon  writing,  ib.;  proving  the  result  of 
an  examination  of  numerous  papers, 
129 ;  asking  a  witness  if  he  has  been 
convicted  of  crime,  180,  1821 ;  parole 
admitted  to  prove  that  a  person  holds  a 
public  ofhce,  181 ;  to  prove  a  factum  pro- 
prium  which  arises  incidentally,  132 ; 
to  prove  the  contents  of  placards,  in- 
scriptions on  banners,  &c.,  in  cases  of 
rioting,  138. 

Where  documents  have  been  lost 


or  withheld,  parole  of  their  terms  is  ad- 
missible, 148;  where  document  destroyed 
by  opponent,  ib.;  where  it  has  been  lost, 
144 ;  parole  of  a  pri8oner*8  declaration 
which  has  been  destroyed  admitted, 
1426;  competency  of  parole  where  the  ori- 
ginal document  is  a  fixture,  146 ;  proving 
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PAKOLE  OofUinued^ 
the  lora  or  destruction  of  tho  docnment, 
147 ;  is  parole  admissible  where  a  copy 
could  be  produced  ?  149 ;  when  action 
of  proving  the  tenor  is  required  in  such 
cases,  1291,  see  Tenor. 

and  extrinsic  evidence  inadmissible 

to  contradict  writing,  151 ;  to  contradict 
the  consideration  of  a  contract,  153  ;  or 
prove  obligation  was  conditional,  ib.; 
other  illustrations  of  the  rule,  ib.;  parole 
of  clerical  error  in  prisoner's  declaration 
admitted,  1427;  parole  inadmissible  to 
add  stipulations  to  a  written  contract, 
156 ;  to  show  that  alterationb  not  men- 
tioned in  testing  clause  were  mode  be- 
fore subscription,  888 ;  the  construction 
of  a  deed  cannot  be  modified  by  the  ante- 
cedent communings,  158 ;  nor  that  of  a 
statute  by  the  bill  or  deliberations  in 
Parliament,  ib,;  nor  a  decree-arbitral  by 
notes  issued  by  the  arbiters,  159;  ex- 
cept as  to  error  calculi,  ib.;  can  arbiters 
be  examined  to  explain  their  awards? 
ib.;  how  far  deed  may  be  modified  by 
reference  to  antecedent  agreement,  160 ; 
by  reference  to  the  draft,  t*.;  parole  is 
generally  inadmissible  to  prove  a  verbal 
agreement  modifying  or  altering  writ- 
ten contract,  161 ;  but  proof  of  facts  and 
circumstances  admissible  for  this  pur- 
pose, 168,  164  ;  such  proof  must  be  clear 
and  strong,  165 ;  what  if  the  alti>ration 
makes  substantially  a  new  contract.  166; 
case  of  Wark  v.  Bargaddie  Coal  Co., 
167,  note  ». 

-  is  admiflflible  on  matters  coUnteral 


to  the  written  contract,  169 ;  and  where 
it  is  admitted  that  the  deed  does  not 
contain  the  real  agreement,  171 ;  where 
it  is  conditional,  parole  of  nonfulfilment 
of  condition  admissible,  172 ;  wliere 
parties  agree  verbally  to  be  bound  by  the 
terms  of  a  writing,  additional  stipula- 
tions may  be  proved  by  parole.  178. 
•  admitted  to  prove  that  deed  was 


collusive,  174  ;  or  illegal,  ib.;  or  was 
intended  for  defrauding  creditors,  175; 
to  prove  that  it  was  obtained  by  force  or 
fraud,  176 ;  or  was  not  duly  executed, 
ib.,  907 ;  or  that  it  does  not  fairly  re- 
cord the  agreement  between  the  parties, 
177. 

-  The  exclusion  of  parole  to  modify 


writing  does  not  affect  third  parties, 
178. 

•  is  inadmissible  to  explain  writings. 


179  ;  application  of  the  rule  where  words 
are  nsed  in  ordinary  sense,  189-190 ; 
parole  admitted  to  explain  technical  ex- 
pressions, 193 ;  and  ordinary  words  used 
in  a  technical  or  peculiar  sense,  196 ; 
when  the  words  are  so  explained  the 
writing  must  be  construed  without  pa- 


PAROLE  Continued^ 
role  to  explain  party*s  intention,  200 ; 
yet  parole  admitted  to  prove  the  sur- 
rounding circumstances  at  its  execution, 
202 ;  and  to  identify  the  subject  of  it, 
205 ;  what  if  several  subjects  answer  the 
description?  ib.;  where  the  description 
is  partly  erroneous,  208 ;  if  deed  when 
so  illustrated  does  not  show  party's 
meaning,  that  cannot  be  proved  by  pa- 
role, 211 ;  how  far  parole  admissible  to 
solve  ambiguities,  218;  where  they  are 
latent,  214  ;  where  patent,  216 ;  admis- 
sibility of  parole  to  show  whether  two 
bequests  in  a  will  are  cumulative  or 
substitutionary,  181 ;  old  writings  may 
be  explained  by  proof  of  the  usage  or 
possession  on  them,  224 ;  same  rule  aa 
to  acts  of  Parliament,  227. 

Modifying  and  explaining  writings 

by  proof  of  custom  or  usage  of  tnule, 
229.     See  Custom. 

•  Admissibility  of  parole  to  contra- 


dict judicial  records,  1062,  el  seq.,  hjo 
Reeordt ;  to  contradict  other  registers. 
See  Register,  Minutes. 

PARTIAL  Counsel— Witnesses  objected 
to  on  the  ground  of,  1780.  See  Wit- 
ness. 

PARTNER— The  Company  books  and 
balance  sheet  are  conclusive  in  quei*- 
tions  between  the  partners,  1184,  1444 ; 
each  partner  is  presumed  to  know  of 
entries  in  the  company  books,  1184; 
the  private  books  of  one  partner  are  not 
evidence  against  another's  representa- 
tives, 1376,  1465;  admissions  by  one 
partner  are  binding  on  the  others,  1405. 
Of  referring  to  the  oath  of  one  partner. 
1572.  Of  one  partner  deiK>ning  that 
another  paid  tlie  debt  sued  for,  455, 
516. 

PARTNERSHIP  may  be  proved  prout  de 
jure.  663. 

PARTY,  Oath  of,  see  Oath;  admissibility 
of,  as  a  witness,  1704,  see  Witness; 
statements  by  party  against  his  interent, 
1884,  see  Admissions;  statements  m 
his  own  favour  when  not  examined  as  a 
witness  or  as  a  |iarty  are  not  evidence, 
1375 ;  but  proof  that  party  made  a  com- 
plaint or  intimation  admitted,  1877 ;  a 
party's  statements  are  admi.^.*«il)le  iu 
questions  as  to  his  state  of  mind  and 
feelings,  ib.;  prisonermay  show  that  his 
statements  have  been  uniform,  1878 ; 
party  may  prove  his  statement  when  it 
was  recognised  by  opponent,  1879;  or 
made  in  opponent's  presence,  ib.  Party 
may  adduce  his  own  letters  and  conver- 
sation in  order  to  complete  evidence  on 
them  led  by  his  opi»nent,  1880;  simi- 
lar rule  as  to  statements  on  record,  ib. 
Party  may  prove  his  oaii  statements 
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PARTY,  Continued— 
when  part  of  tlie  rw  ywto,  1881 ;  how 
far  he  can  prove  thone  made  by  liim  de 
reemti,  1382  ;  are  8tatoin(»nt8  made  by  a 
party  to  his  m(*dical  man  evidence  ?  90, 
1883;  are  Btatcrat'Uts  by  party  in  hU 
own  favour  admi8«(iblti  in  questions  of 
pedigree  and  the  like  ?  1384.  In  action 
of  malicious  prosecution  can  defender 
found  on  the  evidence  emitted  by  him 
OS  a  witness  in  the  prosecution  com- 
plained of?  1385.     See  Heartay. 

Confidential  communications  be- 
tween parties  on  same  side,  1855. 

PATENT,  Burden  of  pr^wf  in  questions 
of,  5 ;  patents  are  recorded  in  Chancery, 
1099,  1270  ;  extracts  from  Chancery  are 
evidence  of,  ib.\  BKsignations  of  patents 
must  be  in  writing  and  be  recorded, 
558 ;  verbal  assignation  followed  by  rei 
interventut  is  insufficient,  836. 

PATER  eat  quern  nuptuB  demonatrcaU^  812. 
See  Prttitmption. 

PATERNITY,  Relevancy  of  evidence  of 
likeness  in  proof  of,  19,  261 ;  evidence 
of  peculiar  conformation  in  child  and 
alleged  parent,  19,  261.  The  mother's 
oath  in  supplement  is  admissible  in 
cases  of  aliment  of  bastard,  1519,  see 
Oath ;  of  the  presum})tion  pater  «<,  &c., 
812,  see  Presumption.  Periods  of  sup- 
posed gestation  in  cases  of  paternity, 
815.  Provisions  of  Registration  Act  for 
preserving  evidence  of  paternity,  1147, 
see  Reffister. 

PAYMENT — Evidence  of  payment  of 
written  obligation,  606  ;  of  verbal  obli- 
gation, 611 ;  parole  competent  to  prove 
payment  as  ret  interventue,  610,  844; 
and  when  it  is  averred  by  the  creditor, 
609;  payment  may  be  inferred  from 
circumstances,  614 ;  effect  in  such  cases 
of  mora  to  demand  payment,  616 ;  effect 
of  taciturnity,  617  ;  payment  by  debtor 
to  his  creditor  presumed  not  to  be  a 
donation,  873 ;  chirograp/ium  apud  dehi- 
torem  repertum  presumitur  aoltUttm^  880  ; 
ckirographum  non  eztana  preaumitur  aolu-^ 
turn,  382;  in  the  case  of  termly  pay-" 
ments  three  consecutive  discharges  in- 
fer payment  of  all  previous  terms  due, 
884.  Honoraries  are  presumed  to  have 
been  paid,  892;  payment  presumed  to 
have  been  made  by  the  proper  debtor, 
895.  Must  written  discharges  be  holo- 
graph or  tested  ?  775,  785.  Presumed 
payment  of  tavern  bills,  616. 

PEER  may  give  his  word  of  honour  in- 
stead of  oath  of  calumny,  1504;  but 
must  swear  on  reference  to  oath,  ib,; 
and  when  examined  as  a  haver,  t6.;  or 
as  a  witness,  1968 ;  of  compelling 
attendance  of  peers  as  witnesses  and 
havers,  1858,  1888.    Same  rules  apply 


to  widow  of  a  peer,  1504,  1888.  How 
j>eers,  peeresses,  and  peers'  sons  sign 
deeds,  662. 

PENURIA  TESTIUM-^lta  effect  in 
rendering  exceptional  witnesses  admis- 
sible, 1791 ;  does  it  render  judges  com- 
petent on  matters  which  occurred  before 
them  judicially?  1888. 

PERFORMANCE  of  obligations  consti- 
tuted  by  writing,  how  proved,  606 ;  of 
verbal  obligations,  how  proved,  611. 
See  Payment, 

PERJURY — Conviction  of,  impairs  credi- 
bility of  witness,  but  does  not  exclude 
him,  1778 ;  witness  may  decline  to 
answer  whether  he  committed  perjury, 
1796,  1808.  Mode  of  writing  down 
deposition  of  witness  accused  of  perjury, 
2084. 

PERSONAL  protection  of  witnesses,  1908. 

PHYSICIAN.     See  Honorariea,  Medical. 

PLACE — Mentioning  place  of  subscribing 
deed,  714;  of  subscribing  extract-decree, 
1253 ;  alteration  of  place  of  payment  of 
bill,  898;  variance  between  averment 
and  proof  as  to  place  of  act  in  issue  in 
civil  cases,  55 ;  in  criminal  cases,  60. 

PLAN  —  Admissibility  of  old  plans  in 
ancient  questions,  1176;  of  construing 
deed  with  aid  of  plan  referred  to  in  it, 
180,  188.  Use  of  plans  in  criminal 
trials,  2047.  Lodging  plans  in  process, 
2046.  How  far  a  party  is  bound  to 
exhibit  plans  of  his  estate,  1842. 

PLEADINGS— Statements  made  by  party 
against  his  interest,  1886,  see  Admia- 
siona.  Statements  by  party  in  his  own 
favour,  1875.    See  Party, 

POSSESSION— Where  certain  acts  of. 
are  proved,  continuous  possession  is  pre- 
sumed, 203,  881 ;  possession  is  presumed 
to  be  lawful,  298 ;  property  of  moveables 
is  presumed  from  possession,  827 ;  how 
tlus  is  overcome,  828;  presumption  in 
pari  caau  melior  eat  conditio  poaaidentia, 
831 ;  presumption  from  thirteen  years' 
possession  by  churchmen  of  land,  as 
part  of  benefice,  ib.\  possession  in  casee 
of  long  prescription,  $6.,  404,  see  Pre- 
acription  ;  how  far  possession  of  public 
rood  creates  right  of  way,  882;  pre- 
sumption from  possession  of  corporation 
privilege,  833;  from  recent  possession 
of  stolen  goods,  884 ;  authority  to  uplift 
principal  not  presumed  from  possession 
of  bill,  569 ;  or  of  deposit-receipt,  ih. 
Presumption  and  proof  as  to  deed  in 
possession  of  granter  or  grantee.  See 
Delivery, 

POST-OFFICE,  Letters  sent  to,  are  pre- 
sumed to  have  been  delivered,  6. 

PRECOGNITION  of  prisoner  as  a  witness 
cannot  be  used  as  his  declaration,  1412; 
can  declaration  be  taken  from  prisoner 
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who  ha8  been  precognoscod  vn  outliV 
t6.;  objection  to  witnesses  as  having 
been  precog:iiosced  on  oath,  1748  ;  rules 
as  to  taking  precognitions  on  oath  in 
criminal  cat^es,  1749;  effect  of  precog- 
uoscing  witnesses  in  presence  of  each 
fftlier,  1761 ;  how  far  scientific  witness- 
es may  see  precognitions  upon  the 
facts,  1755;  prccognoscing  witnesses 
after  citation  no  longer  disqualifies, 
1757;  can  precognition  be  used  as  an 
admission  against  the  person  examined? 
1448 ;  can  precognition  be  used  to  prove 
statements  by  deceased  witness '?  106 ; 
can  statements  by  witness  on  precogni- 
tion be  proved  to  affect  the  credibility 
(»f  contrary  st^itements  in  his  examina- 
tion? 1808;  101,  note  »;  how  far  pre- 
cognitions taken  by  public  prosecutor 
are  privileged,  1852. 

PRESBYTERY.    See  Oiureh  Court. 

PRESCRIPTION— General  nature  of  pro- 
scriptions, 401 ;  classification  of  pre- 
scriptions, 402 ;  long  positive  prescrip- 
tion, 381,  404;  long  negative,  404; 
prescription  of  retours  and  services,  ib, ; 
of  criminal  prosecutions,  t6.;  of  actions 
ot  accounting  by  pupils  against  their 
tutors,  i6.;  of  cautionary  obligations,  ib.i 
of  citations  to  interrupt  prescription,  ib.; 
of  actions  of  wrongous  imprisonment, 
ib.;  of  actions  of  error  against  jurors, 
ib,;  of  arrestments,  ib  ;  of  actions  of  re- 
moving, ib.;  of  spuilzies,  ib. 

Nature    of    prescriptions    which 

limit  the  mtKle  of  proof,  405  ;  of  admis- 
Hious  on  record  and  in  writ  or  oath  in 
proving  prescribed  debt,  400,  407,  442, 
1886. 

PRESCRIPTION,  Vicennial,  of  holograph 
writs,  412;  to  what  documents  it  ai>- 
plies,  414;  it  is  excluded  by  action 
raised  within  the  prescriptive  period, 
416:  what  proceedings  are  equivalent 
Ui  action  in  this  respect,  ib.;  action 
within  the  period  keeps  the  writ  in 
f(»rcf  for  forty  yrars,  or  till  discharge<l. 
4 18 ;  wlien  tiie  twenty  years  begin,  419 ; 
they  do  not  run  against  minors,  ib.; 
what  priK>f  required  when  prescription 
has  run,  420 ;  reference  to  oath  of  origi- 
nal obligant  8  heir,  421 ;  deposition  that 
debt  is  not  resting-owing  is  extrinsic, 
422;  the  prescription  is  held  to  be 
waived  by  party  joining  issue  in  a  proof 
prout  dejure,  428. 

PRESCRIPTION,  Sexennial,  of  bills  and 
promissory  notea,  424 ;  destroys  bill  as 
a  document  of  debt,  (a25 ;  and  thruws 
burden  of  proof  on  creditor,  ib.:  pre- 
itcrilted  bill  will  not  tound  summary 
diligence,  426 ;  or  prove  a  claim  in  a 
Hcqueatration,  ib.;  action  laid  on  the  bill 
is  not  informal,  ib.;   pret^^ribcd  bill  ib 


PRESCRIPTION,  Sexennial,  Continued-^ 
available  in  claims  of  relief  by  one  of 
the  correi  who  paid  it,  427 ;  and  when 
it  is  founded  on  to  instruct  a  defence, 
428  ;  is  it  available  to  instruct  compen- 
sation ?  t6.;  when  there  is  an  obligution 
independent  of  the  bill,  the  prescription 
only  affects  the  latter,  429. 

is  btirred  by  action  or  diligence 

raised  within  the  six  years,  430;  but 
not  by  an  incompetent  action,  ib.;  or 
action  in  which  defender  has  been 
assoilzied,  ib.;  how  far  it  is  barred  by 
claiming  on  the  bill  in  a  sequestration, 
431 ;  by  producing  it  in  a  process  by  the 
debtor  s  tutors  for  authority  to  sell  his 
estate  to  pay  debt,  t*.;  by  claiming 
under  trust-deed  by  debtor  for  payment 
of  his  creditors,  432 ;  by  a  submission 
of  the  claim,  433  ;  by  pleading  com{)eii- 
eation  or  retention  upon  tlie  bill,  435. 
The  bill  must  be  claimed  on,  although 
the  debtor  is  under  forfeiture  or  out- 
lawry during  the  whole  period,  436. 
Prescription  is  not  barred  by  susi)ension 
by  the  debtor  of  a  threatened  charge, 
437 ;  or  by  action  by  the  debtor  against 
party  bound  to  relieve  him,  ib.  Action 
by  the  holder  at  the  time  is  sufiicient, 
ib.;  and  action  against  one  obligunt 
bars  prewiription  altogether,  438.  W  hen 
pretK^ription  has  been  barred  by  a  cer- 
tain action  or  diligence,  the  bill  may  be 
made  effectual  by  other  procedure,  439  ; 
and  it  remains  in  force  throughout  the 
long  prertcriptive  period,  440. 

When  the  six  years  commence. 


440 ;  they  do  not  run  during  the  credi- 
tor's minority,  441. 

Proving  the  debt  after  pre.«*cription. 


442;  both  constitution  and  resting- 
owing  must  be  proved  by  debtor's  writ 
or  oath,  ib.;  or  by  admissions  on  record, 
f6.,  408,  1386;  what  is  sufiicient  to 
prove  constitution,  448;  where  debtor 
says  he  signed  by  mistake,  ib.;  or  not 
for  the  purpose  of  constituting  a  debt, 
ib.;  or  that  bill  was  an  accommodation 
biU.  444 ;  that  value  was  not  g^ven,  ib.; 
that  the  bill  was  a  renewal  of  a  pruvions 
bill.  1^.;  or  was  granted  for  a  fraudulent 
or  illegal  purpose,  445;  or  that  the 
goods  for  which  it  was  granted  were  uae- 
les8,  ib. 

Proof  of  resting-owing  by  debtorV 

writ,  446 ;  the  writ  must  not  be  dated 
within  the  six  years,  447 ;  but  may  be 
dated  the  last  day  of  them,  ib.;  how  far 
vkrit  dated  after  the  six  years,  admitting 
the  debt  as  at  its  date,  proves  resting- 
owing  as  at  the  date  of  actiim,  448 ;  the 
writ  d<Ms  not  require  to  be  bolograph  or 
)in»bative,  449;  unsigned  holograph  writ 
Ls  bufiicieut,  i6.;  nor  does  it  require  ex 
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PRESCRIPTION,  Sexennial,  Continued— 
facie  to  refer  to  the  bill,  ib,;  payment  of 
interest  or  part  of  principal  after  the  six 
years  will  overcome  preucription,  460 ; 
how  such  payment  must  be  proved,  ib.; 
decree  in  absence  after  the  six  years 
is  not  equivalent  to  the  defender's  writ 
or  oath,  462;  although  the  summons 
concludes  with  a  reference  to  his  oath, 
t^.;  effect  of  petition  for  debtor's  seques- 
tration signed  by  him  and  the  creditor 
in  the  bill,  ib. ;  resting-owing  is  not 
proved  by  creditor  attending  meeting  of 
the  debtor's  creditors,  and  having  his 
name  entered  in  minute  of  meeting,  ib. 

Proof  of  resting-owing  by  debtor's 

oath,  468 ;  he  must  specify  grounds  of 
denial,  i6.;  effect  of  tleponing  that  he 
paid,  but  cannot  say  how,  464 ;  of  de- 
poning to  payment  to  a  third  person  by 
debtor's  order,  ib.;  or  by  the  hand  of  a 
third  person  to  debtor,  466,  lG"*i6;  of  de- 
poning that  debt  was  settled  by  transac- 
tion under  a  written  contract,  466,  lt>28 ; 
by  payment  under  English  bankruptcy, 
466  ;  by  creditor  accepting  gootls  in 
satisfaction,  i6.,  1660;  or  agreeing  to 
discharge  or  compromise,  i6.,  1063 ;  de- 
poning that  debt  was  compensated,  451, 
1663. 

How  far  one  acceptor  is  affected  by 


admissions  made  by  another,  46*.^;  where 
each  admits  non-payment  by  himself, 
460 ;  what  is  sufficient  to  prove  the  debt 
when  reference  is  made  to  oath  of  debt- 
or's heir,  461 ;  effect  of  payments  to  ac- 
count or  payments  of  interest  by  debtor's 
representative,  463;  reference  to  oaths 
of  tutors,  &c.,  see  Oath  on  Reference. 

PRESCRIPTION,  quinquetmial,  of  sti- 
pends, &c. — What  is  included  under 
"  ministers'  stipends,"  466  ;  under 
'•  mailhj  and  duties,"  467 ;  under  "  bar- 
gains concerning  moveables,"  468;  bar- 
gains constituted  by  writing  are  not  in- 
cluded, 469,  470 ;  prescription  is  barred 
by  action  within  the  live  yeai-s,  471 ;  by 
what  other  procedure  it  is  barred,  ib.\  it 
does  not  run  during  creditor's  minority, 
472. 

After  prescription,  stipends,  mul- 
tures, and  rents,  must  be  proved  to  be 
resting-owing  by  debtor's  writ  or  oath, 
473;  general  denial  of  resting-owing 
not  enough,  unless  supported  by  facts, 
t^.;  payments  of  interest  after  the  live 
years  proves  resting-owing,  474 ;  how 
such  payment  must  be  proved,  ib.;  after 
the  five  years,  must  creditor  prove  sub- 
sistence as  well  flhs  constitution  of  verbal 
bargains  ?  476.  If  creditor  has  written 
proof  of  the  constitution,  must  he  refer 
subsistence  to  debtor's  oath  ?  ib. 

PRESCRIPTION,    Triennial,    of    house 


PRESCRIPTION,  Trienmal,  Coniinwd— 
maills,  merchants'  accounts,  &c.,  476  ; 
what  debts  are  included  under  *'  honse 
maills,"  479;  "men's  ordinars,"  4S0 ; 
"  servants'  fees,"  482 ;  under  "  mer- 
chants' compts,"  484;  and  "the  like 
debts,"  478-487;  only  accounts  between 
customer  and  employer  are  included, 
487;  not  accounts  between  agent  and 
principal,  ib.;  or  claims  against  factor  or 
agent,  ib.  It  applies  to  outlays  by 
agents  in  their  business  as  such ;  case 
of  Richardson,  Loch,  and  Maclaurin  r. 
Merry,  page  1199;  but  not  to  advances 
made  by  factors,  nor  by  agents  in  tlie 
capacity  of  factors,  ib.:  it  applies  to  the 
accounts  of  Loudon  solicitor  sued  on  in 
Scotland,  t6.;  or  claims  of  relief  among 
corrie,  488.  Prescription  of  accounts  to 
foreign  merchants,  489,  528,  see  Foreign. 
Term  from  which  prescription  runs, 
490 ;  how  far  it  is  excluded  by  furnish- 
ing a  new  article  within  the  three  years, 
ib.  Terms  from  which  an  account  in 
independent  branches  prescribes,  491 ; 
account  is  not  continuous  unless  it  is 
between  same  debtor  and  creditor,  492. 
It  is  closed  by  debtor's  death,  ib.;  how 
far  account  to  an  individual  is  continued 
by  one  to  his  firm,  ib. 

Does  not  apply  to  debts  "  founded 

on  written  obligations,"  477,  493,  608 : 
application  of  this  exception  to  furnish  - 
ings  and  work  under  written  order,  494 ; 
or  on  written  estimate,  496 ;  its  applica- 
cation  to  an  account  entered  in  a  signed 
pass-book,  ib. 

It  runs  during  creditor's  minority, 

496. 

Is  excluded  by  action  within  the 

three  years,  497 ;  submission  is  equiva- 
lent to  action,  although  the  arbiter  has 
died,  ib.;  any  other  process  for  effecting 
payment  has  same  effect,  498 ;  effect  of 
pleading  the  debt  as  compensating  an- 
other claim,  499,  see  J*re8cription,  tezen- 
nial.  How  far  the  terms  "interrupt," 
"  elide,"  and  "  prescriptions,"  are  ap- 
propriate, 600. 

-  Applies  whether  the  debt  is  pleaded 


by  way  of  action  or  as  defence  of  com- 
pensation, 501 ;  or  as  entitling  to  vote 
in  sequestration,  ib.;  even  where  credi- 
tor and  debtor  signed  the  petition  for 
the  debtor's  sequestration,  t^.  In  a 
general  accounting  one  party  cannot 
plead  prescription  to  individual  items, 
502. 

Constitution  and   subsistence  of 


prescribed  debt  must  be  proved  by  debt- 
or's writ  or  oath,  477,  603;  or  admis- 
sions on  record,  408,  508,  1886  ;  the 
writ  does  not  require  to  be  probative  or 
holograph,  504 ;  a  holograph  memoran- 
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PRESCRIPTION,  Triennial,  Continued^ 
dum  unsigned  will  suiEce,  ib.     If  the 
conatitutiou  is  proved  by  writ,  only  the 
Hubfistence  need  be  referred  to  oath, 
606. 

To  prove  constitution  debtor  must 

admit  the  debt  or  circumstances  infer- 
ring it,  606;  what  if  be  states  that  it  was 
agreed  he  should  not  be  liable,  ib.\  that 
furnishings  were  to  extinguish  a  counter 
claim,  ib.\  or  that  servant  suing  for 
wages  was  only  to  receive  board  and 
maintenance,  ib.;  admission  of  employ- 
ment by  defender's  partner,  607 ;  of  cir- 
cumstances which  infer  employment,  ib. 
Proof  of  subsistence  by  debtor's 


writ,  608.  The  writ  must  be  dated  be- 
yond the  thn^e  years,  t6.;  writing  which 
implies  sub^^istence  is  sufficient,  609  ; 
effect  of  want  of  entry  of  payment  in 
debtor's  books,  610  >  in  books  of  trea- 
surer of  debtor,  when  a  corporation,  ib,; 
in  books  of  trustee  for  creditors,  ib.;  pay- 
ments of  interest  and  to  account  of  prin- 
cipal after  the  three  years  prove  restiug- 
owing,  612;  how  such  payments  must 
be  proved,  ib.  Effect  of  writ  by  a  person 
authoristni  by  the  debtor,  618.  See  Ad- 
fiiunofu. 

Proof  of  subsistence  by  debtor's 


oath,  616 ;  where  he  cannot  specify  the 
time  and  circumstances  of  payment, 
616 ;  where  he  defines  that  he  paid  by 
the  hand  of  anotlier,  i6. ;  or  to  one 
authorised  by  creditor,  617;  where  he 
refers  to  his  factor's  books  or  the  like, 
as  showing  payment,  618, 1628 ;  depon- 
ing that  another  person  paid  does  not 
make  reference  to  that  person's  oath 
competent,  618,  1692.  Dejiouing  that 
debt  was  extinguished  by  transaction  or 
compensation,  619,  see  Preaeription, 
aexcnnial.  Where  debtor  states  that 
charges  are  extravagant  or  are  covered 
by  payments  to  account,  619,  1666. 

Effect  of  admissions  by  debtor's 


representative,  620;  where  debtor  died 
during  the  three  years,  621. 

PRESCRIPTION,  Iniemalional,  qnesUons 
of,  628.     See  Fortign. 

PRI':SUMPT10NS— Difference  between 
circumstantial  and  presumptive  evi- 
dence, 247 ;  general  nature  of  presump- 
tive evidence,  292;  difference  between 
presumptions  and  fictione»jurit^  ib.,  note. 
Classification  of  presumptions,  292 ;  ac- 
cording to  their  connection  with  the 
facts  on  which  they  are  founded,  298 ; 
according  to  their  probative  force,  294. 

Prtaumptumu  Juris  et  de  jure.  In- 
stances of,  »6.;  presumption  against  life 
of  child  not  heard  to  cry,  296 ;  against 
capability  of  pupil  to  contract,  tb.;  of 
impubei  to  consent  to  sexual  intercourse. 


ib.;  presumption  of  guilt  in  cases  of  con- 
ceal ment  of  pregnancy,  ib.;  in  ca»es  of 
coining,  ib.;  presumption  under  the  law 
of  deathbed,  ib.:  under  the  act  1621, 
cap.  18,  against  alienations  by  bankrupt 
to  conjunct  and  confident  persons,  ib.; 
prehumption  a^aiunt  ignorance  of  the 
law,  ib.;  difference  between  presttmp-  • 
tiones  juris  and  hominis  vel  judicis,  and 
between  these  presumptions  and  pre- 
aumptiones  juris  et  de  jure,  296 ;  effect  of 
presumptions  ujwn  the  burden  of  proof, 
5.  293.     See  Burden  of  Proof. 

PRESUMPTIONS,  Statutory,  298,  note  i*. 

PRKSUMPTION  in  favour  of  life,  2m>; 
illuHtrations  of,  801 ;  how  it  may  be  over- 
come, 308. 

Pater  est  quern  nuptice  demonstrantf 

312 ;  only  applies  where  there  has  been 
time  for  gestation  since  the  marriage, 
ib.  How  far  it  applies  to  irregular 
mariuges,  818.  How  far  it  covers  un> 
usual  i)eriod8  of  gestation,  814.  How  it 
may  be  overcome,  869,  et  seq.;  by  proof 
of  husband's  impotence,  817;  of  physical 
impossibility  of  access,  818 ;  by  circum- 
stantial or  presumptive  proof,  819;  effect 
of  inference  from  the  conduct  of  the 
mother,  the  husband,  and  the  paramour, 
821 :  effect  of  the  declarations  of  the 
spouses,  822 ;  effect  of  the  mother  hav- 
ing concealed  the  birth  from  husband, 
828.  Effect  of  their  having  been  sepa- 
rated, ib.;  of  child  having  had  status  of 
legitimacy,  824.  Competence  of  ventris 
inspeetio,  826.  Slighter  proof  will  suf- 
fice in  action  of  aliment  against  pani- 
mour  than  in  question  of  status  of  child, 
826. 

from  possession,  827.  See  Posses- 
sion. 

PRESUMPTION  of  onerosity  of  bills  and 
promissory-notes,  886;  acceptor  pre- 
sumed to  have  received  value  from 
drawer,  836  ;  and  non-onerosity  can 
only  be  proved  by  drawer's  writ  or  oath, 
ibA  where  bill  does  not  bear  •*  for  value," 
888 ;  where  it  is  accepted  **  for  honour,'* 
ib.\  where  one  acceptor  sue.4  another  for 
relief,  ib.;  where  bill  is  '*for  value  in 
account,"  889;  where  the  admitted  factn 
show  non-onerosity,  840;  how  far  ac- 
ceptor may  prove  non-oneroaity  from 
drawer's  books,  842 ;  competency  of  evi- 
dence/>n>t</  dejure  to  prove  fraud  in  ob- 
taining bill,  844 ;  or  attempt  to  defraud 
creditors,  846 ;  or  to  defeat  the  law  of 
deathbed,  846. 

Payee  of  bill  presumed  to  havo 

given  value  to  drawer,  847;  how  the 
presumption  can  be  overcome,  848. 

Indorsee  presumed  to  have  given 

value  to  indorser,  860 ;  what  if  indorsa- 
tion is  for  **  value  in  account,"  ib.;  docs 
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PRESUMPTION,  OorUmued— 
presumption  apply  to  custora-houae  de- 
fwntures?  852;  how  it  may  be  over- 
come, ib.;  where  bill  in  challenged  as  in 
defraud  of  creditors,  853 ;  where  indor- 
Hutiun  is  of  a  bill  past  due,  854 ;  where 
the  circumstances  indicate  non-onero* 
sity,  857 ;  where  fraud  in  obtaining  in- 
dorsation is  alleged,  859 ;  where  collu- 
sion between  indorser  and  indorsee  ap- 
l>vi\Tn,  86*2;  when  will  examination  of 
intiorsee's  books  be  allowed  ?  ib.  Appli- 
cation of  presumption  in  action  by  in- 
dorsees against  their  notary,  who  blun- 
dered a  protest  on  the  bill,  363. 

How  far  the  presumption  applies 

to  foreij<n  bills,  866.     See  Foreign. 

PRESUMPTION  against  donation,  867. 
See  Donation, 

Chirographtan  apud  dehitorem  rtpet- 

tum  pretumitur  toUitum,  880 ;  how  pre- 
sumption may  be  overcome,  951.  See 
Delivery. 

Ckirograpkum  non  extant  presumitur 


tolittum,  882,  1299 ;  of  overcoming  this 
pri'sumption  by  proving  cants  amissionis, 
1299.     See  Tenor. 

As  to  delivery  and  possession  of 


deeds.     See  Delivery. 

■  Arising  from  the  Apoeha  trium  an- 


norum,  884 ;  when  it  operates,  885;  how 
it  may  be  overcome,  889. 

■  That  honoraries  have  been  paid  to 


advocate,  892 ;  to  physician,  898 ;  how 
overcome,  894. 

-  That  payment  was  made  by  the 


proper  debtor,  896  ;  how  overcome,  896. 
-Tutor  presumitur  intut  habere,  897  ; 


how  this  presumption  is  overcome,  400. 

PRIVILEGE — Evidence  privileged  on  the 
ground  of  confidentiality,  1855,  see  Con- 
Jidentiality;  from  regard  to  the  public 
service,  1845,  see  Fublie.  Privilege  of 
evidence  of  judges,  1888 ;  of  evidence  of 
jurors,  1067, 1889.  Privileged  writings, 
748.     See  WHting. 

PROBABLE  CAUSE,  Burden  of  proving, 
11,  16. 

PROBATE  from  foreign  court,  proving  its 
genuineness,  1284;  proving  probate 
from  English  or  Irish  court,  ib.  See 
Foreign. 

PROBATIVE— Writings  received  without 
their  authenticity  being  proved,  1868, 
see  Writing,  Production.  Register  of 
probative  writs,  1089.  See  Register,  Ex- 
tract. 

PROCURATION  to  sign  bills,  proof  of, 
568.     See  Mandate. 

PROCURATOR  in  inferior  court,  proving 
employment  of,  571 ;  requires  special 
power  to  refer  cause  to  opponent's  oath, 
1566.     See  Advocate,  Mandate. 

PRODUCTION  of  writings,  1328,  et  9eq.; 


PRODUCTION  Continued^ 
when  a  party  must  produce  writings  in 
his  own  hands,  1829;  in  jury  causes, 
1880 ;  where  they  are  novitcr  repcrta^ 
1838;  where  party  has  right  to  docu- 
ment in  hands  of  another,  1885 ;  wherc^ 
he  has  a  joint  interest  in  writing,  1386; 
can  one  member  of  a  corporation  or 
company  call  for  production  of  books  be- 
longing to  the  body?  ib, 

-^-^—  Of  writings  in  hands  of  opposite 
party,  1837 ;  when  ordered  during  pre- 
paration of  record,  1888;  fishing  dili- 
gence incompetent,  1839 ;  can  one  com- 
peting heir  withhold  the  family  docu- 
ments from  another?  1840;  how  far 
specification  of  writings  will  be  required 
in  cases  of  fraud,  1841 ;  or  where  party 
calling  for  them  has  an  interest  in  them, 
ib.;  what  documents  can  be  called  for? 
1442;  plans,  10.;  defences  not  lodged, 
ib.i  letters  not  sent,  ib.  Confidential 
communications,  ib.  See  Confidential. 
Of  writings  in  hands   of   third 


party,  1844;  when  specification  is  re- 
quired, ib.;  when  haver  can  refuse  to 
produce,  ib.;  refusal  by  an  agent  or  cu«- 
todier  of  the  writings,  ib.;  on  motion  for 
diligence  when  will  court  consider  whe- 
ther documents  are  evidence?  1845, 
1861. 

Mt>de    of   ascertaining   whether 


haver  has  ground  for  withholding  pro- 
duction, 1848;  producing  to  commis- 
sioner or  judge  to  ascertain  this,  ib., 
1862. 

>  Means  for  compelling  production. 


1846 ;  action  of  exhibition  and  delivery, 
ib.;  petition  to  sheriff,  1347;  action  of 
exhibition,  1848 ;  application  to  court 
for  securing  document  from  being  de- 
stroyed, 1850 ;  diligence  against  havers, 
1849 ;  diligence  may  be  directed  against 
a  minor,  1852;  can  a  pupil  be  exa- 
mined? ib.;  of  compelling  a  peer  to  pro- 
duce, 1858,  see  Peer.  Of  the  procedure 
against  havers  in  different  oases.  See 
Haver. 

Examination    of   havers,   1357 ; 


forms  for  deposition,  page  1218. 

Authenticating    documents   pro- 


duced before  commissioner,  1860,  App. 
of  copies  or  extracts,  see  Oc^ies, 


Extracts. 

Admitting  and  proving  documents 

at  the  trial,  1861 ;  time  for  objecting  to 
production,  ib. ;  documents  admitted 
without  proof  of  authenticity,  1863; 
proving  other  documents,  1864;  must 
witness  speak  from  his  own  knowledge? 
ib.,  80 ;  proof  of  handwriting,  see  Band- 
foriting.  Admitting  authenticity  at  the 
trial,  1365. 

Of  documents  in  public  registers, 
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PRODUCTION  Continued-' 

1866;  court  can  order  production,  ib.; 
how  far  Lord  Ordinary  may,  ib.,  and 
note :  how  production  obtained  in  jury 
causes,  ib.:  if  required  in  vacation,  ib.; 
getting  up  document  within  six  months 
of  registration,  1367 ;  cases  in  which 
court  has  granted  or  refused  to  order 
production  of  recorded  writinprs,  13*:8, 
1871 ;  when  original  is  requin^i  for  pro- 
duction in  foreign  court,  1370,  see 
Foreign,  Production  of  writings  re- 
corded under  Crown  Charters  Act,  1872. 

— I of  articles  of  real  evidence,  2046 ; 

in  criminal  cases  articles  must  be  libelled 
on  and  lodged  in  due  time,  ib.;  article 
not  libelled  on  or  lodged  may  be  used 
by  witness  to  illustrate  his  testimony, 
t:6.;  lodging  of  plans,  maps,  models,  &c., 
in  civil  jury  causes,  ib.;  competency  of 
examining  witnesses  in  criminal  ciuies 
upon  articles  not  produced,  2047-8;  pro- 
duction of  samples,  2060 ;  of  the  writ- 
ings in  cases  of  forgery,  2051 ;  of  the 
coin  in  cases  of  coining,  ib.;  identifica- 
tion of  articles  produced,  2062;  labelling 
articles  in  order  to  assist  in  identifying 
them,  2064;  care  required  to  prevent 
tampering  with  productiouR,  257,  2064 ; 
jptoductions  sealed  up,  2056 ;  authority 
to  open  the  packets,  ib.;  authority  to 
make  scientific  ezperimenta  upon  arti- 
cles produced,  ib. 

PROMISE.  Proof  of.  in  declarator  of  mar- 
riage by  promise  and  subsequent  copula, 
641 ;  proof  of  promise  to  pay  money, 
693  ;  of  gratuitous  promise,  696. 

of  reward  to  witness,  its  effect  in 

excluding  him.  1735.     See  Witness. 

PROMISSORY  NOTES.    See  BilU. 

PROTECTION  of  witnesses  from  dill- 
gence  of  creditors,  1908;  against  vio- 
lence in  caaes  of  combination.  1739, 
1904 

PROTEST,  Instrument  of.  1186,  see  /«- 
strument.  Protest  for  reprobator,  1828, 
see  Rejprobator, 

PROTOCOL  Book.  Every  notary  was  ob- 
liged to  keep,  1210 ;  making  up  instru- 
ments from,  ib. 

PROVING  the  Tenor.     See  Tenor. 

PROXY,  Stamping  of,  to  attend  meeting 
of  joint  stock  companies,  1016. 

PUBLIC  Prosecutor,  competency  of  oath 
of  calumny  of.  1629:  of  reference  to 
oath  of.  1668 ;  of  examining  him  as  a 
witness.  1707. 

Functionary,  privilege  of  commu- 
nications with.  1846;  to  whom  it  ap- 
plies, 1846;  privilege  of  investigations 
by  public  board  into  conduct  of  its  offi- 
cers. 1847 ;  of  information  famished  to 
board,  i^.;  when  must  public  prosecutor 
name  his  informer?  1849;  how  far  pre- 

VOL.  II. 


cognitions  and  other  investigations  by 
him  are  privileged,  1861 ;  how  far  are 
prisoners*  declarations,  1428,  1486.  It 
is  parsjudieis  to  protect  evidence  falling 
under  this  privilege,  1863.  Where  the 
original  document  is  protected,  secnnd- 
arv  evidence  of  its  terms  is  inadmissible, 
1487,  1854. 

PUBLICATION,  Register  for,  1089. 1098, 
see  Register,  Publication  in  Gazette, 
how  far  it  goes  to  prove  knowledge, 
1059. 

PUPII^  Competency  of,  as  a  haver,  1862; 
as  a  witness,  1719 ;  as  an  instrumentary 
witness,  689,  1196 ;  as  a  witness  against 
his  parent,  1678,  17:6,  1719;  his  evi- 
dence is  taken  on  declaration,  1676  ; 
competency  of  reference  to  oath  of,  1602; 
homologation  of  deed  by  pupil,  856, 
862;  ret  interventus  on  deed  by*  ^1^' 
819. 

QUAKER  may  emit  affirmation  in  place 
of  oath,  1508.     See  Affirmation. 

QUALIFIED  Admission,  1487,  see  Ad- 
mission. Qualified  path  on  reference, 
1682,  see  Oath, 

RAPE  and  attempt  to  Ravish,  Evidence  of 
woman's  character  in  cases  of,  28.  2t), 
1800.  See  Character.  Admissibility  of 
statements  made  by  her  de  recenti  in 
criminal  cases,  98;  in  civil  actions  of 
damages,  1882.     See  Parole,  Party. 

RATIFICATION  of  deeds  by  married 
women,  736 ;  must  be  before  a  magis- 
trate. 787 ;  and  on  oath.  ib.\  is  not  af- 
fected by  att  prohibiting  voluntary 
oaths,  737,  note  (y),  1664;  husband's 
presence  nullifies  it,  788;  drawing  np 
notarial  instrument  upon  it,  ib.;  wife*s 
subscription,  or  that  of  notary's  for  her, 
is  indispensable,  ib.,  1078;  ratification 
cannot  be  proved  by  porole,  789 ;  it  is 
not  essential  to  validity  of  deed,  740 ; 
its  effect  in  showing  that  deed  was  vo- 
luntary. 741  ;  it  does  not  bar  challenge* 
on  head  of  fraud  or  deathbed.  742 ;  or 
bar  revocation,  ib.  It  is  not  equivalent 
to  delivery,  950. 

RAVISH.     ^ceRave. 

REAL  Evidence,  Nature  and  classification 
of,  2046 ;  its  use  in  proving  the  issue, 
ib.,  248,  et  seq.,  see  Circumstantial  Evi- 
dence. Rules  as  to  producing  and  iden- 
tifying it.  2046.     See  Production. 

RECEIPT,     ^e  Discharge. 

RECORDS.  Judicial.  1060;  acts  and  de- 
crees can  only  be  proved  by  written  re- 
cord, 111,  684.  Record  is  full  proof  of 
matters  falling  within  its  sphere,  1061 ; 
and  cannot  be  challenged  on  account  of 
informality.  1062.  Parole  inadmishible 
to  supply  omieeions  or  correct  mistakes 
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KKCORDS  Continued-^ 
in  record,  1068 ;  or  to  mo<lify  its  con- 
Btmction,  1064 ;  error  which  strikes  at 
the  justice  of  the  case  may  be  proved  by 
parole,  1065 ;  application  of  this  rule  to 
allegation  that  jury  cast  lots  for  verdict, 
48,  1067 ;  or  had  been  tampered  with, 
ib.:  or  had  not  assented  to  verdict,  48, 
1067, 1071;  or  had  not  been  unanimous, 
f^.;  where  jury  afterwards  attempted  to 
modify  their  verdict,  ib.;  what  if  error 
has  crept  into  recorded  verdict?  49, 
1072  ;  ambiguity  in  verdict  may  be 
cleared  up  from  judge's  notes,  48, 1074 ; 
correcting  error  in  interlocutor  in  Court 
of  Session,  1074 :  challcnginer  records  of 
inferior  courts  on  ground  of  material 
irregularities,  1008.  In  such  cases  / 
there  will  be  redress  although  the  error 
was  accidental,  1070.  Competency  of 
investigation  into  alleged  errors  in  re- 
port of  commissioner,  1073. 

Are  invalid,  if  not  prepared  at  the 

time,  1076. 

■  are  not  probative  on  matters  col- 


lateral to  their  purpose,  1077 ;  how  far 
probative  of  admissions,  where  not 
signed  by  party,  1078. 

■  Admissibility  of  verdict  and  decree 


as  evidence  in  another  case  involving 
the  same  facts,  1081 ;  how  far  it  is  ret 
judicata,  ib.;  can  it  be  used  as  evidence 
to  any  effect?  1082  ;  conviction  on  plea 
of  guilty  can  be  used  in  another  case 
as  an  admission,  1086. 

■  Authentication  of,  1087 ;  subscrip- 


tion by  judge  required,  ib.;  does  this 
apply  to  records  of  church  courts  ? 
1088. 

•  Extracts  of,  1249.    See  Extract. 


RECORD  of  Chancery  corresponds  to 
record  of  Court,  1267,  and  note ;  older 
portion  of  these  records  has  been  des- 
troyed, 1101.  Record  contains  retours. 
1102;  how  register  of  retours  has  been 
made  up,  ib.  Record  contains  decrees 
of  service,  1104 ;  charters  of  the  Crown 
and  Prince,  ib.,  1266 ;  and  patents,  1099, 
1270.  Record  of  precepts  issued  from 
Chancery,  1107. 

of  deeds.     See  Register. 

Rules  as  to  obtaining  production 

of  original  record  from  register,  1866. 
See  Production. 

RECORDS  of  foreign  courts.    See  Foreign. 

REDUCTION,  Action  of,  Competency  of 
satisfying  production  by  an  extract, 
1274,  see  Extract;  by  extract  decree  of 
proving  the  tenor,  1820;  by  transumpt, 
1325.     See  Improbation. 

RE-EXAMINATION  of  party  on  reference 
to  oath,  1619 ;  of  witness,  1977. 

REFERENCE,  Bee  Deereet-^bitral,  Sub- 
mtssion. 


REGISTERS  of  deeds,   1089;  cUi.<Hifiea- 
tion  of,  ib. 

for   preservation  and   execution, 

1089 :  their  history,  ib.;  bear  a  fictitious 
decree,  1090  ;  the  originals  are  retained 
in  the  registers,  ib.;  by  whom  the  regis- 
ters are  kept,  1091 ;  registration  of  pro- 
tests on  bills  and  notes,  1092. 

For  preservation,    1093 ;    where 

there  is  a  clause  of  registration,  ib., 
1094;  where  there  is  not,  ib.'  register 
bears  a  fictitious  decree,  ib.;  when  the 
principals  are  retained  in  the  register, 
1093. 

Abolition  by  statute  of  certain 

registers,  1096;  and  transmission  of 
their  books  and  warrants  to  clerk  regis- 
ter, Ac,  1097. 

for  publication,  1097 ;  what  writ- 
ings require  to  be  so  registered,  ib. 

'  Records  of  Chancery  and  of  courts 


of  law,  see  Records. 

Extracts  from  registers,  see  Ex- 


tract. 


Of  getting  up  original  deeds  from 

register,  1366.     See  Production. 

REGISTER  of  births,  deaths,  and  mar- 
riages, 1126.  et  seq. 

Former  parish  registers,  their  his- 
tory, ib. ;  their  imperfections,  and  at- 
tempts to  improve  them,  1127;  their 
abolition,  1182 ;  transmission  to  Register 
House,  t^.;  how  far  entries  in  them  are 
evidence,  1188;  proving  irregularities 
in  them,  1134;  where  register  is  pre- 
pared in  draft,  is  the  draft  or  the  fair 
copy  the  register?  1186;  cases  of  dis- 
crepancy between  them,  t&.;  of  discre- 
pancy between  register  and  duplicate, 
1134.  Admissibility  of  extract  from 
register,  1271. 

under    Registration    Act,    1136: 

when  introduced,  ib.;  supervision  of 
them,  1187;  transmission  of  copies  of 
books  of  Cemetery  Companies,  1188. 
Preservation  of  registers  in  boxes  with 
double  keys,  1189;  statutory  forms  for 
entries,  1140;  registers  are  kept  in 
duplicate,  1141 ;  authentication  of  du- 
plicates, ib.;  contents  and  completion  of 
register  of  births,  1142 ;  of  register  of 
deaths.  1148;  of  register  of  marriages, 
1152;  mode  of  making  alterations  on 
register,  1166;  how  lost  or  mutilated 
register  is  restored,  1157 ;  how  errors 
are  corrected,  ib.;  punishment  of  per- 
sons falsifying  register,  1168  ;  prepara- 
tion of  indices,  1159;  admissibility  of 
extracts,  1160,  1272;  value  of  these 
registers  in  evidence,  ib. 

of  sequestrations,  1107,  note  *. 

of  neglected  entries,  1160,  note  '. 

REGISTRATION  of  long  leases,  1278. 
note  ^ 
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REGISTRY  of  shipe,  1108;  origin  and 
purposo  of,  ib.;  what  ships  must  be 
registered,  1110;  division  of  ship  into 
shares,  1111 ;  how  oiauy  owners  tht^re 
may  be,  ib.;  powers  of  joint  owners,  ih.; 
transmission  of  share  on  owner's  death, 
marriage,  or  bankruptcy,  1114 ;  trust- 
rights  in  ships  cannot  bo  registered, 
1111;  what  is  entered  in  the  registry, 
1112 ;  certificate  of  registry,  1113  ;  how 
far  registry  required  for  conveyances 
and  mortgages,  1116 ;  change  of  owner- 
ship indorsed  on  certificate,  1116;  in- 
dorsing change  of  master,  ib.;  admis^i- 
bility  in  evidence  of  register  and  certi- 
ficate, 1117,  1278  ;  admissibility  of  cer- 
tified copies,  ib.  Power  of  registered 
owner  to  dispose  of  shares,  1118;  how 
far  his  creditors  have  right  to  them  on 
his  bankruptcy,  ib.  Is  latent  trust  in 
bhares  eflfectual?  1111,  1118;  proof  of 
improperly  entering  name  in  register, 
1118.  Registration  necest^ary  to  active, 
not  to  passive,  title  of  owner,  1119-20. 
Liability  of  registered  owner  for  repairs 
and  furnishings,  1121. 

Altering  register  and  certificate  to 

suit  alteration  on  ship,  1123  ;  transfer- 
ring registry  to  another  port,  1124; 
obtaining  new  certificate  on  fir^t  being 
lost  or  destroyed,  1125 ;  provisional  cer- 
tificate by  registrar  of  a  strange  port, 
ib. 

REl  INTERVEXTUS,  816,  tt  teq.;  It 
obviates  want  of  formal  writing,  i^. ; 
and  bars  locua  pixnitmtiae,  t6.;  consent  to 
the  informal  contract  is  necessary,  816 ; 
and  ret  inUrventut  on  improbative  will 
does  not  make  it  effectual  as  a  convey- 
ance, 817  ;  will  rei  inter ventus  validate 
deed  by  minor  without  conscmt  of  cura- 
tors? 818;  it  does  not  operate  unless 
parties  have  settled  terms  of  contract, 
819;  it  obviates  defects  in  attestation, 
820;  and  even  want  of  subscription, 
821 ;  unless  arising  from  non-consent, 
824;  its  effect  where  one  co-obligaut 
refuses  to  sign,  826.  Effect  of  rei  inter^ 
ventut  proceeding  on  draft  deed,  827  ;  on 
offer  not  formally  accepted,  ib.:  on  a 
letter  or  memorandum,  ib.;  on  entry  in 
private  books  of  one  party,  828  ;  on  re- 
ceipt for  rent,  ib.  It  will  validate  ver- 
bal agreement  as  to  matter  usually  re- 
quiring writing,  829 ;  e.y.  dispositions, 
Ike.  of  heritage,  ib.  How  far  rei  inter- 
ventua  will  make  verbal  leo^c  for  years 
effectual  against  landlord  and  his  heirs, 
880 ;  against  singular  successors,  833 ; 
how  far  it  will  validate  contract  of  ser- 
vice for  years,  664,  834 ;  its  operation 
on  cautionary  obligations,  836,  and 
note  ^ ;  on  verbal  transferences  of  in- 
corporeal rights  concerning  moveables. 


REI  INTERVENTU8  Continued- 
836;   and  of  patents  and  copyrights, 
ib. 

Nature  of  acts  constituting  rei  in- 

tercentua,  837;  they  must  apply  to  the 
informal  agreement,  t^.;  what  if  matters 
could  be  restored  to  their  former  condi- 
tion ?  839  ;  acts  not  consented  to  by  the 
party  seeking  to  resile  will  sufSce,  840 ; 
negative  acts  will,  843 ;  the  acts  may 
be  proved  prout  de  jure,  844 ;  whether 
they  apply  to  the  ant4>cedent  contract 
will  be  determined  from  the  circum- 
stances, ib.  How  the  obligation  may  be 
proved,  846;  by  the  writing  on  which 
rei  interventue  followed,  i*.;  only  by  writ 
or  oath  in  obligations  as  to  heritage,  i^.; 
how  provable  in  leases,  ib.;  competency 
of  parole  to  supplement  a  meagre  writ- 
ing, 121,  847 ;  proof  of  the  possession 
to  explain  the  contract,  ib.;  proof  of 
cautionary  obligations  with  rei  interven- 
fu<,  601,  848 ;  of  obligations  of  relief, 
when  so  completed,  602. 

RELATIONSHIP  an  objection  to  witnes- 
ses under  former  law,  1714;  not  now, 
1720;  how  far  husband  and  wife  are 
admissible,  1716,  see  Witneee.  Rela- 
tionship affects  witness's  credibility, 
1728;  of  referring  to  the  oath  of  an 
opponent's  trustee,  tutor,  &c.,  who  is 
related  to  the  party  tendering  the  refer- 
ence, 1607. 

RELEVANCY— Evidence  roust  be  rele- 
vant, 17 ;  relevancy  does  nor  require  to 
be  manifest  at  the  time,  t^.;  illustrations 
of  the  general  rule  in  cases  of  libel,  18 ; 
of  adultery,  ib. ;  forgery,  nuisance,  &c., 
ib.;  proof  of  likeness  and  peculiar  con- 
formation in  questions  ^f  paternity,  19, 
261 ;  proving  insanity  of  relations  in 
cases  of  insanity,  19 ;  terms  on  whicli  a 
party  lived  with  his  relatives  admitted 
in  questions  as  to  his  will,  ib^  evidence 
irrelevant  owing  to  want  of  link  con- 
necting it  with  issue,  20 ;  proving  pos- 
session by  one  pen>on  in  case  of  servi- 
tude claimed  by  another,  ib.;  Ree  inter 
alios  aetay  21.  In  action  to  recover 
property,  defender  not  bound  to  submit 
to  examination  as  to  how  he  acquired 
his  means,  18,  1398.  Relevancy  of 
proof  of  wealth  unaccounted  for  in  such 
cases,  18. 

of  evidence  of  character,  22.    Sec 

Charaeter. 

■  in  ouestions  of  knowledge,  inten- 

tion, and  malice,  34;  to  prove  know- 
ledge that  document  was  forged,  ib.,  8«<e 
Forgery;  to  prove  animus  in  r.it»es  nt* 
slander,  18,  34;  to  prove  tliat  det> miir 
knew  an  order  executed  by  him  wu4 
intended  for  pursuer,  18.  34;  to  pvo\e 
malice  in  cases  of  murder,  86 ;  animus 
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HELEVANCY  C<m/«Mi«*- 
in  cases  of  Bedition,  16.     Illustrations 
from  Engb'sh  law,  37 ;  whicli  is  more 
liberal  than  Scotcli  in  this  clans  of  canes, 
89. 

Irrelevant  questioua   to   discredit 

opponent's  witnesses  incomi)etcnt,  40; 
but  some  licence  allowed  in  cross-exa- 
mining scientific  witnesses,  ib. ;  and  in 
cross-examination  generally,  20*28. 

•  Oath  of  calumny  incompetent  on 


averments  not  found  relevant,  1529 ; 
oath  on  reference  incomi)f!tent  on  irrele- 
vant allegations,  1640. 

•  Proof  before  answer  as  to   rele- 


vancy, 1936  ;  sending  issue  to  jury 
before  answer,  ib,;  reference  to  oath 
before  answer,  1544. 

RELIEF— Proof  of  obligations  of,  602; 
when  followed  by  ret  iniervetUut,  ib.,  see 
Cautionary;  are  deixxsitions  taken  in 
action  against  cautioner  admissible  in 
subsequent  action  of  relief?  1928. 

REMIT — Judicial  remit  to  persons  of 
skill,  2000;  when  their  reports  are 
final,  ib.;  re  remit  to  explain  rejKyrt, 
2001 ;  new  remit  when  rejwrters  dilTor, 
t6. ;  reporter  may  hear  parties,  2002  ; 
can  ho  be  called  on  to  swear  to  liia  re- 
port ?  2003 ;  remit  to  accountant,  ib. ; 
when  his  report  is  final,  ib.  Remit  to 
foreign  lawyer  for  opinion,  1988.  See 
Foreign.  Remit  to  engravers,  &c.,  in 
questions  of  handwriting,  926. 

RENTS,  Quinquennial  prescription  of, 
464 ;  Triennial  prescription  of  house 
rents,  476,  see  Prescription ;  payment 
presumed  from  the  apocha  trium  anno- 
rum,  884. 

RENUNCIATION  of  rights  and  obliga- 
tions  constituted  by  writing,  how  proved, 
624  ;  competency  of  parole  pro<»f  of,  ib.; 
of  proof  by  facts  and  circumstances, 
163,  166,  625,  see  Parole;  proof  of 
renunciation  of  verbal  obligations, 
627. 

REPONING  against  decree  holding  party 
as  confessed,  1659. 

REPORT  by  witness  not  admissible  in 
place  of  his  evidence  before  the  jury, 
1924  ;  scientific  witnesses  may  give  evi- 
dence from  reports  prepared  at  the  time, 
2009 ;  in  criminal  cashes  those  must  be 
libelled  on  and  produced,  2010,  see 
Memoranda;  report  of  persons  of  skill 
under  remit  from  court,  2000.  see  He- 
mit ;  report  of  commission,  2028 ;  forms 
for  it,  page  1220.  See  Commiuiony  De- 
positione. 

REPROBATORS— Their  nature  and  oh- 
ject,  1828:  when  conii>otent,  1816,  ib.; 
incompetent  in  jury  trials,  1817  ;  when 
thoy  must  be  i»rotested  f(»r,  1880  ;  terms 


of  the  protest,  ib.;  proof  of  ft  reproba- 
tor,  1831.  Effect  of  sucoeeding  in  it, 
1832. 

SES  GESTAE,  Statements  which  form 
part  of,  admissible  although  hearsay,  92; 
or  coming  from  party,  1381.  See  Hear- 
say,  Party. 

RES  JUDICATA,  What  oonstitutee, 
1081. 

RESIGNATION  ad  remOHentiam,  1187; 
requisites  of  instruments  of,  1204.  See 
fnatrumeni.  Tides  to  Land  Act. 

RESTING-OWING  of  prescribed  debts, 
how  proved,  see  Prescription.  Oaths  on 
reference  as  to.     See  Oath. 

RETOUR  of  service,  1100.  Admissibi- 
lity of  extract-retour,  1267. 

RETRACTING  reference  to  oath,  1667. 

REVOCATION  of  deed  by  mutilating,  or 
attempting  to  mutilate  it,  901.  See 
CaneeUalion.  Proof  of  directions  to 
depository  to  cancel,  969  :  how  far 
delivery  bars  revocation,  984,  et  seq. 
See  Delivery.  R<j vocation  of  conveyance 
of  heritage  may  be  by  foreign  wiU, 
1084. 

REWARD,  Promise  of,  usually  renders 
witness  inadmissible,  1735 ;  reward  by 
proclamation  to  persons  who  will  give 
information  in  cnminal  case  does  not, 
1742.     See  Witness. 

ROTULI  SCOTIA,  their  contents  and 
admissibility,  1067 ;  printed  copy  is  not 
evidence,  ib. 

SALE— Proof  of  sale  of  heritage,  646. 
Informal  sale  completed  by  rei  interven- 
tusj  see  Rei  interventus.  Proof  of  salo 
of  moveables,  655 ;  of  sale  of  ships,  t&.; 
registration  necessary  to  complete  pur- 
chaser's right  to  ship,  1115.  Burden 
of  proving  warranty  in  sale,  6. 

SAMPLE — Producing  samples  of  stolen 
goods,  &c.,  in  criminal  trials,  205(X 

SANITY.     See  Insanity. 

SASINE,  1187;  requisites  of  inBtn];ment. 
See  Instrument^  Titles  to  Land  Act. 

SCIENCE,  Books  of,  are  not  evidence, 
1178;  witness  adopting  passages  in 
them,  ib.;  scientific  witnesses,  1994,  see 
'Witness,  Remitting  to  persons  of  skill, 
2000.     See  Remit. 

SCROLL.     See  Draft. 

SEALING  as  a  mode  of  authenticating 
deeds,  636  ;  when  it  may  be  mado 
essential,  744,  773,  902;  sealing  no- 
tarial instruments,  1197 ;  Scotch  Court 
will  direct  extract  of  their  decree  to  Ihj 
scaled  in  order  to  be  evidence  in  foreign 
Court,  1284 ;  how  far  sealed  exemplifi- 
cations of  foreign  decrees  are  evidence, 
1284;  cancelling  deed  by  cutting  off 
the  seal,  744,  778,  902. 
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SECONDARY   evidence.      See   Bett  evi- 
dence, Copiett  Hearsay,  VaroU, 
SECUlilTlES,    Heritable,   must    be    in 
writing,    547 ;    competency    of    parole 
proof  that   title   ez  facie  absolute  id  a 
stcurity,  164,  177  ;  registration  to  com- 
plete security  over  shares  of  a  ship,  1 116. 
See  Eegitlry. 
SEMIPLENA  probaiio  of  furnishings  by 
nurchant,    1616 ;    of    paternity,    1619. 
Set'  Oath  in  SupplemefU. 
SEDITION  —  Proving    expressions    not 
libelled  on,  in  order  to  .show  animus  of 
those  in  question,  86.     See  Treason. 
SEPARATION,  Evidence   in   actions  of. 
S(!e  Consiatorial  Causes;  Effect  of  sejwi- 
rution   in  overcoming  the  presumption 
pater  eat,  &c.,  328. 
SEQUESTUATION.     See  Bankrupt. 
SERVANTS'  wages,    triennial    prescrip- 
tion of,  476.     See  Prescription, 
SERVICE  of  Heirs — Burden  of  proof  in 
competing  services,  3 ;  recording  of  re- 
tours  and  decrees  of  service,  1102  ;  ex- 
tract from  register,  1267  ;  how  far  com- 
peting heirs  are  entitled  to  access  to 
ancestor's  charter-chest,  1340. 

Contracts  of,   when   provable  by 

parole,  663  ;  writing  required  if  service 
for  more  than  a  year,  664  ;  yet  rei  inter- 
ventus  on  verbal  contract  will  make  it 
eifectnal,  t6.,  832.     See  Bei  Interrentus, 

Of  diligences,   &c.     See  Citaiiun, 

Execution,  Messenger. 
SERVITUDE  cannot  be  constituted  by 
parole,  647 ;  eil'ect  of  possession  f<^r 
prescriptive  period  in  proving  right  of 
way,  332;  burden  of  proof  in  such 
cases,  3  :  competency  of  proving  posses- 
sion by  other  inhabitants  of  burgh  in 
claim  of  servitude  by  one  of  them,  20  ; 
in  questions  of  public  road,  the  traflic 
by  any  person  is  evidence,  t/». 
SHIPS,  Contract  of  sale  and  affreight- 
ment of,  must  be  in  writing,  666 ;  con- 
tract to  carry  goods  may  be  constituted 
and  proved  orally,  ib.\  registry  of  ships, 
1 1  Ob.  ^e  Begiatry. 
SILENCE,  how  far  it  implies  admission, 

14bO. 
SKILLED  Witness,  1994.    See  Witness, 

Science, 
8L AN  DER.     See  Defamation, 
SLEEP,  Confessions  and  disclosures  made 

during,  1463. 
SOCIUS  Crimmis,  his  admissibility  and 
cretlibility  as  a  witness,  1694,  et  seq. 
See  Witness. 
STAMP,  How  far  required  for  admissi- 
bility of  writings,  9b7,  et  acq.;  statutes 
regarding,  978 ;  will  Court  follow  opin- 
ion of  English  lawyer  as  to  whether  a 
certain  English  deed  ret^uires  a  stamp  ? 
1989,  note;  stamp  is  affixed  or  impressed. 


STAMP  Continued— 

98*.* ;  bunkers  may  compound  for  stam|)s 
to  bills  and  notes,  990 ;  compounding 
for  stamps  to  transfers  of  bonds  and 
mortga;<<'S,  ib.;  stamp  is  effectual  if 
sufficient  in  amount,  unless  specially 
appropriated,  991 ;  adhesive  stamps  for 
policies,  receipts,  and  drafts,  ib.;  stamp- 
ing duplicates  and  Counterparts,  992; 
taking  opinion  of  stamp-office  authori- 
ties as  to  stamp  requirc^i,  993  ;  number 
of  stanii«  required,  996-7,  note  * ;  stamp 
on  which  unexecuted  deed  has  been 
written  may  be  used  for  another,  998 ; 
what  effect  writing  a  second  deed  has 
on  st4imp  which  is  good  for  the  first 
deed,  ib.;  incompetent  to  write  any  part 
of  deed  on  pajHT  which  never  bore  a 
stamp,  999 ;  effect  of  alterations  in 
making  new  stumps  requisite,  1000; 
effect  of  alterations  on  bills  and  notes, 
ib.     See  Bills. 

How  far  required  for  foreign  deeds 

and  bills,  989,  1001.     Si-e  Foreign. 

Where  there  is  trace  of  a  stamp  it 


will  be  presumed  sufficient,  160,  lOOo, 
note ;  where  secondary  evidence  of  lo>t 
deed  admitted,  it  will  be  presumed  that 
original  was  stamped,  ib.,  1314;  but 
prebumption  may  be  overcome,  ib. 

-  Vustamped  deed  admitted  to  prove 


collateral  facts,  1006;  admissibility  of 
unstamped  deed  in  criminal  cases,  1U12 : 
it  may  be  used  by  witness  to  refresh 
his  memory,  1014,  2007.  See  Meno- 
randa. 

It  IB  pars  Judicii  to  enforce  Stamp 


Acts,  1016;  and  objections  founded 
on  them  do  not  require  to  be  pleaded, 
ib. 

Impressing  stamps  after  execution 


of  deeds,  1016 ;  bills,  991,  ib.;  receipts, 
1016 ;  charter  pcoiies,  i^.;  bills  of  lad- 
ing, ih.;  policies  of  insurance,  i/t,;  proxies 
to  attend  meetings  of  joint-stock  com- 
panies, t^.;  agreements,  1017;  attested 
copies  of  deeds,  ib.;  deeds  executed 
abroad,  t6.;  receipt  and  stamp  for  penalty 
paid  on  subsequent  stamping,  1018 ; 
deed  stamped  ex  post  facto  is  effectual  as 
if  originally  written  on  stamped  paper, 
1019.  At  what  stage  of  the  caase  sub- 
sequent stamping  is  admissible,  1020; 
how  far  it  vali<late8  diligence  and  pro- 
cedure on  deed  unstamped,  1021. 

-  Want  of  a  stamp  is  fatal  to  deed. 


but  obligation  may  be  proved  aliunde, 
1022  ;  what  mode  of  proof  competent  in 
such  cases,  ib.;  parole  of  eontcuis  of 
unstamped  deed  is  inadmibsible,  114, 
1022. 
STATEMENT  of  party  in  his  own  favour. 
1376,  et  seq.,  see  Party:  to  his  own  pre- 
judice, 1387.     Sec  AdmtMtun, 
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STATIONERS'  COMPANY,  Register  of. 
See  Copyright, 

STATUTES.     Sec  Acts  of  Parliament. 

STIPENDS,  Qinquonnial  Prescription  of, 
404.     See  Prucription, 

SUBMISSION,  Proof  of,  regarding  heri- 
tage, 660 ;  regarding  moveablea,  669. 
How  far  writiugH  in  submiBsiona  are 
privileged,  781,  783,  note  ». 

Referring  issues  to  arbiters,  1918 ; 

examination  of  witnesses  in  submission, 
1922 ;  recovery  of  writings  in,  1367, 
1898 ;  enforcing  attendance  of  witnesses 
in,  1897  ;  where  witness  resides  in  Eng- 
land or  Ireland,  1366,  1898. 

Decree -arbitral.     See  Decree, 

SUBSCRIPTION.  See  Authentication, 
Writings, 

SUNDAY,  Deed  executed  on,  is  valid, 
717. 

SUPPLEMENT.   See  Oath  in  Supplement, 

SWEARING.     See  Oath, 

TACK.     See  Lease. 

TECHNICAL  terms  in  writings  may  bo 
explained  by  parole,  194,  et  seq.  See 
Parole. 

TENOR,  Action  of  proving  the,  1287,  et 
seq.;  its  puq)ose,  ib.;  in  what  courts 
competent,  1287;  its  competency  in 
regard  to  different  kinds  of  writings, 
1288 ;  as  to  holograph  writings,  1289 ; 
for  restoring  an  obliterated  clause  or 
signature,  1290;  or  a  document  torn 
in  pieces,  t6.  When  tenor  of  writings 
may  be  proved  incidentally,  and  when 
action  is  required,  1291.  When  the 
action  is  required  in  Exchequer  cases, 
148,  1294.  What  the  summons  must 
contain,  1298. 

Libelling  and  proving  casus  amis- 

sionis,  1299 ;  of  bonds,  bills,  and  other 
writings  usually  extinguished  without  a 
written  discharge,  ib.;  difficulty  in  regard 
to  wills,  1301 ;  casus  amissionis  of  dispo- 
sitions, marriage  contracts,  and  other 
deeds  not  usually  extinguished  witliout 
writing,  1803-5 ;  of  heritable  bonds, 
1304 ;  of  deed  destroyed  by  depositary, 
1806,  see  Delivery ;  of  deed  injured  in 
the  register,  1299  ;  or  accidentally 
burnt,  ib.;  of  document  appearing  to 
have  been  destroyed  for  cancellation, 
1800.     See  Cancellation. 

Mode  of  proving  the  tenor,  1807  ; 


evidence  prout  de  jure  admitted,  ib.\  ex- 
cept in  proving  homings  and  executions, 
ib.,  1288 ;  proof  of  the  tenor  by  written 
adminicles,  1808;  by  writing  supple- 
mented by  parole,  1309  ;  by  parole  with- 
out writing,  1310;  it  is  not  necessary 
that  witness  should  depono  to  precise 
words  of  deed,  1311 ;  special  proof  of 
clauses  of  style  will  be  dispensed  with. 


TENOR  Omtinued— 

ib,;  how  far  necessary  to  libel  and  prove 
attestation.  1812;  or  date  and  place  of 
subscription,  1313 ;  proving  that  deed 
was  stamped.  1814  ;  is  witness  who  can- 
not read  admissible  to  prove  the  tenor? 
1316  ;  examining  the  witnesses  on  oom- 
mission,  1316 ;  how  far  agent  is  bound 
to  disclose  tenor  of  his  client's  writings, 
1873,  see  Confidentiality. 

Effect  of  decree,  1317  ;  extract  of 

it  is  probative,  ib,;  but  does  not  exclude 
challenge  on  ground  of  forgery  or  fraud, 
1318;  its  effect  in  excluding  defence 
that  the  original  writing  was  retired  or 
cancelled,  ib.;  or  was  destroyed  by  de- 
positary, 1319,  see  Delivery;  its  effect  in 
preventing  decree  of  certification  in  ac- 
tions of  rednetion-improbation,  1320; 
difficulty  in  extricating  mutual  actions 
of  proving  the  tenor  and  improbation, 
1321 ;  where  tenor  of  deed  in  hands  of 
a  depositary  is  proved,  only  one  extract 
will  be  given  out,  to  be  deposited  with 
same  person,  1322 ;  decree  of  proving 
the  tenor  against  one  oo-obligant  is  in- 
effectual against  another,  1323. 

Admissibility   of   secondary    evi- 


dence to  prove  tenor  of  writing  lost  or 
witliheld,  143,  see  Copy,  Parole, 

TESTAMENT.     See  WiU. 

TESTING  CLAUSE  of  deeds,  708 ;  enu- 
meration of  pages,  704;  errors  in  enu- 
meration, ib.;  naming  and  designing  the 
writer  of  the  deed,  707  ;  must  writer  of 
testing  clause  be  designed  ?  709 ;  men- 
tioning the  fact  of  subscription,  712; 
where  the  deed  was  signed  notarially, 
672 ;  mentioning  date  and  place  of  sub- 
scription, 714 ;  names  and  designations 
of  witnesses,  719 ;  marginal  additions, 
erasures,  &c.,  724,  884,  see  Vitiations; 
of  completing  the  testing  clause,  726, 
728,  729,  note  17 ;  alterations  in  testing 
clause,  886,  see  Writings;  testing  clauae 
to  notarial  instruments  in  the  new  form, 
1200,  1203;  in  action  of  proving  the 
tenor  it  is  not  necessary  to  prove  the 
tenor  of  the  testing  clause,  1312. 

THEFT— Charge  of  robbery  is  not  sub- 
stantiated by  verdict  of  guilty  of  theft, 
58 ;  does  the  same  rule  apply  to  charge 
of  stouthrief  ?  69 ;  and  case  of  evidence 
from  recent  possession  of  stolen  goods, 
834;  in  several  thefts  of  same  character 
and  about  same  place,  will  one  witness 
to  each  suffice  ?  2041 ;  peculiar  cases  of 
circumstantial  evidence  of  theft,  283; 
must  stolen  article  be  produced?  2047  ; 
identification  of  it,  2063 ;  see  Production. 

TITLES  to  Land  Act,  710,  note  »»,  1187. 
note  ^. 

TOMBSTONES— Their  admissibility  in 
questions  of  pedigree,  1176. 
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THAN  SUM  PT,  action  of;  its  object  and 
competency,  1824 ;  procedure  in  it,  ib.; 
effect  of  decree,  1825 ;  transumpt  of  lodt    - 
or  mutilated  register  of  births,  &c.,  com- 
pt'tent  on  aummary  petition,  1326 ;  no- 
tarial copies  of  documents,  1827,  see 
Copies^  Foreign. 
TREASON,  shifting  burden  of  proof  in 
trial  for,  14 ;  where  several  overt  acts  of 
same  treason  are  charged,  one  witness  to 
each  act  is  full  proof,  2040.  see  Sedition. 
TRIAL — Different  tribunals  before  which 
cases  are  tried,  1912 ;  separation  of  trials 
of  prisoners  to  allow  of  their  being  wit- 
nesses for  each  other,  1699,  see  Ezamina- 
Hon,  Production. 
TRUST  qualifying  a  right   absolute  ex 
facie  can  only  be  proved  by  writ  or  oath, 
673 ;  act  16%,  cap.  16,  fixing  this  rule, 
ib.\  it  applies  to  trusts  in  moveables, 
576 ;  and  where  the  right  is  derived 
from  a  third  person  by  desire  of  the 
beneficiary,  ib.\  parole  is  admissible  to 
prove  spontaneous  interferei^ce  of  trus- 
tee, 576 ;   or  his  improperly  taking  a 
right  in  his  own  name,  ib.\  and  to  prove 
that  right  or  bill  in  name  of  a  copartner 
belongs  to  the  company,  577  ;  does  the 
act  1696  apply  to  questions  between  the 
trustee  and  third  parties  ?  578 ;  it  does 
not  apply  to  allegations  of  fraud,  ib.\ 
the  trustee  may  prove  prout  de  Jure  that 
his  right  is  only  a  trust,  580  ;  trust  may 
be  proved  by  any  probative  or  holograph 
writ  which'  infers  it,  581 ;  will  a  writ 
not  holograph  or  tested  Bu£Qce  ?  582, 
583,  note  ^ ;  must  the  writ  be  subscribed 
by  the  trustee,  588,  note  * ;  trust  may 
be  proved  by  admissions  on  record,  584  ; 
and  where  trust  is  indicated  by  writ,  its 
conditions  may  be  ezpiscated  by  proof 
prout  dejwre,  585 ;  parole  is  not  rendered 
admissible  by  the  grantee  acknowledging 
that  the  value  narrated  was  not  given, 
16 ;  a  trust-deed  blank  in  the  names  of 
the  trustees  is  null,  651;  how  far  blanks 
in  the  trust  purposes  are  fatal,  646-47  ; 
what  if  the  trustees  are  authorised  to  fill 
up  the  blanks?  646. 
TRUSTEE,  competency  of  referring  to 
oath  of,   1546,  1586.  1606,  see   Oath; 
how  far  admissions  by  a  trustee  affect 
the  estate,  1466,  see  Admiaeions. 
TUTOR— Proof   of   appointment    of,  by 
copy    letters  of   tutory   certified  from 
Chancery,  1255;  comiietency  of  refer- 
ence to  tutor's  oath,  1545, 1588, 1607-8, 
see  Oath;  of  the  rule  tutor  preaumitur  in- 
tu9  habere  ante  redditaa  rationee^  897  ;  how 
the  presumption  may  be  overcome,  400. 
TUTORING    Witnesses,    its    effects    in 
rendering  them  inadmissible,  1744;  un- 
authorised inference  by  third    parties 
does  not  disqualify,  ib.;  acts  which  tend 


to  tutoring  dirtqualify  the  witness,  al- 
though they  arise  merely  from  cureleh:^- 
nosd.  1745  ;  unsuccessful  attempts  to 
tut<)r  disqualify,  1747  ;  how  the  objection 
may  be  proved,  1818,  1828. 

ULTRONEOUSNESS  used  to,  but  docs 
not  now,  render  witness  inadmissible, 
1785. 

USAGE  of  trade,  see  Custom. 

VALUATION  ROLL,  1162,  note  K 
VARIANCE  between  the  allegation  and 
the  proof.  52 ;  material  variations  are, 
slight  variations  are  not,  fatal,  ib.;  illus- 
trative cases.  ib.y  et  eeq.;  where  the  varia- 
tion is  in  the  ground  of  action.  53  ;  in 
the  character  in  which  pursuer  siioh,  54  ; 
in  which  defender  is  sued,  ib.;  where  it 
is  in  an  essential  part  of  the  description 
of  the  matter  libelled,  55 ;  in  the  pliice, 
ib.;  or  date,  56;  a  verdict  finding  only 
a  part  of  the  issue  proved  is  good  unless 
the  omission  alters  the  nature  of  the 
case,  57,  see  Inue. 

Cases  of  variance  are  dealt  with 

strictly  in  criminal  prosecutions,  58 ; 
where  the  jury  find  a  different  crime 
proved  from  that  averred,  ib.;  where  they 
find  a  smaller  crime,  59 ;  where  they 
find  it  as  committed  at  a  different  time 
or  place,  60 ;  variance  as  to  the  subject 
of  the  crime,  61. 

-  Court  may  direct  jury  to  find 


special  verdict  in  cases  of  supposed  vari- 
ance, 62 ;  and  in  ciril  cases  may  direct 
a  fact  not  within  the  issue  to  be  found 
by  jury,  and  indorsed  on  the  isnue,  63. 
>  Difference  between  English  and 


Scotch  law  on  these  points,  64. 
VERDICT— When  it  is  delivered  orally, 
and  when  in  writing,  47 ;  advantages  of 
the  former,  ib.;  judge  may  re-inclose 
jury  where  verdict  is  ambiguous,  or  does 
not  meet  the  issue,  ib.;  the  verdict  must 
be  entered  on  record,  ib.;  after  having 
been  read  aloud  and  assented  to  by  jury, 
t6.;  when  it  may  be  returned  by  a 
majority,  47,  note  > ;  recorded  veniict 
cannot  be  contradicted  by  proving  jury 
did  not  voluntarily  agree  to  it,  48, 1071 ; 
or  that  they  understi>od  mitigated  find- 
ings would  have  save<l  prisoner  from 
capital  punishment,  48, 1071  ;  nor  can 
a  recommendation  to  mercy  be  added 
to  it,  48,  1071 ;  extrinsic  evidence  of 
what  the  jury  intended  to  find  is  inad- 
missible, 48,  1064;  yet  clerical  errors 
may  be  corrected.  49.  1075 ;  what  if  it 
is  alleged  that  "  not "  was  omitted  in 
recording  verdict  of  not  guilty?  49, 1072; 
in  civil  trials  may  ambiguous  verdict  be 
corrected  from  notes  of  presiding  judge? 
50,  tft.,  note  *,  1074  ;  an  erroneous  entry 
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VEUDIOT  Continued^ 
of  ii  verdirt  may  be  corrected,  but  not  a 
bad  vprdint,  60,  note  • ;  reconled  verdict 
may  Ih5  chjtlleiifjod  on  pnmnd  that  jury 
ciut  lutd  for  it,  48,  IOC? ;  or  were  tain- 
l«red  with,  and  miaconducted  them- 
selves, f*.;  or  that  verdict  wa*  recorded 
without  IxMT)^  read  over  in  Court  and 
assented  to,  48,  1067  ;  admissibility  of 
jud^e  as  witness  on  such  matters,  1888 ; 
admissibility  of  jurors,  1889,  see  Jud^e, 
Jurors. 

Proving  the  substance  of  the  issue, 

66,  eC  seq.,  see  /mm*. 

Variance  between  the  libel  or  issue 


and  the  verdict,  62.  see  Variance, 

Is  the  verdict  in  one  case  admis- 


sible as  evidence  in  another  case  invol- 
vino:  same  facts?  1081. 

VITIATION  in  tubtiantialihuM  of  a  deed  is 
fatal,  871  ;  and  is  presumed  to  have 
been  made  after  subscription,  293 ;  ap- 
plication of  the  rule  to  vitiations  in  de- 
scribing the  subject,  872 ;  in  the  gran- 
tee's name,  878 ;  in  the  duration  of  the 
right,  876 ;  in  its  conditions,  876 ;  in 
the  name  of  an  instrumcntary  witness, 
878 ;  cases  where  vitiations  have  been 
overlooked,  879 ;  where  they  occurred  in 
mentioning  the  number  of  pages,  ib.\  or 
the  date,  880 ;  vitiation  in  mbstantiali- 
Ints,  although  evidently  a  clerical  mis- 
take, is  fatal,  876 ;  words  on  erasure  in 
deed  of  entail  to  be  held /mho  non  acriptia^ 
876,  note  » ;  the  Court  is  not  to  presume 
that  there  were  originally  on  the  erased 
space  words  destructive  of  the  entail,  t6., 
case  of  GoUan  v.  (Jollan,  p.  1199 ;  what 
if  it  is  said  that  the  vitiation  was  made 
by  the  party  who  afterwards  founds  on 
it?  881;  as  to  vitiations  in  holograph 
deedfl,  see  Holograph;  how  far  vitiations 
in  notarial  instruments  are  fatal,  882, 
1208;  vitiation  in  one  part  of  a  deed 
consisting  of  independent  members, 
888 :  vitiation  in  bills  and  notes,  889, 
see  BilU. 

Alterations,  if  mentioned  in  test- 
ing clause,  are  harmless,  724,  884  ;  mode 
of  mentioning  them,  724 ;  it  must  ap- 
pear that  they  were  made  before  sub- 
scription, 884;  less  strict  rules  as  to 
alterations  in  the  testing  clause,  886 ; 
vitiations  in  one  duplicate  copy  of  deed 
are  not  fatal,  although  not  mentioned 
in  testing  clause,  886 ;  how  far  can  vitia- 
tion in  one  part  of  a  deed  be  obviated  by 
referring  to  other  parts  of  it  ?  887  ;  parole 
is  inadmissible  to  prove  that  alterations 
were  made  before  subscription,  888,  see 
Testing  Clause, 

—  Can  a  vitiated  deed  be  homolo- 
gated? 868. 


WAGES,  Triennial  prescription  of,  47G» 
see  Prescription, 

WARRANDICE,  Burden  of  proving,  6. 

WAY,  Right  of,  see  Servitude. 

WIFE.  See  Husband  and  Wife,  Marriage, 
Ratification. 

WILL,  competency  of  parole  to  prove, 
629 ;  will  oy  person  who  cannot  write 
may  be  signed  by  one  notary  and  two 
witnesses,  767 ;  clergymen  may  act  aa 
notaries,  676,  768;  what  writings  are 
privileged  as  wills,  769 ;  wills  must  bear 
that  clergyman  or  notary  was  authorised 
in  sign,  770 :  how  they  should  sign,  ib.% 
may  they  sign  after  the  testator's  death? 
1*6.;  wills  are  invalid  if  not  holograph  or 
formally  authenticated,  »&.,  771 ;  mutual 
will  holograph  of  one  of  the  parties  ius- 
tained  on  his  death,  772 ;  will  must  be 
executed  as  a  finished  writ,  773 ;  an  in- 
formal will  cannot  be  set  up  by  ret  inUr- 
venlus,  774 ;  but  homologation  by  the 
heir-at-law  may  bar  challenge  of  it,  t6.; 
will  does  not  require  to  be  delivered, 
938. 

Codicil  must  be  holograph  or  pro- 
bative, 810.  Informal  codicil  validated 
by  executing  a  subsequent  one  on  same 
piece  of  paper,  809. 

is  ineffectual  as  a  conveyance  of 

heritage,  1031 ;  but  may  operate  indi> 
rectly  as  such  by  means  of  a  trust,  ib.; 
or  under  the  doctrine  of  approbate  or  re- 
probate, when  the  heir-at-law  claims 
legacies.  1082. 

Foreign  wills,  1027,  1034,  1042. 

note  i<>.  Foreign  probate,  1284.  See 
Foreign. 

by  a  British  subject  is  well  exe- 


cuted if  made  according  to  the  forms  of 
the  place  where  it  was  made,  or  where 
the  testator  had  then  his  domicile,  or  of 
that  part  of  Her  Majesty's  dominions 
where  he  had  his  domicile  of  origin, 
1042,  note  lo. 

Proving  the  tenor  of  lost  or  muti- 
lated wills,  1301,  1302.     See  Tenor. 

WITNESS— Admissibility  of  witnesses  in 
different  actions, — ^to  prove  the  contents 
of, — ^and  to  modify  or  explain,  writings, 
see  Parole.  Their  admissibility  to  con- 
tradict records,  see  Record.  General 
rule  as  to  who  are  admissible  as  wit- 
nesses, 1670. 

Objection  to  admissibUiiy  on  ground 

of  non-age,  1671 ;  in  criminal  cases, 
1672 ;  in  civil  cases,  1674 ;  as  to  instru- 
mentary  witnesses,  689,  ib.\  how  com- 
petency of  a  young  witness  is  ascer- 
tained, 1676;  pupil  witness  is  examined 
on  declaration,  1677;  English  law  on 
these  points,  1678. 

Objected  to  on  ground  of  insanity, 

1680. 
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: Deaf  and  dumb  witnesses,  when 

admifisible,  1686 ;  how  examine>d,  1687. 
AtheiBts,  ezdufli^^n  of,  1683;  how 


Atheism  is  proved,  1689. 

Aocomplioes,  admissibility  of,  1694 ; 

Crown^  adducing  them  discharges  from 
penal  consequences,  t&.;  does  this  hoU 
in  regard  to  a  peer  or  a  soldier?  ib, 
(note) ;  private  prosecutor  adducing 
aodus  does  not  discharge  him,  1696; 
Law  of  England  on  these  points,  1696 ; 
credibility  ai  §oeiui,  1698 ;  prisoner  may 
adduce  as  witness  for  him  another  in- 
dicated on  same  libel,  ib,;  provided  he 
geta  the  trials  separated,  t&.,  1699 ;  how 
nr  can  >om»  decline  answering  ques- 
tions which  criminate  him,  2018 ;  one 
who  has  been  adduced  as  ioemt  may  be 
examined  judicially  in  subsequent  civil 
action,  189(8.  Is  nference  to  his  oath 
competent?  1650. 

Parties  to  the  cause,  how  far  ad- 
missible, 1708;  in  consistorial  cases, 
1704 ;  in  criminal  cases  the  prosecutor 


is  admissiUe,  1707 ;  but  the  prisoner  is 
not,  ib.;  defender  is  admissible  in  civil 
action  laid  on  delicts,  but  may  decline 
answering,  1709;  deposition  of  opponent 
as  a  witness  is  not  equivalent  to  his  oath 
on  reference,  1710 ;  but  reference  can- 
not afterwards  be  made  to  his  oath, 
1711.  Party  conducting  his  case  as  an 
advocate  may  adduce  himself  as  a  wit- 
ness, 1712.  Evidence  of  a  party-wit- 
ness is  not  ftdl  proof,  1718 ;  its  oredi- 
biUty,  ib. 
Relations  of  the  parties  inadmis- 
sible in  dvil  cases  under  old  law,  1714; 
but  were  admissible  in  criminal  cases, 
«&.;  husband  and  wife  were  almost  al- 
ways inadmissible,  1716 ;  but  wife  ad- 
mitted for  husband,  in  case  of  murder, 
to  prove  that  he  found  the  deceased  in 
adultery  with  her,  ib.  Husband  and 
wife  are  admissible  against  each  other 
in  prosecution  foar  injury  by  the  one  to 
theo^er,  1717  ;  and  cannot  decline  an- 
swering, 1728.  The  first  husband  or 
wife  is  inadmissible  in  case  of  bigamy, 
1717;  the  second  is  admissible,  ib. 
Child  used  to  be  allowed  to  decline  giv- 
ing evidence  against  parent,  1719 ;  and 
the  law  exercised  the  option  for  a  pupil 
diild,  I*.  The  privilege  is  now  abo- 
lished, 1720.  Relations  are  now  ad- 
missible in  all  civil  and  criminal  cases, 
A.;  husband  and  wife  still  incompetent 
in  consistorial  cases,  1721 ;  and  in  cri- 
minal cases,  except  where  admitted  un- 
der former  law,  ib.  Husband  or  wife  of 
one  of  several  prisoners  is  inadmissible 
BB  witness  for  any  of  them,  1786 ;  they 
are  excluded  whether  marriage  regular 
or  not,  1726.     How  the  marriage  is 

VOL  U. 


WITNESS  OimHmud^ 
poved,  1726.    They  may  be  shown  to 
jury  for  identification,  1727.    Effect  of 
relationship  on  credibility  of  witnesses, 
1728. 

Agency  and  partial  counsel  used 

to  disqualify,  1780;  the  objection  is  now 
abolished,  ib.\  agent  in  the  cause  is  now 
admissible,  ib.;  except  in  consistorial 
causes,  ib.  Agent  admissible  in  these 
to  prove  certain  facts,  1781.  Effect  of 
agency  on  credibility,  1782. 

Bribery,  and  promise  of  reward, 

disqualify,  1786 ;  'so  does  nnsuccessftil 
attempt  to  bribe,  i^.;  but  only  if  brought 
home  to  adduoer,  1786 ;  what  amounts 
to  bribery,  1787.  A  fair  allowance  for 
expenses  does  not,  ib. ;  and  the  allow- 
ance to  foreign  witnesses  may  be  liberal , 
ib.  In  cases  of  combination.  Grown 
may  promise  to  witnesses  for  prosecn- 
tion  protection  and  safe  conduct  out  of 
the  country,  1789, 1904,  0.  Witnesses 
giving  evidence  under  promise  of  re- 
ward by  proclamation.*  are  admissible, 
but  m>t  trustworthy,  1742. 

-  Tutoring  disqualifies  witnees,  1744. 


See  Tutoring,  Precognition. 

'  Having  heard  evidence  of  previous 


witnesses,  how  far  it  disqualifies,  1768, 
60;  party  cannot  require  opponent's 
law-agent  to  remain  out  of  Court,  in 
order  to  be  examined  as  a  witness,  1760. 
Enmity  to  party  against  whom 


witness  is  sdduced  duquSifies,  1761  ; 
enmity  displayed  by  mere  words  doee 
not,  1762;  malicious  expressions  spring- 
ing from  injury  by  the  party  will  ex- 
clude, 1764 ;  this  does  not,  in  general, 
render  inadmissible  the  party  injured  by 
the  crime,  1768;  malice  without  known 
provocation  will  exdude,  if  indicated  by 
actions,  1769;  lapse  of  time  since  the 
malice  was  exhibited  will  restore  admis- 
sibility, 1771 ;  malice  is  often  a  con- 
cocted objection,  1772 ;  in  case  of  al- 
leged adultery,  wUl  malice  on  part  of 
witness  against  paramour  disqualify? 
1774. 

-  Obsolete  grounds  of  exclusion  of 


witnesses,  1776;  in  regard  to  women, 
ib.;  poor  persons,  1776 ;  those  convicted 
of  crime,  1777 ;  a  party's  servants  and 
retainers,  1779 ;  his  tutors  and  curators, 
1780;  persons  interested  in  the  issue, 
1781 ;  ultroneous  witnesses,  1786. 

Witnesses  disqualified  as  to  one  of 

several  parties,  are  so  as  to  all,  1786; 
but  those  to  whom  the  objection  does 
not  apply  may  get  the  trials  separated, 
1788 ;  application  of  these  rules  in  civil 
cases,  1789. 

Admissibility  of  judge  on  matters 

which  occurred  before  him,  1888;  of 
jurors  on  such  matters,  1886 ;  of  mem- 
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WITNESS  CorUmutd-^ 
bera  of  Parliament  on  proceedings  in 
Parliament,  1844. 

— —  Witnesses  otherwise  inadmissible, 
how  far  received  where  there  is  penuria 
iettium,  1791,  1884. 

Objectumi  to  th$  credibility  oi,  1798; 

how  far  their  character  can  be  im- 
pugned, 1799,  see  Character »  Proving 
that  they  committed  crime,  1794,  see 
Crime,  Effect  of  contradictions  in  de- 
position, 2806 ;  of  contradictions  by  other 
witnesses,  t6.,  2024,  2044 ;  of  proving 
that  witness  made  a  contradictory  state- 
ment on  a  previous  occasion,  1806 ;  how 
far  can  a  party  assail  the  credibility  of 
his  own  witness,  1809. 

Time  for  tUding  objections  to  wit- 
nesses, 1814;  mode  of  proving  them, 
1818. 

■  Meant  of  eompeUing  witness  to  at- 
tend, 1887,  see  Citation,  JHUgenee, 
Forcing  the  attendance  of  witnesses  in 
England  or  Ireland,  1894,  see  Foreign. 
Sheriff  citing  witness  in  another  county, 
1892;  Circuit  Court  citing  witnesses  be- 
yond its  jurisdiction,  1898 ;  compelling 
attendance  of  witness  before  arbiter, 
1898,  see  Arbiter;  before  Church  Court, 
1900;  before  Court-Martial,  1902. 
Where  witness  disobeys  citation,  he  may 
he  apprehended  on  second  diligence, 
1908 ;  may  witness  be  secnred  where  it 
18  expected  he  will  abscond?  1904;  what 
if  there  is  reason  to  fear  he  may  be  ab- 
ducted, ib.\  of  requiring  a  party  to  pro- 
duce witnesses  to  be  examined  against 
him,  and  who  are  under  his  authority, 
1907. 

^—  Permmal  protection  of  witnesses 
from  violence  in  political  cases,  1789, 
1904, 10 ;  from  the  diligence  of  credi- 
tors, 1908. 

Examination  of  witnesses,   1912, 

et  9eq,j  see  Examination,  Cross-examina- 
tion.  They  are  examined  separately, 
1972.  How  far  this  applies  to  medical 
and  other  scientific  witnesses,  1978 ;  to 
agent  of  opposite  party,  1760 ;  to  party 
adduced  as  witness  by  opponent,  ib. 
Examination  on  commission,  see  Com- 
mienon.  Taking  depoeitions  to  lie  m 
retentia.    See  D^^oeitiont, 

Witnesses  must  depone  from  recol- 
lection, 2006 ;  but  may  refer  to  memo- 
randa, 2007,  see  Memoranda,  Sqxtrt. 
How  far  they  must  speak  on  matter  of 
fact,  not  of  law,  1987,  see  Law,  Foreign; 
nor  on  matter  of  opinion,  1989.  If  issue 
involves  belief  or  opinion  of  a  person, 
that  of  others  in  same  circumstances 
may  be  proved,  1998.  In  questions  of 
science  or  trade,  evidence  of  opinion 
admitted,  t&.      Evidence  of  engravers 


WITNESS  ( 
and  others  in  questions  of  handwriting, 
926,  see  IToiuiHTftrM^.  Skilled  witneeaes 
should  be  examined  without  encroach- 
ing on  province  of  jury,  1996;  ascertain- 
ing the  facts  on  which  the  witness  forms 
his  opinion,  1998.  Evidence  of  skiUed 
witnesses  is  often  of  little  value,  926, 
1999.  Remitting  case  to  persona  of 
skill,  2000.    See  RemU. 

Swearing  d  witnesses,  1968.    See 

Oath, 

Writing  out  depositions,  2028.   See 

Comnuseion,  Deporitione, 

Nuniber   of    witnesses    required, 

2088.    SeeiVtun^. 

WITNESS  INSTRUMENTARY,  Sub- 
scription of  deed  by,  642,  812,  see  Writ- 
ing. When  they  are  required.  687;  who 
are  qualified  to  act,  689;  how  fax  in- 
terest in  the  writing  disqualifies,  690, 
1781;  how  many  are  required  when 
deed  is  signed  by  party,  692;  when 
signed  notuially,  ib.  They  must  know 
the  party,  693 ;  and  see  him  subscribe, 
or  hear  him  acknowledge  his  subscrip- 
tion, 694.  In  notarial  subscription,  they 
attest  the  authority  to  sign,  696.  In 
improbations.  they  may  be  examined  to 
disprove  their  attestations,  907.  Must 
they  be  examined  in  such  cases  before 
secondary  evidence  is  adduced?  981. 
Value  of  their  evidence,  909.  Dead 
witnesses  are  presumed  to  support  the 
deed.  916,  see  Improbation,  Objec- 
tions to  instrumentary  witnesses  to  fo- 
reign deeds,  1041 .  Must  they  be  exa- 
mined to  prove  such  deed  when  founded 
on  in  this  country?  1086.    See  Foreign. 

WOMEN  used  to  be  inadmissible  as  wit- 
nesses, 1776.  Are  they  competent  aa 
instrumentary  witnesses  ?  689,  ib. 

WHITING.  Rules  as  to  construction  of, 
187,  et  9eq.\  words  are  to  be  construed  in 
their  ordinary  sense,  188;  if  used  in 
peculiar  sense  in  one  part  of  the  deed 
they  may  be  read  in  same  sense  in  other 
parts,  189;  when  parole  and  extrinsic 
evidence  of  meaning  is  admissible,  191, 
et  eeq.,  see  Parole;  when  parole  adinitted 
to  contradict  or  modify  writing,  163,  et 
sea.,  see  Parole;  how  far  oath  of  party 
admissible  for  this  purpose,  289,  see 
Oath.  Construing  deed  with  the  aid  of 
writings  referred  to  in  it,  180,  et  eeq.; 
where  the  reference  is  expressed,  ib.; 
writings  which  refer  to  plans,  ib.;  to  list 
of  debts,  &c.,  ib.;  deed  bearing  to  be  in 
implement  of  previous  articles  of  roup 
or  agreement,  181 ;  when  one  doed  re- 
fers to  another  will  the  main  writing  be 
admitted  without  the  subsidiary  one? 
181 ;  in  order  to  import  a  writing  into 
another,  the  intention  to  do  so  must  be 
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WRITING  Continued^ 

dear  in  the  main  deed,  188 ;  exhibiting 
or  referring  to  a  plan  for  deacription  of 
the  subject,  ib,;  the  reference  may  be 
implied,  184 ;  case  of  writings  executed 
unieo  eontesdu  as  parts  of  one  transaction, 
ib.;  a  revoked  codicil  was  looked  at  to 
explain  the  will,  ib,;  letter  which  the 
grantor  sent  to  the  grantee  when  re- 
turning the  deed  executed,  was  read  as 
qualifying  it,  i&.,  686 ;  how  far  parole  is 
admissible  to  identify  the  writing  re- 
ferred to,  185 ;  proving  that  the  puties 
acted  on  the  wntings  on  the  footing  of 
their  being  combined,  186. 
Private,  requisites  and  authenti- 
cation of,  686,  et  9Bq,    Statutes  on  the 
subject,  687.     Naming  and  designing 
the  parties,  644.    Bla^  in  deeds,  646. 
See  Blank, 

Signing  of,  656 ;  the  sovereign 


superscribes,  ib,;  subjects  subscribe,  ib,; 
the  authentication  is  not  complete  till 
last  page  is  signed,  ib,;  signing  before 
testing  clause  is  completed,  666 ;  sign- 
ing deeds  written  roUways,  667;  was 
sidescription  requisite?  ib,;  subscribing 
each  page  of  deeds  written  bookwise, 
668 ;  person  who  can  write  should  sign 
with  his  own  hand,  660 ;  if  he  is  blind 
he  may  do  so^  or  sign  notarially,  661 ; 
how  peers,  peeresses,  peers'  sons,  and 
bishops  sign,  662;  commoners  must  sign 
with  their  Christian  names,  or  initisJs 
and  surnames,  668;  what  if  signature 
is  illegible,  or  is  mis-spelt  ?  664 :  signa- 
ture by  initials,  666,  784,  790.     See 
Initiah.    Signature  by  a  cross  or  mark, 
667,  784,  790.    What  if  party  stops  or 
dies  before  finishing  his  subscription, 
669 ;  party's  hand  must  not  be  led,  ib,; 
nor  may  he  write  over  a  tracing  of  his 
signature,  670 ;  but  he  may  copy  it  as 
written  by  another  person,  tb,;  subscrip- 
tion by  another  person  not  a  notary  for 
granter  is  incompetent,  671 :  how  far 
homologation  will  validate  it,  ib,;  sub- 
scription must  be  adhibited  to  paper 
alter  deed  has  been  written,  672. 

Notarial  subscription  for  persons 

who  cannot  write,  678 ;  is  not  required 
in  depositions  or  affidavits  by  those  who 
cannot  write,  tft.,  1667 ;  who  are  quali- 
fied to  act  as  notaries,  676,  see  Notary. 
When  clergymen  may  act,  t6.  One  who 
is  not  a  notary  or  a  clergyman  may  not, 
ib.\  two  notaries  are  required,  677 ;  ex- 
cept in  wills,  767 ;  notarial  subscription 
for  one  temporarily  disabled  from  writ- 
ing, 678 ;  for  one  falsely  stating  that  he 
cannot  write,  ib.;  notary's  knowledge 
that  party  authorising  subscription  is 
the  granter  of  the  de^,  680 ;  must  the 
party  touch  the  notary's  pen  in  token  of 


WRITING  Continued- 
authority?  681;  can  deed  signed  by 
only  one  notary  and  two  witnesses  be 
set  up  by  proof  that  the  subscription  was 
authorised  ?  814 ;  the  notaries  must 
sign  unico  conieziUj  682 ;  testing  clause 
of  deed  signed  notarially,  ib,;  the  autho- 
rity, &c.,  of  the  notaries  is  set  forth  in 
a  docquet,  688 ;  must  the  docquet,  if 
holograph,  be  signed  ?  ib, 

-t Beading  over  the  deed  before  sub- 
scription is  proper,  but  it  is  not  neces- 
sary, 684;  even  where  the  granter  is 
bUnd,  676, 

Ratification  of  deed  by  married 

women,  786,  see  Ratification, 

'  Competency  of  the  instrumentary 

witnesses,  689,  see  WitneUj  Inttntment" 
ory, 

■  The  witnesses  must  sign  with  their 
own  hands,  698 ;  they  may  not  sign  by 
initials,  ib,;  not  necessary  to  add  **  wit- 
ness "  to  signature,  ib,;  when  they  re- 
quire to  sign  only  once  to  deed  sub- 
scribed by  several  parties,  700;  may 
they  sign  ez  intervaUo  f  701 ;  what  if 
they  sign  in  anticipation  of  party's  sub- 
scription ?  ib, 

■  Testing  clause,  its  requisites,  708, 
see  Testing  Clauee. 

'  Each  page  should  be  numbered, 

648, 786 :  and  the  number  mentioned  \a 
the  testing  clause,  648,  708,  see  Teuiiff 
Clauee. 

■  Marginal  additions,  724,  780,  see 
Marginal;  interlineations  should  be 
signed  by  party,  and  mentioned  in  test- 
ing clause,  784. 

What  if  additional  solemnities  are 


required  by  private  arrangement?  748 ; 
where  a  pa^y  added  to  his  will  "  in  tes- 
timony whereof  I  set  my  seal,"  &c.,  and 
aftervrau^  cut  off  the  seal,  744,  902; 
where  a  contract  of  joint-stock  company 
prescribes  a  particular  form  for  transfers, 
746 ;  observance  of  such  form  is  not  es- 
sential to  obligation  to  transfer,  t^.;  it 
may  be  waived  by  the  company,  947. 

Writings  which  do  not  require  the 

statutory  solemnities,  748,  et  eeq,;  deeds 
not  of  great  importance,  ib,;  holograph 
writings,  761,  see  Holograph;  testamen- 
tary writings,  see  WiUe;  how  far  dis- 
charges are  privileged,  776 ;  writings  in 
submissions,  781,  see  iSubmieeions;  writ- 
ings in  re  mereatoria,  784;  these  may 
be  signed  by  initials,  666,  784,  798 ;  or 
by  cross,  667,  784,  798 ;  are  they  proba- 
tive of  their  dates?  786;  what  writings 
fall  under  this  class,  786 ;  privilege  of 
docqueted  accounts,  788,  see  Accounts; 
of  bills  and  promissory-notes,  792,  see 
BilU;  requisites  of  writing  required  to 
prove  trust,  681,  see  ZVutt;  of  writings 
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WRITING  ( 
to  prove  debts  falling  nndar  short  pn- 
soriptions,  449,  6<H,  see  Pre§enption.  . 

~-*—  Defects  in  the  solemnities  of  deeds 
cannot  be  obviated  by  parole  of  authen- 
ticity, 812 ;  or  by  admissions  on  record, 
or  in  oath  on  reference,  818 ;  how  far 
this  holds  in  deeds  signed  notarially, 
814 ;  defects  ^  authentication  may  be 
obviated  by  rei  inierventua,  816,  see  Mei 
mterveniut;  and  by  homologa^n,  862, 
see  HomciogaHon. 

informal  writing  referred  to  in  for- 
mal deed,  808 ;  deeds  executed  at  the 
same  time,  and  referring  to  each  other, 
i7;.:  will  or  trust-deed  referring  to  lega- 
cies, &c.,  in  improbative  writing,  t&.; 
holograph  codicils  on  same  paper,  only 
the  last  being  signed,  t6.;  reference  to  a 
aepaiate  writing  unsigned,  809 ;  whero 
a  deed  refers  to  a  writing  to  be  preparod 
afterwards,  810  and  note  i* ;  nnattested 
iiodieils,  810 ;  an  informal  docnment  is 


WRITING  Ctmtmusdr^ 
not  validated  by  bmng  merely  nfoied 
to  narratioe  in  a  formal  deed,  811. 

Vitiations   in  writing,  871,  see 

VituUim, 

-Mutilation  of  deed  in  order  to  eaii- 


eel,  901,  see  CaneeOatioiL 
— ^  Improbation  of  deed  formerly  an- 
thenticated,  907,  see  Impnbaiion,  Hand' 
wrUmg,  Fpfgtry, 

'  Delivery  of  deed,  984,  sT  uq.^  see 


DfHifotry, 
-^—  Aoo^tance  of  deed,  988,  «f  m;^ 

see  AcoepUiiMit, 

Stamps  to  deeds,  987,  see  Slamf. 

-  Production  of  writings,  see  JSTomt, 


PtftdnMetum. 

'  Questions  of  international  law  as 


to  the  authratieation  of  deeds,  1024,  i 
WRONG,  proof  of,  «B8,  see  Frmd. 
YOUTH.    Bee  Mkm,  FupU,  WUnm, 


FINIS. 


fOflK  fiAtTBB,  PtIINtSn,  JAXIS  COURT,  dXA]>  Of  HOVHO, 
BDIHBUBOH. 
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XII.  -f*. 
On*'  Vflume  m  »/,  ftrirc.  IT.s'.  ^* 

A  TUKATIsE  oy  TJJK  LAW  OF  SCOTLAND  ON  TIIL  5^ 

M  lUKCT  OF  TKINDS  OK  TmiFS,  ^t 

\\y  WiLiivM  IJiTHAv  \N,  K-i].,  Aj|vHc;ito,  ;* 

S«)lirl:ui  uf 'litln^s  in  S«'n*:iihl.  ami  :U-)  Ih-r  M.iMsty'a  Advocate  and  Sv 

.Sv»li(it">i  ill  tlii- (\tiii-t  t.i  T('iiul>.  :] 

*'  Th"  HMili-r  v>'y\\  fuhi  abiMvliuit  intonnaihiti  on  «'very  c^nrt-ivabk'  |»'»nit  «^on-  -. 

iM'c*.  il  v.iih  ilio  la\v  ut' tlii^  <j<*'^!  !ipt'"»n  nf  |.iu|M'rt},  ami  tlu'  rij)i'>  o{  the  Chur«*h,  ^■.■^• 

file  Ijciitor,  :iju  ]»atrur^  mWi  tljc  iituKir." — »/<  'niml  of  Jurt^nrutktirc.  --^ 

XIII.  > 
/;/  <>/i^*  mh/f/ii   Sro,  /ii'i(r  1*V>\,  :" 

A  TKEA'nSE  ON  JLDK  lAL  FACTOU?:,  CrKATOKS  v 

r,()NL^,  AND  ^L\NA(iKKS  OF  liFKGlIS;  :: 

with  Ajuviidix  of  IV.utical  Fi>:nH,  iiu>\  Av't>  of  riuiriiiM-nl  and  St'denmt.  [] 
hy  (4eor(.k  Him  Kit  Tik^m-^,  F4MJ.,  Advotafp. 
"  WUI  Ko  foiuiti  to  jirrMiit  in  an  M<Tis-iMc  torm  tli<-  tVir.fs  <»f  a  lahnrioiii  and 

run'tul  t'\nn"nati'»ii  of  ilu;  Jocidvfl  case<  atid  var'.>ii<  Aff<  it{  l*arIi.iTiK*ut  boar-  -.' 

ing  on  tins  iinjiurumt  branch  ol"  tht'  Law." — Jourual  uj  JurUinutknct.  :« 

XIV.  : 

In  fnir  rafuiju  SfV),  j)rir^  0.s\, 

DIGEST  OF  ENTAIL  CASES, 

in  wlnrh  D(M'd>  of  lOntail  liavo  turn  (diallciiirfd  011  tlio  L'ntiuul  of  ftllo>r<>d 

^.       <l^•|^•ct^  111  tli<^  Pi ohlltitovv  01'  1'Viniii^'  C'laiisoft,  witli  tlie  Clauses  founded  Z 

on,  and  llie  judLriiicnt-^  oi' tlie  Cniirt.  ;- 

XSy  John  M.  Duncan,  Es^.,  Advocate.  ' 

XV. 

In  one  roUiinc  ^ro^  pr'ta   12.v.  fi^/.,  I 

;        MANUAL  OF  SUALNLVKV  KNTAIL  TROCEDUKE,    .  - 

niulcr  11  and  12  Vict.,  cap.  *U», 

and  Ridative  Statutos,  and  Acts  of  ^t-denint.  \ 

,1,                                By  John  AI.  l>rx<^v\,  E5«|.,  Advocate.  .« 

XM.  : 

Crown  ^?v>,  rhttli,  jft'irt'  ♦.<.  r^/., 

A  HANDIUJOK  OF  iaNKKR.S*  LAW. 

Second  Edition,  can-fully  revl>od.  and  conrainini:  a  new  chapter  on  •:' 

*'                                        i>(»cnnu'nt  IJills  and  Fi>r<:;jn  Civditti;.  .] 
By  Hi  Nitv  Koin  kison,  N,r.,  Jiankol  ^cotland. 
"  Will  hr  l.»uiul  useful  and  safe  as  a  guide  to  the  niouoy  dcaliug  profession.'* 

—  Chtoiow  H.rahL                                                                          '  '^ 

"For   Sc.itlaud,   it  is   tlie  most  reliable  Tn:«niial  we  ha\c  uj)on  legid  matters  '^. 

connected  with  oidiij.ir)-  banking  praotioc/' — >iCotiiin'in,  ;!< 

XVII.  ^ 

.;,                                      Snond  7v/»V/oh,  Ato,  price  X^ls.  honrd.^.  t.S 

DEnSlOX.S  OF  THE  SUI'IIKME  COURT,  t 

■■■       VICE-ADMIRALTY  COUKT,  AN'D  LANKRUPTCY  J* 

■^                 COURT  OF  MAURITIUS.     Vol.  I.     ISGL  ^,; 

)^                           Ivlitod  by  Adihkx  Piston,  Attomey-at-Law.  .^' 

■;                                                           XVIII.  ^ 

;:                                         <  hie  volume  croiin  ><vo,  price  2s.  Cf!.,  ^' 

■I                        A  TREATISE  ON  LEGACIES  f 

la      and  Provisions  Mortis  On/sa;  with  sj»ecial  reference  to  the  Doctrine  of  ^\^ 

Vesting  under  the  Trust-Deed.  ^ ! 

H                                      XIX,  >>; . 

f                                               In  one  vohnne^  Sro,  price  85.  ^  ' 

1p          a  treatise  ON  THE  LAW  OF  STOPPAGE  |' 

%                                       JX  Th'ANSITC.  35 

ll                                By  TnoMA8  S.  rATo>',  E,sq.,  Advocate.  -^.' 

V.                               •  -*' 5 


_  jninzi  0  Dy_^ 


>gle 


il- 


XX. 

One  rohimc  8ro,  price  14.<?., 

TREATISE  ON  DEEDS  CHIEFLY  AFFECTING 
-.  MOVEABLES. 

By  Alkxandei;  Duff,  Esq.,  Advocate. 

r  XXI. 

Stromf  KiUtinn^  out-  rohitne  HvOy  price  8.v\ 

COx\L\[ENTAKIES  OX  STATUTES  RELATIVE  TO 

"  CONVEYANCING. 

'/^  Namely, — Tlio  InlVftnient  Act  of  1M5,  tlio  Iloritablc  Securities  Acts  o 

.^  1815  and   1-^17,  and  the  TransfoiVTice  of  Ljinds  Acts'.  Crown  Charter 

jj*  Act,  and  Service  of  Heirs  Act  of  1S17  ;  with  an  Appendix  of  Forms,  an< 

^S,  containing  the  Acts  and  Schedules. 

'"-  Hv  Ai.icx  \Ni>KR  Duff,  Esq.,  Advocate. 

I<^  XXII. 

'."^  One  rohunc  >>v()^  price  9.?. 

%  A  TKEATrSK  OX  THE  DEED  OF  ENTAIL. 

;^  Enibraeiu;;  Conmicntaries  on  the  Amendmknt  Act  of  18 18,  and  Prior  Act 

Sc  on  the  Snhject  of  Entails  ;  with  an  Appendix,  containing  tlie  Acts,  Foum; 

^  of  the  Deed,  cVe. 

I>  Uy  Alkxancer  Duff,  Esq.,  Advocate. 

;j  '                        XXIII. 

V-  In  three  volumes  ro>/tr/  8ro,  price  £3,  3a*., 

3  LEADING  CASES  IN  THE  LAW  OF  SCOTLAND; 

:><  LAND  RIGHTS. 

■.  >^  Prepared  from  the  ori;,Mnal  pleadinjr.s,   arran«;ed   in  systematic  order,  anc 

-  -^^  ehiciilated  by  oj)inions  of  the  Court  never  before  published. 

:  .J^  By  Geokge  Ross,  Esq.,  Advocate, 

-JB'  Profesfor  of  Scots  Law  in  the  University  of  Edinburgh. 

'^  "  We  have  ris' n  fnnn  their  study  with  tlic  conviction,  that,   by  their  publira 

^.-  tlon,  the  loanicJ  jzcntlcnmii  has  most  njaterinlly  contributed  to  the  jurispruden 

K^  tial  litemrure  d  his  country." — Latv  Matjazine. 


^  PREPARING  FOR  PUBLICATION. 

t  I. 

!;  LECTURES  ON  TlIE  LAW  OF  SCOTLAND, 

-^  By  the  late  John  S.  More,  LL.D., 

^  Professor  of  Scots  Law  in  the  University  of  Edinburgh. 

{c  Edited  bv  John  M'Laren,  Es(].,  Advocate. 

>'^  ^  II 

f^  JURIDICAL  STYLES.     Vol.  II.    Moveable  Rights. 

=  III. 

S  TREATISE  ON  THE  PAROCHIAL  ECCLESIASTICAI 

^,  LAW  OF  SCOTLAND, 

V  Including,  among  other  snbjectiJ,  tho^e  relating'  to  Parishes,  Patronage 

J  Presentation,    and   the   SKrrrFMKNT    of    Ministers,    Ciiukciiis 

^2  Manses,  Glebes,  Ministers'  Stipend  and  Augmentation  of  Sti 

y^:  pend.  Schools  and  Schoolmasters,  Churchyards  and  Graves,  bic. 

li  By  J.  M.  Duncan,  Esq.,  Author  of 

:  JJ  ''Digest  of  Entail  Cases,"  and  **  Manual  of  Summary  Entail  Procedure.'* 

)S  IV. 

r|         DIGEST  AND  ANALYTICAL  INDEX  OF  THE 

M  DECISIONS  IN  THE  HOUSE  OF  LORDS,  ON  APPEA 

FROM  SCOTLAND, 

From  the  Union  till  Session  1863. 

By  John  Boyd  Kinnear,  Esq.,   Advocate, 

and  of  Lincoln's  Inn,  Barrister-at-Law. 


-  ^'^'   r  - 
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